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I

(Legislative acts)

DIRECTIVES

DIRECTIVE (EU) 2022/1999 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

of 19 October 2022

on uniform procedures for checks on the transport of dangerous goods by road (codification) 

(Text with EEA relevance) 

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 91 thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national parliaments,

Having regard to the opinion of the European Economic and Social Committee (1),

After consulting the Committee of the Regions,

Acting in accordance with the ordinary legislative procedure (2),

Whereas:

(1) Council Directive 95/50/EC (3) has been substantially amended several times (4). In the interests of clarity and 
rationality, that Directive should be codified.

(2) Checks on the transport of dangerous goods by road are to be carried out in accordance with Regulation (EC) 
No 1100/2008 of the European Parliament and of the Council (5) and Council Regulation (EEC) No 3912/92 (6).

(3) The procedures of Member States for checking, and their definitions relating to, the transport of dangerous goods by 
road should be such as to ensure that compliance with the safety standards laid down in Directive 2008/68/EC of the 
European Parliament and of the Council (7) can be verified effectively.

(1) OJ C 105, 4.3.2022, p. 148.
(2) Position of the European Parliament of 13 September 2022 (not yet published in the Official Journal) and decision of the Council of 

4 October 2022.
(3) Council Directive 95/50/EC of 6 October 1995 on uniform procedures for checks on the transport of dangerous goods by road 

(OJ L 249, 17.10.1995, p. 35).
(4) See Part A of Annex IV.
(5) Regulation (EC) No 1100/2008 of the European Parliament and of the Council of 22 October 2008 on the elimination of controls 

performed at the frontiers of Member States in the field of road and inland waterway transport (OJ L 304, 14.11.2008, p. 63).
(6) Council Regulation (EEC) No 3912/92 of 17 December 1992 on controls carried out within the Community in the field of road and 

inland waterway transport in respect of means of transport registered or put into circulation in a third country (OJ L 395, 
31.12.1992, p. 6).

(7) Directive 2008/68/EC of the European Parliament and of the Council of 24 September 2008 on the inland transport of dangerous 
goods (OJ L 260, 30.9.2008, p. 13).
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(4) Member States should ensure a sufficient level of checks on the vehicles concerned throughout their territory while, 
where possible, avoiding the proliferation of such checks.

(5) Checks should be carried out using a list of common items applicable to the transport of dangerous goods 
throughout the Union.

(6) It is necessary to lay down a list of infringements deemed sufficiently serious by all Member States to result in the 
application to the vehicles concerned of appropriate measures depending on the circumstances or the requirements 
of safety, including, where appropriate, refusal to admit the vehicles concerned to the Union.

(7) In order to ensure compliance with safety standards for the transport of dangerous goods by road, it is necessary to 
provide for checks to be carried out in undertakings as a preventive measure or when serious infringements of laws 
on the transport of dangerous goods have been recorded at the roadside.

(8) The checks in question should apply to all consignments of dangerous goods transported by road wholly or partly 
within the territory of the Member States, irrespective of the point of departure or the destination of the goods or 
the country in which the vehicle is registered.

(9) In the event of serious or repeated infringements, the competent authorities of the Member State in which the 
vehicle is registered or in which the undertaking is established may be asked to take appropriate measures and they 
should inform the requesting Member State of any follow-up measures taken.

(10) The application of this Directive should be monitored on the basis of a report to be submitted by the Commission.

(11) In order to adapt this Directive to scientific and technical progress, the power to adopt acts in accordance with 
Article 290 of the Treaty on the Functioning of the European Union should be delegated to the Commission in 
respect of amending Annexes I, II and III to this Directive, in particular to take account of amendments to Directive 
2008/68/EC. It is of particular importance that the Commission carry out appropriate consultations during its 
preparatory work, including at expert level, and that those consultations be conducted in accordance with the 
principles laid down in the Interinstitutional Agreement of 13 April 2016 on Better Law-Making (8). In particular, to 
ensure equal participation in the preparation of delegated acts, the European Parliament and the Council receive all 
documents at the same time as Member States’ experts, and their experts systematically have access to meetings of 
Commission expert groups dealing with the preparation of delegated acts.

(12) Since the objective of this Directive, namely providing for a high level of safety as regards the transport of dangerous 
goods, cannot be sufficiently achieved by the Member States but can rather, by reason of the scale or effects of such 
an action, be better achieved at Union level, the Union may adopt measures, in accordance with the principle of 
subsidiarity as set out in Article 5 of the Treaty on European Union. In accordance with the principle of 
proportionality as set out in that Article, this Directive does not go beyond what is necessary in order to achieve 
that objective.

(13) This Directive should be without prejudice to the obligations of the Member States relating to the time-limits for the 
transposition into national law of the Directives set out in Part B of Annex IV,

HAVE ADOPTED THIS DIRECTIVE:

Article 1

1. This Directive applies to checks carried out by Member States on the transport of dangerous goods by road in vehicles 
travelling in their territory or entering it from a third country.

It does not apply to the transport of dangerous goods by vehicles belonging to or under the responsibility of the armed 
forces.

(8) OJ L 123, 12.5.2016, p. 1.
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2. This Directive shall not affect the Member States’ right, with due regard to Union law, to carry out checks on the 
national and international transport of dangerous goods within their territories performed by vehicles not covered by this 
Directive.

Article 2

For the purposes of this Directive, the following definitions apply:

(a) ‘vehicle’ means any motor vehicle intended for use on the road, whether complete or incomplete, which has at least 
four wheels and a maximum design speed exceeding 25 km/h, together with its trailers, with the exception of vehicles 
which run on rails, of agricultural and forestry tractors and of all mobile machinery;

(b) ‘dangerous goods’ means dangerous goods as defined in Article 1, point (b), of the Agreement Concerning the 
International Carriage of Dangerous Goods by Road (ADR), concluded at Geneva on 30 September 1957, and in 
Annexes A and B to that Agreement, as referred to in Section I.1 of Annex I to Directive 2008/68/EC;

(c) ‘transport’ means any road transport operation performed by a vehicle wholly or partly on public roads within the 
territory of a Member State, including the loading and unloading of goods covered by Directive 2008/68/EC, without 
prejudice to the arrangements laid down by the laws of the Member States concerning liability in respect of such 
operations;

(d) ‘undertaking’ means any natural or legal person, whether or not profit-seeking, any association or group of persons 
without legal personality, whether or not profit-seeking, and any body coming under a public authority, whether itself 
possessing legal personality or dependent on an authority having such personality, which carry, load or unload 
dangerous goods or cause them to be carried, and those which temporarily store, collect, package or take delivery of 
such goods as part of a transport operation and are located in the territory of the Union;

(e) ‘check’ means any check, control, inspection, verification or formality carried out by the competent authorities for 
reasons of safety inherent in the transport of dangerous goods.

Article 3

1. Member States shall ensure that a representative proportion of consignments of dangerous goods transported by road 
is subject to the checks laid down by this Directive, in order to check their compliance with the laws on the transport of 
dangerous goods by road.

2. Such checks shall be carried out in the territory of a Member State in accordance with Article 3 of Regulation (EC) 
No 1100/2008 and Article 1 of Regulation (EEC) No 3912/92.

Article 4

1. In order to carry out the checks provided for in this Directive, the Member States shall use the checklist set out in 
Annex I.A copy of that checklist or a certificate showing the result of the check drawn up by the authority which carried it 
out shall be given to the driver of the vehicle and presented on request in order to simplify or avoid, where possible, 
subsequent checks.

The first subparagraph shall not prejudice Member States’ right to carry out specific measures for detailed checks.

2. The checks shall be random and shall as far as possible cover an extensive portion of the road network.

3. The places chosen for the checks shall permit infringing vehicles to be brought into compliance or, if the authority 
carrying out the check deems it appropriate, to be immobilised on-the-spot or at a place designated for that purpose by 
that authority without causing a safety hazard.
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4. Where appropriate, and provided that this does not constitute a safety hazard, samples of the goods transported may 
be taken for examination by laboratories recognised by the competent authority.

5. Checks shall not exceed a reasonable length of time.

Article 5

Without prejudice to other penalties which may be imposed, vehicles in respect of which one or more infringements of the 
rules on the transport of dangerous goods, in particular infringements listed in Annex II, are established may be 
immobilised either on-the-spot or at a place designated for that purpose by the authorities carrying out the check, and 
required to be brought into conformity before continuing their journey or may be subject to other appropriate measures, 
depending on the circumstances or the requirements of safety including, where appropriate, refusal to allow such vehicles 
to enter the Union.

Article 6

1. Checks may also be carried out at the premises of undertakings, as a preventive measure or where infringements 
which jeopardise safety in the transport of dangerous goods have been recorded at the roadside.

The purpose of such checks shall be to ensure that safety conditions for the transport of dangerous goods by road comply 
with the relevant laws.

2. Where one or more infringements, in particular those listed in Annex II, have been established in respect of the 
transport of dangerous goods by road, the transport in question shall be brought into conformity before the goods leave 
the undertaking or shall be subject to other appropriate measures.

Article 7

1. Member States shall assist one another in order to give proper effect to this Directive.

2. Serious or repeated infringements jeopardising the safety of the transport of dangerous goods committed by a non- 
resident vehicle or undertaking shall be reported to the competent authorities of the Member State in which the vehicle is 
registered or in which the undertaking is established.

The competent authorities of the Member State in which serious or repeated infringements have been recorded may ask the 
competent authorities of the Member State in which the vehicle is registered or in which the undertaking is established to 
take appropriate measures with regard to the offender or offenders.

The competent authorities of the Member State in which the vehicle is registered or in which the undertaking is established 
shall notify the competent authorities of the Member State in which the infringements were recorded of any measures taken 
with regard to the transporter or the undertaking concerned.

Article 8

If the findings of a roadside check on a vehicle registered in another Member State give grounds for believing that serious or 
repeated infringements have been committed which cannot be detected in the course of that check in the absence of the 
necessary data, the competent authorities of the Member States concerned shall assist one another in order to clarify the 
situation.

Where, to that end, the competent Member State carries out a check in the undertaking, the other Member States concerned 
shall be notified of the results.

EN Official Journal of the European Union L 274/4 24.10.2022  



Article 9

1. Each Member State shall send the Commission for each calendar year, not later than 12 months after the end of that 
year, a report, drawn up in accordance with the model standard form set out in Annex III to this Directive, on the 
application of Directive 95/50/EC and this Directive, including the following particulars:

(a) if possible, the determined or estimated volume of dangerous goods transported by road, in tonnes transported or in 
tonnes/kilometres;

(b) the number of checks carried out;

(c) the number of vehicles checked by place of registration (vehicles registered nationally, in other Member States or in 
third countries);

(d) the number of infringements recorded according to risk category as referred to in Annex II;

(e) the type and number of penalties imposed.

2. The Commission shall send the European Parliament and the Council, for the first time in 1999 and subsequently at 
least every three years, a report on the application of Directive 95/50/EC and this Directive by the Member States, stating 
the particulars in accordance with paragraph 1.

Article 10

The Commission is empowered to adopt delegated acts in accordance with Article 11 concerning the amendment of 
Annexes I, II and III to this Directive, in order to adapt them to scientific and technical progress in the fields covered by 
this Directive, in particular to take account of amendments to Directive 2008/68/EC.

Article 11

1. The power to adopt delegated acts is conferred on the Commission subject to the conditions laid down in this Article.

2. The power to adopt delegated acts referred to in Article 10 shall be conferred on the Commission for a period of five 
years from 26 July 2019. The Commission shall draw up a report in respect of the delegation of power not later than nine 
months before the end of the five-year period. The delegation of power shall be tacitly extended for periods of an identical 
duration, unless the European Parliament or the Council opposes such extension not later than three months before the end 
of each period.

3. The delegation of power referred to in Article 10 may be revoked at any time by the European Parliament or by the 
Council. A decision to revoke shall put an end to the delegation of the power specified in that decision. It shall take effect 
the day following the publication of the decision in the Official Journal of the European Union or at a later date specified 
therein. It shall not affect the validity of any delegated acts already in force.

4. Before adopting a delegated act, the Commission shall consult experts designated by each Member State in accordance 
with the principles laid down in the Interinstitutional Agreement of 13 April 2016 on Better Law-Making.

5. As soon as it adopts a delegated act, the Commission shall notify it simultaneously to the European Parliament and to 
the Council.

6. A delegated act adopted pursuant to Article 10 shall enter into force only if no objection has been expressed either by 
the European Parliament or the Council within a period of two months of notification of that act to the European 
Parliament and the Council or if, before the expiry of that period, the European Parliament and the Council have both 
informed the Commission that they will not object. That period shall be extended by two months at the initiative of the 
European Parliament or of the Council.
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Article 12

Member States shall communicate to the Commission the text of the main provisions of national law which they adopt in 
the field governed by this Directive.

Article 13

Directive 95/50/EC, as amended by the acts listed in Part A of Annex IV, is repealed, without prejudice to the obligations of 
the Member States relating to the time-limits for the transposition into national law of the Directives set out in Part B of 
Annex IV.

References to the repealed Directive shall be construed as references to this Directive and shall be read in accordance with 
the correlation table in Annex V.

Article 14

This Directive shall enter into force on the twentieth day following that of its publication in the Official Journal of the 
European Union.

Article 15

This Directive is addressed to the Member States.

Done at Strasbourg, 19 October 2022.

For the European Parliament
The President

R. METSOLA

For the Council
The President

M. BEK
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ANNEX I 

Checklist 

(referred to in Article 4) 
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ANNEX II 

Infringements 

For the purposes of this Directive, the following non-exhaustive list, classified into three risk categories (category I being the 
most serious), provides guidance on what is to be regarded as an infringement.

The determination of the appropriate risk category must take account of the particular circumstances and be left to the 
discretion of the enforcing body/officer at the roadside.

Failures that are not listed under the risk categories shall be classified according to the descriptions of the categories.

In the event that there are several infringements per transport unit, only the most serious risk category (as indicated under item 
32 in Annex I) shall be applied for reporting purposes (in compliance with the model standard form set out in Annex III).

1. Risk category I

Where failure to comply with relevant ADR provisions creates a high-level risk of death, serious personal injury or 
significant damage to the environment; such failures would normally lead to taking immediate and appropriate corrective 
measures such as immobilisation of the vehicle.

Failures are:

1. the dangerous goods being carried are prohibited for transport;

2. leakage of dangerous substances;

3. carriage by a prohibited mode or an inappropriate means of transport;

4. carriage in bulk in a container which is not structurally serviceable;

5. carriage in a vehicle without an appropriate certificate of approval;

6. the vehicle no longer complies with the approval standards and presents an immediate danger (otherwise it goes in risk 
category II);

7. non-approved packaging is used;

8. the packaging does not conform to the applicable packing instruction;

9. the special provisions for mixed packing have not been complied with;

10. the rules governing the securing and stowage of the load have not been complied with;

11. the rules governing mixed loading of packages have not been complied with;

12. the permissible degrees of filling of tanks or packages have not been complied with;

13. the provisions limiting the quantities carried in one transport unit have not been complied with;

14. carriage of dangerous goods without any indication of their presence (for example, documents, marking and labelling 
on the packages, placarding and marking on the vehicle);

15. carriage without any placarding and marking on the vehicle;

16. information relevant to the substance being carried, enabling determination of a risk category I offence, is missing (for 
example, UN number, proper shipping name, packing group);

17. the driver does not hold a valid vocational training certificate;

18. fire or an unprotected light is being used;

19. the ban on smoking is not being observed.

2. Risk category II

Where failure to comply with relevant ADR provisions creates a risk of personal injury or damage to the environment; such 
failures would normally lead to taking appropriate corrective measures such as requiring rectification at the site of control if 
possible and appropriate, but at the completion of the current transport movement at the latest.
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Failures are:

1. the transport unit comprises more than one trailer/semi-trailer;

2. the vehicle no longer complies with the approval standards but does not present an immediate danger;

3. the vehicle is not carrying operational fire extinguishers as required; a fire extinguisher may still be deemed operational 
if only the prescribed seal and/or the expiry date are missing; however, this shall not apply if the fire extinguisher is 
visibly no longer operational, for example the pressure gauge is at 0;

4. the vehicle does not carry the equipment required in the ADR or in the instructions in writing;

5. test and inspection dates and use-periods of packaging, intermediate bulk containers (IBCs) or large packaging have not 
been complied with;

6. packages with damaged packaging, IBCs or large packaging or damaged uncleaned empty packaging are being carried;

7. carriage of packaged goods in a container which is not structurally serviceable;

8. tanks/tank containers (including ones that are empty and uncleaned) have not been closed properly;

9. carriage of a combination packaging with an outer packaging which is not closed properly;

10. incorrect labelling, marking or placarding;

11. there are no instructions in writing conforming to the ADR, or the instructions in writing are not relevant to the goods 
carried;

12. the vehicle is not properly supervised or parked.

3. Risk category III

Where failure to comply with relevant provisions results in a low level of risk of personal injury or damage to the 
environment and where appropriate corrective measures do not need to be taken at the roadside but can be addressed at a 
later date at the undertaking.

Failures are:

1. the size of placards or labels or the size of letters, figures or symbols on placards or labels does not comply with the 
regulations;

2. information in the transport documentation other than that in risk category I/16 is not available;

3. the training certificate is not on board the vehicle but there is evidence that the driver holds it.
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ANNEX III 

Model standard form for the report to be sent to the Commission concerning infringements and 
penalties 
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ANNEX IV 

PART A

Repealed Directive with list of the successive amendments thereto

(referred to in Article 13)

Council Directive 95/50/EC (OJ L 249, 17.10.1995, p. 35).

Directive 2001/26/EC of the European Parliament and of the 
Council (OJ L 168, 23.6.2001, p. 23).

Commission Directive 2004/112/EC (OJ L 367, 14.12.2004, 
p. 23).

Directive 2008/54/EC of the European Parliament and of the 
Council (OJ L 162, 21.6.2008, p. 11).

Regulation (EU) 2019/1243 of the European Parliament and 
of the Council (OJ L 198, 25.7.2019, p. 241).

only point IX(1) of the Annex

PART B

Time-limits for transposition into national law

(referred to in Article 13)

Directive Time-limit for transposition

95/50/EC 1 January 1997

2001/26/EC 23 December 2001

2004/112/EC 14 December 2005

2008/54/EC –
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ANNEX V 

Correlation table 

Directive 95/50/EC This Directive

Article 1 Article 1

Article 2, introductory wording Article 2, introductory wording

Article 2, first indent Article 2, point (a)

Article 2, second indent Article 2, point (b)

Article 2, third indent Article 2, point (c)

Article 2, fourth indent Article 2, point (d)

Article 2, fifth indent Article 2, point (e)

Article 3(1) Article 3(1)

Article 3(2) Article 3(2)

Article 4(1), first sentence Article 4(1), first subparagraph

Article 4(1), second sentence Article 4(1), second subparagraph

Article 4(2) to (5) Article 4(2) to (5)

Article 5 Article 5

Article 6(1) Article 6(1), first subparagraph

Article 6(2), first subparagraph Article 6(1), second subparagraph

Article 6(2), second subparagraph Article 6(2)

Article 7 Article 7

Article 8, first sentence Article 8, first paragraph

Article 8, second sentence Article 8, second paragraph

Article 9(1), introductory wording Article 9(1), introductory wording

Article 9(1), first indent Article 9(1), point (a)

Article 9(1), second indent Article 9(1), point (b)

Article 9(1), third indent Article 9(1), point (c)

Article 9(1), fourth indent Article 9(1), point (d)

Article 9(1), fifth indent Article 9(1), point (e)

Article 9(2) Article 9(2)

Article 9a Article 10

Article 9aa Article 11

Article 10(1) –

Article 10(2) Article 12

– Article 13

Article 11 Article 14

Article 12 Article 15

Annexes I, II and III Annexes I, II and III

– Annex IV

– Annex V
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II

(Non-legislative acts)

REGULATIONS

COMMISSION IMPLEMENTING REGULATION (EU) 2022/2000 

of 18 October 2022

entering a name in the register of Traditional Specialities Guaranteed ‘Watercress’ / ‘Cresson de 
Fontaine’ / ‘Berros de Agua’ / ‘Agrião de Água’ / ‘Waterkers’ / ‘Brunnenkresse’ (TSG) 

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EU) No 1151/2012 of the European Parliament and of the Council of 21 November 2012 on 
quality schemes for agricultural products and foodstuffs (1), and in particular Article 52(3)(b) thereof,

Whereas:

(1) Pursuant to Article 50(2)(b) of Regulation (EU) No 1151/2012, the application from the United Kingdom of Great 
Britain and Northern Ireland (‘United Kingdom’) to register the name ‘Watercress’ / ‘Cresson de Fontaine’ / ‘Berros de 
Agua’ / ‘Agrião de Água’ / ‘Waterkers’ / ‘Brunnenkresse’ as a Traditional Speciality Guaranteed (TSG) was published in 
the Official Journal of the European Union (2).

(2) ‘Watercress’ / ‘Cresson de Fontaine’ / ‘Berros de Agua’ / ‘Agrião de Água’ / ‘Waterkers’ / ‘Brunnenkresse’ is a variant of 
the cress family which is grown and harvested in flowing water.

(3) The application was submitted at the time in which the United Kingdom was a Member State and, when the United 
Kingdom left the European Union, became an application from a third country.

(4) On 5 February 2020, the Commission received a notice of opposition, including the reasoned statement, from 
Germany. The Commission forwarded the notice of opposition sent by Germany to the United Kingdom on 
21 February 2020.

(5) The Commission examined the opposition sent by Germany and found it admissible. The opposition claims that the 
application for registration of the name fails to comply with the conditions laid down in Article 18(1)(a) and (2)(b) of 
Regulation (EU) No 1151/2012. The German authorities consider that the plant matter may be of both wild and 
cultivated origin. However, the traditional method of harvesting in the wild is at odds with the specification, which 
refers to cultivation as the mode of production. Moreover, it was pointed out that the plant also grows alongside 
running water and not only in the water, and that, contrary to what is claimed, Germany had the first commercial 
production of watercress. In addition, the cultivation method described does not correspond to every watercress 
cultivation method. Germany also considers that the chemical composition of raw plant material is only partly 
dependent on a specific cultivation method. Furthermore, it argues that the term ‘watercress’ refers to the generally 
used name of this plant, what could be considered as a hint of genericity of the name.

(1) OJ L 343, 14.12.2012, p. 1.
(2) OJ C 401, 27.11.2019, p. 8.
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(6) By letter of 3 April 2020, the Commission invited the interested parties to engage in appropriate consultations to 
seek agreement among themselves in accordance with their internal procedures.

(7) The consultation between the United Kingdom and Germany has ended on 30 June 2020 without reaching any 
agreement.

(8) On 25 February 2020, the Commission received the notice of opposition from the Dutch company Koppert Cress B.V.

(9) In accordance with Article 51(1) of Regulation (EU) No 1151/2012, natural or legal persons having a legitimate 
interest, established or resident in a Member State other than that from which the application was submitted, may 
only lodge a notice of opposition with the Member State in which they are established, to permit an opposition to 
be lodged with the Commission by that Member State, and may not lodge an opposition directly to the 
Commission. The Dutch company Koppert Cress B.V. is therefore not entitled to lodge an opposition directly with 
the Commission. The opposition of the Dutch company Koppert Cress B.V. is accordingly deemed inadmissible.

(10) On 26 February 2020, the Commission received a notice of opposition from the Netherlands. The Commission 
forwarded the notice of opposition sent by the Netherlands to the United Kingdom on 5 March 2020. On 21 April 
2020, the Commission received the reasoned statement of opposition, within the prescribed deadline.

(11) The Commission examined the opposition sent by the Netherlands and found it admissible. The opposition claims 
that the application for registration of the name fails to comply with the conditions laid down in Article 18(1)(a) 
and (2)(b) of Regulation (EU) No 1151/2012. With regard to the method of production, the Dutch authorities 
consider, in particular, that if this TSG is granted, watercress produced in a different way or using growing 
techniques other than those described in the application for registration will no longer be able to be placed on the 
market. This would affect producers directly, regardless of their origin (the Netherlands or other countries where 
watercress is grown).

(12) Further, the opponent argued that the term ‘watercress’ refers to the generally used name of this plant what could be 
considered as a hint of genericity of the name. It also mentioned that cress may have different sizes and packaging 
methods and that the specification was at the same time very detailed and unclear.

(13) By letter of 20 June 2020, the Commission invited the interested parties to engage in appropriate consultations to 
seek agreement among themselves in accordance with their internal procedures.

(14) The consultation between the United Kingdom and the Netherlands ended on 28 September 2020 without reaching 
any agreement.

(15) On 26 February 2020, the Commission received a notice of opposition from Belgium. The Commission forwarded 
the notice of opposition sent by Belgium to the United Kingdom on 5 March 2020. On 24 March 2020, the 
Commission received the reasoned statement of opposition, within the prescribed deadline.

(16) The Commission examined the opposition sent by Belgium and found it admissible. The opposition claims that the 
application by the United Kingdom threatens the interests of the sector in Belgium and the application for 
registration of the name fails to comply with the conditions laid down in Article 18 of Regulation (EU) 
No 1151/2012. With regard to the method of production, the Belgian authorities argue, in particular, that the 
product is produced commercially in various ways with no particular restrictions on the production method. 
Belgium considers the description of the application is both very specific and fairly vague and possibly open to 
further interpretation - neither of which is desirable to be imposed on cultivation.

(17) By letter of 23 June 2020, the Commission invited the interested parties to engage in appropriate consultations to 
seek agreement among themselves in accordance with their internal procedures.

(18) The United Kingdom and Belgium reached an agreement, which was notified to the Commission on 28 September 
2020, within the prescribed deadline.
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(19) The United Kingdom and Belgium concluded that the protection of the term ‘Watercress’ / ‘Cresson de Fontaine’ / 
‘Berros de Agua’ / ‘Agrião de Água’ / ‘Waterkers’ / ‘Brunnenkresse’ (TSG) should be granted with some modifications 
to the product specification, including amendments to the description of the product to allow for variations as to the 
size of harvested product, as well as amendments to the description of the production method to accommodate for 
variations in traditional types of production bed, to allow for local variations in preferred plant densities and in 
respect of how the harvested product is marketed, and to simplify the difference between watercress and land 
grown cress.

(20) As it complies with the provisions of Regulation (EU) No 1151/2012 and EU legislation, the content of the 
agreement concluded between the United Kingdom and Belgium should be taken into account.

(21) The information published in accordance with Article 50(2) of Regulation (EU) No 1151/2012 has been subject to 
non-substantial changes in result of the agreement between the United Kingdom and Belgium.

(22) The applicant claims that despite the partly unfruitful consultations, the term ‘Watercress’ / ‘Cresson de Fontaine’ / 
‘Berros de Agua’ / ‘Agrião de Água’ / ‘Waterkers’ / ‘Brunnenkresse’ should be protected because it complies with the 
requirements for registration of a TSG and it reflects the tradition of growing watercress in flowing water. 
Furthermore, the application is supported by Belgian Spanish, French and Portuguese producers.

(23) The Commission has assessed the arguments exposed in the reasoned statements of opposition in the light of 
Regulation (EU) No 1151/2012, taking into account the results of the consultations carried out between the 
applicant and the opponents, and it has concluded that the names ‘Watercress’ / ‘Cresson de Fontaine’ / ‘Berros de 
Agua’ / ‘Agrião de Água’ / ‘Waterkers’ / ‘Brunnenkresse’ should be registered.

(24) The oppositions are based on Article 21(1)(a) and (b) and on Article 18(1), (2) and (4) of Regulation (EU) 
No 1151/2012.

(25) As regards the incompatibility with the terms of Article 21(1)(b) of Regulation (EU) No 1151/2012, the opponents 
have demonstrated the potential economic damage that the registration of ‘Watercress’ / ‘Cresson de Fontaine’ / 
‘Berros de Agua’ / ‘Agrião de Água’ / ‘Waterkers’ / ‘Brunnenkresse’ would cause, as an identical name is used for 
similar products existing on the German market for products that do not follow the same method of production.

(26) As regards the non-compliance with the conditions laid down in Article 18, in accordance with Articles 18(1)(a) and 
18(2)(b) of Regulation (EU) No 1151/2012, the name ‘Watercress’ / ‘Cresson de Fontaine’ / ‘Berros de Agua’ / ‘Agrião 
de Água’ / ‘Waterkers’ / ‘Brunnenkresse’ is eligible for registration as TSG if it results from a mode of production, 
processing or composition corresponding to traditional practice for that product or foodstuff and it can be 
registered if it identifies the traditional character or specific character of the product. It has been established that this 
name has been used for centuries to define this specific product and it identifies the traditional and specific character 
of the product, being a plant which is cultivated, grown and harvested in flowing water. Therefore, the name 
complies with the requirements of Regulation (EU) No 1151/2012.

(27) As regard the claim on genericity, Regulation (EU) No 1151/2012 does not contain a prohibition of registering 
generic names as TSG. It excludes, however, in accordance with Article 18(4) thereof, that a name is registered if it 
refers only to claims of a general nature used for a set of products, or to claims provided for by particular Union 
legislation. The opponents have not given enough evidence that the name to be registered does refer to claims of a 
general nature used for a set of products.

(28) In conclusion, the name proposed for registration complies with the requirements of registration as TSG under 
Regulation (EU) No 1151/2012. However, it has been demonstrated that an identical name is widely used for 
similar products on the German market, which do not follow the same production method provided for in the 
product specification.
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(29) Therefore, in accordance with Article 18(3) of Regulation (EU) No 1151/2012, in order to be distinguished from 
comparable products or products that share an identical or similar name with the name ‘Watercress’ / ‘Cresson de 
Fontaine’ / ‘Berros de Agua’ / ‘Agrião de Água’ / ‘Waterkers’ / ‘Brunnenkresse’, this name, once registered as TSG, 
should always be accompanied by the claim ‘made following the tradition of’ the Member State or third country 
whose tradition in producing watercress is reflected in the product specification. The Member States are the 
following: Belgium, Spain, France, The Netherlands and Portugal. The third country is the United Kingdom.

(30) Therefore, this name should not be protected as such but only in conjunction with the claim ‘made following the 
tradition of’, alternatively or cumulatively (and/or), Belgium, Spain, France, The Netherlands, Portugal, and the 
United Kingdom.

(31) Extensively, ‘Watercress’ should be accompanied by the claim ‘made following the tradition of the United Kingdom’ 
or ‘made following the tradition of Belgium’ or ‘made following the tradition of Spain’ or ‘made following the 
tradition of France’ or ‘made following the tradition of The Netherlands’, or ‘made following the tradition of 
Portugal’ or ‘made following the tradition of’ followed by the names of all or some of these Member States or third 
country.

(32) ‘Cresson de Fontaine’ should be accompanied by the claim ‘produit selon la tradition de la France’ or ‘produit selon la 
tradition de la Belgique’ or ‘produit selon la tradition de l’Espagne’ or ‘produit selon la tradition des Pays Bas’ or 
‘produit selon la tradition du Portugal’ or ‘produit selon la tradition du Royaume-Uni’ or ‘produit selon la tradition 
de’ followed by the names of all or some of these Member States or third country.

(33) ‘Berros de Agua’ should be accompanied by the claim ‘elaborado según la tradición de España’ or ‘elaborado según la 
tradición de Bélgica’ or ‘elaborado según la tradición de Francia’ or ‘elaborado según la tradición de los Países Bajos’ 
or ‘elaborado según la tradición de Portugal’ or ‘elaborado según la tradición del Reino Unido’ or ‘elaborado según la 
tradición de’ followed by the names of all or some of these Member States or third country.

(34) ‘Agrião de Água’ should be accompanied by the claim ‘produzido segundo a tradição de Portugal’ or ‘produzido 
segundo a tradição de Bélgica’ or ‘produzido segundo a tradição de Espanha’ or ‘produzido segundo a tradição de 
França’ or ‘produzido segundo a tradição des Países Baixos’ or ‘produzido segundo a tradição de Reino Unido’ or 
‘produzido segundo a tradição de’ followed by the names of all or some of these Member States or third country.

(35) ‘Waterkers’ should be accompanied by the claim ‘vervaardigd volgens de traditie van België’ or ‘vervaardigd volgens 
de traditie van Spanje’ or ‘vervaardigd volgens de traditie van Frankrijk’ or ‘vervaardigd volgens de traditie van 
Nederland’ or ‘vervaardigd volgens de traditie van Portugal’ or ‘vervaardigd volgens de traditie van Verenigd 
Koninkrijk’ or ‘vervaardigd volgens de traditie van’ followed by the names of all or some of these Member States or 
third country.

(36) ‘Brunnenkresse’ should be accompanied by the claim ‘hergestellt nach der Tradition Belgiens’ or ‘hergestellt nach der 
Tradition Spaniens’ or ‘hergestellt nach der Tradition Frankreichs’ or ‘hergestellt nach der Tradition der Niederlande’ 
or ‘hergestellt nach der Tradition Portugals’ or ‘hergestellt nach der Tradition Vereinigten Königreichs’ or ‘hergestellt 
nach der Tradition’ followed by the names of all or some of these Member States or third country.

(37) As a consequence, the name ‘Watercress’, ‘Cresson de Fontaine’, ‘Berros de Agua’, ‘Agrião de Água’, ‘Waterkers’ and 
‘Brunnenkresse’ should be allowed to continue to be used for products that do not comply with the product 
specification of ‘Watercress’ / ‘Cresson de Fontaine’ / ‘Berros de Agua’ / ‘Agrião de Água’ / ‘Waterkers’ / 
‘Brunnenkresse’ ‘made following the tradition of’ Belgium, Spain, France, The Netherlands, Portugal and the United 
Kingdom, within the territory of the Union, provided that the principles and rules applicable in its legal order are 
respected.

(38) In the light of the above, the name ‘Watercress’ / ‘Cresson de Fontaine’ / ‘Berros de Agua’ / ‘Agrião de Água’ / 
‘Waterkers’ / ‘Brunnenkresse’, should be entered in the register of traditional specialities guaranteed.
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(39) The consolidated product specification including the reference to the claims and the not substantial changes to the 
specification agreed between the United Kingdom and Belgium should be published for information only.

(40) The measures provided for in this Regulation are in accordance with the opinion of the Agricultural Product Quality 
Policy Committee,

HAS ADOPTED THIS REGULATION:

Article 1

The name Watercress’ / ‘Cresson de Fontaine’ / ‘Berros de Agua’ / ‘Agrião de Água’ / ‘Waterkers’ / ‘Brunnenkresse’ (TSG) is 
registered.

The name in the first paragraph identifies a product from Class 1.6. Fruit, vegetables and cereals fresh or processed set out 
in Annex XI to Commission Implementing Regulation (EU) No 668/2014 (3).

Article 2

‘Watercress’ shall be accompanied by the claim ‘made following the tradition of the United Kingdom’ or ‘made following the 
tradition of Belgium’ or ‘made following the tradition of Spain’ or ‘made following the tradition of France’ or ‘made 
following the tradition of The Netherlands’ ‘made following the tradition of Portugal’ or ‘made following the tradition of’ 
followed by the names of all or some of these Member States or third country.

‘Cresson de Fontaine’ shall be accompanied by the claim ‘produit selon la tradition de la France’ or ‘produit selon la tradition 
de la Belgique’ or ‘produit selon la tradition de l’Espagne’ or ‘produit selon la tradition des Pays Bas’ or ‘produit selon la 
tradition du Portugal’ or ‘produit selon la tradition du Royaume-Uni’ or ‘produit selon la tradition de’ followed by the 
names of all or some of these Member States or third country.

‘Berros de Agua’ shall be accompanied by the claim ‘elaborado según la tradición de España’ or ‘elaborado según la tradición 
de Bélgica’ or ‘elaborado según la tradición de Francia’ or ‘elaborado según la tradición de los Países Bajos’ or ‘elaborado 
según la tradición de Portugal’ ‘elaborado según la tradición del Reino Unido’ or ‘elaborado según la tradición de’ followed 
by the names of all or some of these Member States or third country.

‘Agrião de Água’ shall be accompanied by the claim ‘produzido segundo a tradição de Portugal’ or ‘produzido segundo a 
tradição de Bélgica’ or ‘produzido segundo a tradição de Espanha’ or ‘produzido segundo a tradição de França’ or 
‘produzido segundo a tradição des Países Baixos’ or ‘produzido segundo a tradição de Reino Unido’ or ‘produzido segundo 
a tradição de’ followed by the names of all or some of these Member States or third country.

‘Waterkers’ shall be accompanied by the claim ‘vervaardigd volgens de traditie van België’ or ‘vervaardigd volgens de traditie 
van Spanje’ or ‘vervaardigd volgens de traditie van Frankrijk’ or ‘vervaardigd volgens de traditie van Nederland’ or 
‘vervaardigd volgens de traditie van Portugal’ or ‘vervaardigd volgens de traditie van Verenigd Koninkrijk’ or ‘vervaardigd 
volgens de traditie van’ followed by the names of all or some of these Member States or third country.

‘Brunnenkresse’ shall be accompanied by the claim ‘hergestellt nach der Tradition Belgiens’ or ‘hergestellt nach der Tradition 
Spaniens’ or ‘hergestellt nach der Tradition Frankreichs’ or ‘hergestellt nach der Tradition der Niederlande’ or ‘hergestellt 
nach der Tradition Portugals’ or ‘hergestellt nach der Tradition Vereinigten Königreichs’ or ‘hergestellt nach der Tradition ’ 
followed by the names of all or some of these Member States or third country.

(3) Commission Implementing Regulation (EU) No 668/2014 of 13 June 2014 laying down rules for the application of Regulation (EU) 
No 1151/2012 of the European Parliament and of the Council on quality schemes for agricultural products and foodstuffs (OJ L 179, 
19.6.2014, p. 36).
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Article 3

The name ‘Watercress’, ‘Cresson de Fontaine’, ‘Berros de Agua’, ‘Agrião de Água’, ‘Waterkers’ and ‘Brunnenkresse’ may 
continue to be used for products that do not comply with the product specification of ‘Watercress’ / ‘Cresson de Fontaine’ / 
‘Berros de Agua’ / ‘Agrião de Água’ / ‘Waterkers’ / ‘Brunnenkresse’ ‘made following the tradition of’ Belgium, Spain, France, 
The Netherlands, Portugal and the United Kingdom within the territory of the Union, provided that the principles and rules 
applicable in its legal order are respected.

Article 4

The consolidated product specification is set out in the Annex to this Regulation.

Article 5

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the 
European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 18 October 2022.

For the Commission
The President

Ursula VON DER LEYEN
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ANNEX 

‘WATERCRESS’/‘CRESSON DE FONTAINE’/‘BERROS DE AGUA’/‘AGRIÃO DE ÁGUA’/‘WATERKERS’/ 
‘BRUNNENKRESSE’ 

EU No: TSG-GB-0062 – 6.12.2010

United Kingdom

1. Name(s) to be registered

‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/‘Agrião de Água’/‘Waterkers’/‘Brunnenkresse’

The name shall be accompanied by the claim ‘made following the tradition of the United Kingdom’ or ‘made following 
the tradition of Belgium’ or ‘made following the tradition of Spain’ or ‘made following the tradition of France’ or ‘made 
following the tradition of the Netherlands’ or ‘made following the tradition of Portugal’ or ‘made following the 
tradition of’ followed by the names of all or some of these Member States or third country.

2. Type of product

Class 1.6. Fruit, vegetables and cereals fresh or processed

3. Grounds for registration

3.1. Whether the product:

☒ results from a mode of production, processing or composition corresponding to traditional practice for that 
product or foodstuff

☐ is produced from raw materials or ingredients that are those traditionally used.

‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/‘Agrião de Água’/‘Waterkers’/‘Brunnenkresse’ based upon 
Nasturtium Officinale seeds is grown in flowing water to a traditional production method used for over 
200 years.

3.2. Whether the name:

☐ has been traditionally used to refer to the specific product

☒ identifies the traditional character or specific character of the product

For centuries even before commercial production commenced in Europe over 200 years ago, the name ‘water-cress’ in 
the UK, ‘cresson de fontaine’ in France, ‘berros de agua’ in Spain, ‘agrião de água’ in Portugal, ‘waterkers’ in Holland 
and Belgium, and ‘Brunnenkresse’ in Germany has been used to specify this variant of the cress family which is 
grown in flowing water. Cress is the plant name and water the descriptor.

4. Description

4.1. Description of the product to which the name under point 1 applies, including its main physical, chemical, microbiological or 
organoleptic characteristics showing the product’s specific character (Article 7(2) of this Regulation)

‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/‘Agrião de Água’/‘Waterkers’/‘Brunnenkresse’ with the botanical 
name Nasturtium officinale is an aquatic/semi aquatic plant which still grows wild in streams and springs throughout 
Europe, and also in many other countries in the world with a temperate climate. The plant remains anchored in 
position to the base or on the side of the stream or spring by its root system so as not to be washed away. The 
harvesting and selling of ‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/‘Agrião de Água’/‘Waterkers’/ 
‘Brunnenkresse’ from the wild remains unaffected by this specification which only relates to commercial production.

Commercial production simply replicates how the plant grows in the wild, using the nutrients from the flowing water, 
this is what consumers would expect and understand of watercress – water is the growing medium and cress is the 
plant.

The botanical synonyms of Nasturtium officinale are Rorippa nasturtium-aquaticum, Nasturtium nasturtium- 
aquaticum and Sisymbrium nasturtium-aquaticum L. They reflect the true aquatic nature of the plant and how it 
grows.
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The product presented to customers may vary in overall stem length, size of the leaves and in type of presentation and 
packaging.

The traditionally grown crop is harvested from water and is characterised by soft mid- green, moist leaves which have 
an unbroken edge and an oval shape. The stems are crisp, slightly paler in colour and can have some lateral roots 
extending from the joints of leaves to the stem.

Microb iolo gic a l  p r op e r t i e s

Derived from the environment in which the plant is grown; commercially grown in flowing spring water or boreholes 
the crop acquires an epiphytic microbial population characteristically high in benign Pseudomonad sp. The plant is 
grown in flowing water of high microbiological quality.

Phys ica l  cha rac ter i s t ic s

— Alternate, pinnately compound leaves with 3 to 11 oblong to oval leaflets, these are shiny, dark green, rounded at 
the tip, smooth without teeth or with wavy toothed margins. The colour is typically green (Hex triplet 008000) to 
dark green (Hex triplet 006400).

— Creeping or floating stems which are succulent or fleshy

— Smooth fibrous roots which allow rooting to occur anywhere along the submerged stem, primarily at the nodes.

— The plant bears white flowers with 4 petals about 3mm to 5mm across, in terminal racemes and in racemes from 
the axils of the uppermost leaves. Small white and green flowers are produced in clusters. As part of the plants 
natural life cycle flowers occur during the early summer months when day length is approaching its maximum.

— In comparison Land cress is of the genus Barberea Verna, produces single pinnately divided green leaves on a stem, 
and during the flowering period has yellow flowers.

Chem ical  comp osi t i on

— ‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/‘Agrião de Água’/‘Waterkers’/‘Brunnenkresse’ is rich in 
glucosinolates and unique in high expression of the glucosinolate B-phenylethyl glucosinolate which releases 
phenylethylisothiocyanate (PEITC). PEITC is released during chewing and is responsible for the characteristic 
pungent flavour. The peppery taste characteristic is due to the mustard oils inherent in the plant. Stress affects the 
levels of PEITC in the plant. If the crop is stressed through low or high temperature, or subject to water shortage 
the plant produces variant levels of PEITC.

Organolep t ic a l  proper t ies

Comparative testing of ‘Watercress’ against land grown cress have indicated that the colour of ‘Watercress’ is 
darker/greener than land grown cress, it is significantly more peppery and it has a softer texture.

A further sensory evaluation was conducted in 2009 also indicated that land grown watercress had a weaker and less 
peppery flavour. Some comments were also recorded as to the water grown sample having darker leaves and a softer 
texture.

These two assessments demonstrated that on both occasions a professionally conducted evaluation of land versus 
flowing water grown crops identified differences, and when preference was sought, identified ‘Watercress’/‘Cresson de 
Fontaine’/‘Berros de Agua’/‘Agrião de Água’/‘Waterkers’/‘Brunnenkresse’ as superior – on organoleptic qualities alone.

Characteristically ‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/‘Agrião de Água’/‘Waterkers’/‘Brunnenkresse’ has 
a mustard after taste; it is peppery, hot and slightly bitter.

4.2. Description of the production method of the product to which the name under point 1 applies that the producers must follow 
including, where appropriate, the nature and characteristics of the raw materials or ingredients used, and the method by which the 
product is prepared (Article 7(2) of this Regulation)
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‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/‘Agrião de Água’/‘Waterkers’/‘Brunnenkresse’ must be grown in 
flowing water using Nasturtium officinale seed. However seed may be sown on a suitable substrate in a propagation 
facility and the seedlings transferred to the production beds.

The crop can grow all year round in specially constructed beds. The temperature of flowing water which rises from 
natural springs or boreholes is typically between 10 to 18 °C which affords protection to the crop from hot and cold 
weather.

In order to have relatively uniform and consistent levels of PEITC (and therefore relatively uniform flavour) the crop 
needs stable, stress free growing conditions in terms of temperature, water supply and fertiliser. Having a water-based 
cultivation where constant flowing water is supplied throughout the life cycle of the plant is the ideal way to maintain 
temperature; the flowing water cooling the crop on hot days and warming it on cold days.

Water  Supply

Traditionally the source of water has been from deep mineral rich natural springs or boreholes by either natural flows 
or pumped, however other sources are acceptable if of a suitably high microbiological quality (target zero Ecoli, 
tolerance,100cfu/100ml; target zero listeria, tolerance 100cfu/100ml, zero Salmonella, zero STEC) and free from 
surface water contamination. The water must be of a quality appropriate to the production of a minimally processed 
food, meaning one that may be consumed without cooking.

Bed  D es ig n

The positioning of the production beds will usually be dictated by the source of water and the outlet. The production 
beds are constructed with impermeable sides, possibly on an incline from the point water enters the bed, and in such a 
way as to preclude surface water or run-off. Traditionally the incoming water is channelled and regulated into the 
individual beds by valves, taps or simple openings in the inlet carrier wall. More modern farming systems have been 
constructed in such a manner as to allow for automated supply systems from the water sources and for targeted 
temperature, water supply and fertilizer supply. Bed area varies depending on location and country. Surface or run- 
off water must not be allowed to enter the site. There must be no permanent muddy areas which could be a habitat 
for the mud snail.

Prod uct ion M ethods

A new crop should be established from seed to prevent the build-up of viruses, some of which are seed-borne. Seeds 
are either sown directly onto the bed bases, or more usually sown onto compost, or substrate material, in a 
propagation facility and raised to the first true leaf stage (approx. 3cm to 5cm high). Early summer cropping will 
require new crops from seed to overcome the natural flowering period which occurs at this time of year. During 
other months product can be harvested from re-growths, a process of allowing the harvested crop to regenerate into 
a new crop. Many growers produce their own seed by allowing some crop to flower and set seed, however seed is 
available from seed companies.

Direct seeding can be hand or machine spread onto the production beds, equally the seedlings produced in a 
propagation area can be planted by hand or machine, to achieve the appropriate densities over the bed base which is 
capable of retaining nutrient enriched moisture allowing for early root infiltration and anchorage.

Thereafter the incoming nutrient enhanced water is allowed to flow over the base where by the crop derives the 
necessary minerals and trace elements essential for growth; the flow of water is increased as the crop matures to meet 
the needs of the crop.

Standard horticultural fertilisers with high phosphate content may be used to supplement the nutrients from the water 
and bed base and are applied as appropriate depending on crop requirements.

The crop must be grown in flowing water although their root systems may anchor to the edges. Land cress from 
Lepidium sativum seeds, is entirely grown on soil, and is different from water grown ‘Watercress’/‘Cresson de 
Fontaine’/‘Berros de Agua’/‘Agriã de Água’/‘Waterkers’/‘Brunnenkresse’.
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Ha r v es t ing

‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/‘Agrião de Água’/‘Waterkers’/‘Brunnenkresse’ is harvested for sale 
with or without roots or substrate and sold washed or unwashed. A bunched product is commonly characterised by 
pale stems stripped of leaf and root for 5cm to 6cm and held together by a rubber band or tie, above which the 
leaves, target 2cm to 5cm form the ‘head’ of the bunch. However, there can be variations in the way the product is 
marketed, both in terms of the product itself (loose leaves, rosettes, with or without roots and/or substrate) and in 
terms of the packaging.

4.3. Description of the key elements establishing the product’s traditional character (Article 7(2) of this Regulation)

The traditional character of ‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/‘Agrião de Água’/‘Waterkers’/ 
‘Brunnenkresse’ is enshrined in its production method and has been associated with flowing water for thousands of 
years; historically the crop has always been associated with aquatic production and has remained unaltered by 
selection and breeding in terms of morphology and flavour. Today it still looks identical to illustrations of the plant 
dating to Roman times.

Hippocrates, the founder of modern medicine is recorded to have chosen the site for the world’s first hospital, on the 
island of Kos, close to a stream suitable for cultivating the plant which he regarded as essential to the treatment of his 
patients. The Romans also grew ‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/‘Agrião de Água’/‘Waterkers’/ 
‘Brunnenkresse’ in flowing water.

Nicholas Culpeper in his book Complete Herbal published in 1653 describes water cress as ‘growing in small rivulets 
of running water’.

The first commercial cultivation of ‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/‘Agrião de Água’/‘Waterkers’/ 
‘Brunnenkresse’ took place in Germany in the mid-18th Century, whilst the crop was grown extensively in the clean, 
free-flowing streams of southern England during the early 1800s. It is a method of commercial production that has 
remained essentially unchanged, although the method of growing ‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/ 
‘Agrião de Água’/‘Waterkers’/‘Brunnenkresse’ in flowing water dates back to Roman times. Production in France was 
described by Adophle Chatin in 1866 as ‘These ditches were an immense culture of Fountain Cresson, this culture 
was established for several years on water sources’.

By the late 1800’s ‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/‘Agrião de Água’/‘Waterkers’/‘Brunnenkresse’ 
was a significant source of employment and revenue, the crop was being supplied to the major conurbations 
throughout northern Europe. As an example in the UK the railway was extended to Alresford, Hampshire to carry 
upwards of 30 tonnes a week to the London markets. The restored steam railway is still known as ‘The Watercress 
Line’ today.

There are several cinematic recordings from the 1930’s showing ‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/ 
‘Agrião de Água’/‘Waterkers’/‘Brunnenkresse’ growing in flowing water.

In all countries, traditional ‘Watercress’/‘Cresson de Fontaine’/‘Berros de Agua’/‘Agrião de Água’/‘Waterkers’/ 
‘Brunnenkresse’ must be grown in flowing water. Pure spring waters rising from underground strata contain all the 
minerals needed for growth, however there is normally a lack of phosphorus. In northern Europe this was 
fortuitously available as a slow release phosphate fertiliser in the form of basic slag, a by-product of the traditional 
steel making process. For almost 200 years the crop was grown using pure spring waters supplemented by bed base 
applications of basic slag which supplied the phosphate fertiliser and trace elements the crop could not find in the 
flowing water. Today the steel making process has changed and basic slag is no longer available. Consequently, slow 
release commercial phosphate fertilizers are now used instead.

Traditionally grown in flowing water, and is characterised by soft mid green, moist leaves of an oval shape. The stems 
are crisp and it can have some lateral roots extending from the joints of leaves to the stem. The plants have a 
characteristic mustard after taste; peppery, hot and slightly bitter.

EN Official Journal of the European Union 24.10.2022 L 274/23  



COMMISSION IMPLEMENTING REGULATION (EU) 2022/2001 

of 21 October 2022

imposing a definitive anti-dumping duty on imports of aspartame originating in the People’s 
Republic of China, following an expiry review pursuant to Article 11(2) of Regulation (EU) 

2016/1036 of the European Parliament and of the Council 

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EU) 2016/1036 of the European Parliament and of the Council of 8 June 2016 on protection 
against dumped imports from countries not members of the European Union (1) (‘the basic Regulation’), and in particular 
Article 11(2) thereof,

Whereas:

1. PROCEDURE

1.1. Previous investigations and measures in force

(1) By Regulation (EU) 2016/1247 (2), the European Commission imposed anti-dumping duties on imports of 
aspartame, originating in the People’s Republic of China (‘the PRC’, ‘China’ or ‘the country concerned’) (‘the original 
measures’ or ‘original investigation’). The investigation that led to the imposition of the original measures will 
hereinafter, be referred to as ‘the original investigation’.

(2) The anti-dumping duties currently in force are at rates ranging between 55,4 % and 59,4 % on imports from the 
sampled exporting producers, 58,8 % on the non-sampled cooperating companies and a duty rate of 59,4 % on all 
other companies from the PRC.

1.2. Request for an expiry review

(3) Following the publication of a notice of impending expiry (3), the European Commission (‘the Commission’) received 
a request for a review pursuant to Article 11(2) of the basic Regulation.

(4) The request for review was submitted on 26 April 2021 by HSWT France S.A.S. (‘HSWT’ or ‘the applicant’), the sole 
manufacturer in the Union of aspartame and thus constituting the Union industry of aspartame in the sense of 
Article 5(4) of the basic Regulation.

(5) The request for review was based on the grounds that the expiry of the measures would be likely to result in 
continuation of dumping and recurrence of injury to the Union industry (4).

1.3. Initiation of an expiry review

(6) Having determined, after consulting the Committee established by Article 15(1) of the basic Regulation, that 
sufficient evidence existed for the initiation of an expiry review, on 29 July 2021 the Commission initiated an 
expiry review with regard to imports into the Union of aspartame originating in the PRC on the basis of Article 
11(2) of the basic Regulation. It published a Notice of initiation in the Official Journal of the European Union (5) (‘the 
Notice of initiation’).

(1) OJ L 176, 30.6.2016, p. 21.
(2) Commission Implementing Regulation (EU) 2016/1247 of 28 July 2016 imposing a definitive anti-dumping duty and collecting 

definitively the provisional duty imposed on imports of aspartame originating in the People’s Republic of China (OJ L 204, 
29.7.2016, p. 92).

(3) Notice of the impending expiry of certain anti-dumping measures (OJ C 366, 30.10.2020, p. 24).
(4) Due to the fact that there is only one producer of aspartame in the Union, some of the data in this Regulation is presented in ranges or 

in index form to preserve the confidentiality of the data of the Union producer.
(5) Notice of initiation of an expiry review of the anti-dumping measures applicable to imports of aspartame originating in the People’s 

Republic of China (OJ C 303, 29.7.2021, p. 12).
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1.4. Review investigation period and period considered

(7) The investigation of continuation or recurrence of dumping covered the period from 1 July 2020 to 30 June 2021
(‘review investigation period’ or ‘RIP’). The examination of trends relevant for the assessment of the likelihood of a 
continuation or recurrence of injury covered the period from 1 January 2018 to the end of the review investigation 
period (‘the period considered’).

1.5. Interested parties

(8) In the Notice of initiation, interested parties were invited to contact the Commission in order to participate in the 
investigation. In addition, the Commission specifically informed the applicant, the known producers of aspartame 
in the PRC and the authorities of the PRC, as well as known importers and users, about the initiation of the expiry 
review investigation and invited them to participate.

(9) Interested parties had an opportunity to comment on the initiation of the expiry review and to request a hearing 
with the Commission and/or the Hearing Officer in trade proceedings.

(10) Hearings took place with the sole exporting producer cooperating with the investigation ‘Changmao Biochemical 
Engineering Co., Ltd (‘Changmao’)’.

1.6. Comments on initiation

(11) The Commission received comments on initiation from Changmao. The applicant also provided comments in this 
regard.

(12) Changmao argued that it was likely that the complainant in the original investigation Ajinomoto Sweeteners Europe 
SAS was not an independent legal entity established in France, but only a branch of Ajinomoto Inc. Furthermore, it 
was claimed that the branch used audit reports that formed an integral part of Ajinomoto Inc. in Japan, which 
exaggerated the cost of the French factory by using internal valuation, transfer pricing and costing methods, which 
distorted the production cost of aspartame in Europe and resulted in the imposition of an anti-dumping duty.

(13) The Commission notes that these claims refer to the original investigation that was completed in July 2016 (6) and 
therefore they were rejected as they were irrelevant for the current investigation.

(14) Changmao also argued that the initiation of the investigation was illegal without the pre-examination of the identity 
of the Dutch investment Fund, Standard Investment, which acquired some of the aspartame production assets of 
Hyet Sweet and hired certain employees of Hyet Sweet in the course of the bankruptcy procedure of Hyet Sweet. It 
was pointed out that it was not clear whether this fund was a related entity of Ajinomoto Inc. and the fund may 
have served the purpose of concealing capital sources in Japan, thereby protecting the interests of Ajinomoto Inc. 
against the imports of aspartame from the PRC via misuse of EU anti-dumping procedures.

(15) The Commission notes that pursuant to Article 11(2) of the basic Regulation, the Commission must initiate a review 
of the anti-dumping measures in force when sufficient evidence of a likelihood of dumping and injury exists to 
justify the initiation of an expiry review. The request for review submitted by HSWT referred to in recital (4) 
included such information. The investigation covers imports of aspartame from the PRC. Whether the shareholder 
of the applicant is related to a Japanese producer of aspartame is not relevant for the initiation of this investigation. 
Therefore, the claim was rejected.

(16) Changmao also argued that the Commission should not have initiated this expiry review investigation as there was 
no reference in the Notice of initiation to the circumstances of the bankruptcy of Hyet Sweet or any preliminary 
justification as to the reasons HSWT’s request for review would appear compliant with the requirements of Article 
11(9) of the basic Regulation. It was further argued that the Commission had disregarded the impact of Hyet 
Sweet’s bankruptcy on the standing of HSWT for the initiation of the expiry review.

(6) Implementing Regulation (EU) 2016/1247.
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(17) The Commission notes that Article 11(9) of the basic Regulation does not include any provisions about changes in 
the composition of the Union industry. Furthermore, Changmao did not explain why Hyet Sweet’s bankruptcy 
would affect HSWT’s standing for the initiation of the expiry review investigation and why the reasons for the 
bankruptcy of Hyet Sweet should be mentioned in the Notice of initiation. At the moment of the examination of 
the expiry review request, Hyet Sweet did not exist anymore and HSWT was the sole producer of aspartame in the 
Union. Therefore, these claims were rejected.

(18) Changmao argued that the Commission was not in a position to review the injury assessment originally conducted 
for Ajinomoto Inc.’s aspartame producing branch (since 2016 Hyet Sweet SAS) by reference to a different company, 
HSWT, in the course of the present expiry review. Furthermore, it was stated that several injury indicators during the 
three-year period preceding the initiation of the current investigation would relate to Hyet Sweet SAS that went 
bankrupt in the middle of this period and was not succeeded by HSWT as HSWT allegedly bought only certain 
assets from Hyet Sweet and took over only part of Hyet Sweet’s employees.

(19) In an anti-dumping investigation initiated pursuant to Article 5 or 11(2) of the basic Regulation, the Commission 
needs to assess the injury suffered by the whole Union industry and not by a particular producer. The Union 
industry can be constituted of one or several Union producers. Furthermore, whether the composition of the Union 
industry changed between the original investigation and the expiry review investigation has no bearing on the latter. 
This is because the purpose of an expiry review investigation is to assess whether the measures in force should be 
continued or terminated following an assessment of whether the expiry of the measures would likely lead to a 
continuation or recurrence of dumping, and material injury to the Union industry. Furthermore, the fact that the 
injury indicators before 2019 relate to Hyet Sweet SAS and as of 2019 relate to HSWT, both being Union producers 
of aspartame, is irrelevant since the Commission’s injury assessment is conducted on the Union industry and not on 
specific producers. Therefore, the claims were rejected.

(20) Changmao further claimed that in the review request, HSWT provided two different sets of data on Union 
consumption. The first set used the consumption estimated by Allied Market Research (‘AMR’), the Chinese imports 
were based on Chinese export statistics, while the Japanese imports were calculated as the difference between total 
consumption and the sum of Chinese exports and EU sales. The second set of data used the imports from China and 
Japan from the 14(6) database. Changmao indicated that there were large discrepancies between the two data sets 
and that the Commission failed to take these discrepancies into account when deciding to initiate the expiry review 
investigation, contrary to the requirements of Article 11(9) of the basic Regulation which require that the request 
for review should be predicated on reliable and coherent data. Furthermore, in March 2022, Changmao requested 
the Commission to verify the accuracy of Union consumption data set out in Table 4 of the request for review and 
to modify the Union consumption data set out in Table 2 of the request for review.

(21) First, the Commission established the Union consumption during the investigation as explained in recitals (178) to 
(181), revising the data provided in the request when necessary. Second, in relation to the inconsistencies of the 
statistics used, the Commission notes that the 14(6) database does not include imports under inward processing 
while the Chinese export statistics database includes all the Chinese exports. As explained in recital (190), a 
significant volume of imports from the PRC were made under the inward processing system. Furthermore, the 
14(6) database includes imports made according to customs applicable rules in the Member States where the 
importation is made, while the Chinese database includes exports made according to the Chinese customs rules. 
Therefore, there could be differences between the total volume of imports from China in the 14(6) database or 
Eurostat for a certain product and the volume of exports from China to the Union in the Chinese database. 
Moreover, while Changmao seems to misquote Article 11(9) of the basic Regulation, the Commission did examine 
the accuracy and adequacy of the evidence provided in the request for review and considered that the overall figures 
and trends from the different sources constituted sufficient evidence to justify the initiation of an investigation. 
Therefore, the claim was rejected.
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(22) Changmao argued that the anti-dumping measures on imports of aspartame from the PRC did not protect the Union 
industry but promoted the imports of aspartame from Japan. Changmao claimed that these imports increased after 
the imposition of the anti-dumping measures traditionally at high prices and high volumes at the cost of Union 
users and consumers. Changmao criticized the Commission for not requesting HSWT to clarify this matter. It 
further argued that the imports from Japan were related to the bankruptcy of Hyet Sweet and, although the 
Commission was aware of Hyet Sweet’s bankruptcy, it did not request HSWT to clarify the reasons for the 
bankruptcy. Furthermore, it was stated that if the measures in place could not prevent Hyet Sweet from going 
bankrupt, this meant that there was no causal link between Hyet Sweet’s bankruptcy and imports from the PRC.

(23) The purpose of the imposition of the anti-dumping measures is meant to restore the level playing field in the Union 
market. Aspartame is manufactured only in the Union, the PRC and Japan. Japan is therefore just another source of 
imports of aspartame. The fact that the imports from Japan increased after the imposition of anti-dumping 
measures on imports of aspartame from the PRC is irrelevant for the current expiry review investigation. Changmao 
also did not explain why the Commission should have asked the applicant to explain the increase of imports of 
aspartame from Japan. Furthermore, Changmao’s claim that the imports from Japan were related to the bankruptcy 
of Hyet Sweet was not substantiated by any evidence. Therefore, these claims were rejected.

(24) Changmao further claimed that according to a statement published on the internet by HSWT and the Chinese 
company Vitasweet in September 2019, the two companies stated that they had reached an agreement that 
Vitasweet would provide HSWT with aspartame at a competitive price (7). It was further claimed that if Hyet Sweet 
or HSWT imported aspartame from the PRC, these imports did not cause any injury to Hyet Sweet or HSWT but 
promoted its development. If there was injury, then it was self-inflicted. Furthermore, it was stated that HSWT did 
not clarify whether it was the largest importer of aspartame from Japan and the PRC in the request for review and 
the Commission had failed to properly assess HSWT’s standing under Article 11(9) of the basic Regulation. 
Moreover, Changmao argued that being the largest EU aspartame importer would be sufficient to exclude HSWT 
from the definition of the Union industry.

(25) The Commission notes that the claims above include several pieces of factually incorrect information. The statement 
published on the internet referred to above was not made by HSWT but by the Chinese company Vitasweet on its 
website and it refers to an agreement with Hyet Sweet and not HSWT. HSWT and Hyet Sweet are two different 
entities and are not related, as explained in recital (39). Moreover, HSWT did not import and/or sell aspartame from 
the PRC during the review investigation period. Furthermore, as this investigation covers imports of aspartame from 
the PRC, the question of whether HSWT has imported aspartame from Japan during the review investigation period 
is irrelevant for the standing exercise. Therefore, the claims were rejected.

(26) The Commission’s analysis confirmed that none of the elements mentioned by Changmao, whether factually correct 
or not, were sufficient to call into question the conclusion that the request for review contained sufficient evidence 
tending to show that the expiry of the measures would likely result in a continuation of dumping and recurrence of 
injury. These aspects had been established on the basis of the best evidence available to the applicant at the time, and 
were sufficiently representative and reliable. Furthermore, the claims put forward by Changmao and the rebuttals by 
the applicant were examined in detail in the course of the investigation and are further addressed below. On the basis 
of the above, the Commission confirmed that the request provided sufficient evidence that the expiry of the 
measures would likely result in a continuation of dumping and recurrence of injury, thereby satisfying the 
requirements set out in Article 11(2) of the basic Regulation.

(27) In their comments following final disclosure, Changmao disputed the Commission’s assessment that whether the 
final shareholder of the applicant was related to a Japanese producer was not relevant for the initiation of the 
investigation. Changmao claimed that only a complete disclosure of HSWT’s ownership structure could provide a 
thorough and comprehensive understanding about HSWT and thus a better understanding on the injury or no 
injury on the Union producer and the causes thereof. Furthermore, Changmao claimed that the name of the 
ultimate beneficiary and controlling shareholders referred to by HSWT and the Commission as ‘Standard 
investment’ was incorrect and should be corrected.

(7) http://www.vitasweet.cn/news/30.html
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(28) As indicated in recital (15), whether the beneficiary shareholder of the applicant was related to a Japanese producer 
was not relevant for the initiation of the investigation as the investigation concerns imports of aspartame from the 
PRC and not Japan. Furthermore, the ultimate shareholder of the Union producer has no bearing on the injury 
assessment made by the Commission in the framework of the current investigation. Moreover, as indicated in recital 
(45), in the course of the investigation, HSWT disclosed a chart with Hyet Sweet SAS’s group structure until 
December 2018, a chart with HSWT/Standard Investment’s group structure in February 2022 and a comparison 
chart between the current structures of Hyet Sweet SAS and HSWT/Standard Investment. HSWT also provided 
sensitive information to the Commission with regard to its ultimate beneficial owner. This sensitive information 
does not indicate any relationship with Ajinomoto Japan. Furthermore, ‘Standard Investment’ is the overall non- 
formal name for the various entities of the group that HSWT belongs to. SIF III Holding Cooperatief U.A. is one of 
these entities. (‘SIF III’ stands for ‘Standard Investment Fund 3’). Therefore these claims were rejected.

1.7. Sampling

(29) In view of the apparent large number of producers in the country concerned and unrelated importers in the Union, 
the Commission stated in the Notice of initiation that it might sample the exporting producers and unrelated 
importers in accordance with Article 17 of the basic Regulation.

1.7.1. Sampling of importers

(30) To decide whether sampling was necessary and, if so, to select a sample, the Commission asked unrelated importers 
to provide the information specified in the Notice of initiation.

(31) Two companies provided the requested information and agreed to be included in the sample. In view of the low 
number, the Commission decided that sampling was not necessary. One of these companies was requested to 
complete the questionnaire for unrelated importers. The other appeared to be a user and was therefore, requested to 
complete the users’ questionnaire.

1.7.2. Sampling of producers in the PRC

(32) To decide whether sampling was necessary and, if so, to select a sample, the Commission asked all producers in the 
PRC to provide the information specified in the Notice of initiation. In addition, the Commission asked the Mission 
of the People’s Republic of China to the European Union to identify and/or contact other producers, if any, that 
could be interested in participating in the investigation.

(33) Two exporting producers in the country concerned, Vitasweet Jiangsu Co., Ltd (‘Vitasweet’) and Changmao, provided 
the requested information and agreed to be included in the sample. In view of the low number, the Commission 
decided that sampling was not necessary.

1.8. Replies to the questionnaire

(34) The Commission sent a questionnaire concerning the existence of significant distortions in the PRC within the 
meaning of Article 2(6a)(b) of the basic Regulation to the Government of the People’s Republic of China (‘GOC’).

(35) The Commission sent letters with links to questionnaires to exporting producers (Vitasweet and Changmao), HSWT 
and known unrelated importers and users on the day of initiation. The same questionnaires were also made available 
in the file for inspection by interested parties and on DG Trade’s website online (8) on the day of initiation.

(36) Questionnaire replies were received from only one exporting producer (Changmao), HSWT and one user, Mars 
Polska sp. z o.o. No unrelated importer submitted a questionnaire response.

(8) https://tron.trade.ec.europa.eu/investigations/case-view?caseId=2534
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(37) HSWT started to produce aspartame in the Union as of 2019. It purchased all the necessary assets for the production 
of aspartame including the buildings formerly owned by Hyet Sweet SAS from Hyet Sweet SAS’s insolvency 
administrator through an asset purchase agreement. The applicant explained that the insolvency administrator 
organised an open bidding process and several potential buyers came forward. HSWT was ultimately the highest 
bidder. HSWT also submitted the necessary financial data pertaining to Hyet Sweet SAS for the year 2018. Hyet 
Sweet SAS stopped manufacturing aspartame in the Union in 2018 and entered into bankruptcy. Following the 
assets purchase agreement, HSWT also received the computer server with the financial information of Hyet Sweet 
SAS. Thus, the data relating to the operations of Hyet Sweet SAS prior to bankruptcy (for the year 2018) was 
submitted by HSWT.

(38) Changmao repeatedly claimed in several submissions and several hearings that the former Union producer Hyet 
Sweet SAS and the applicant HSWT or the two groups these entities are part of (Hyet Group and Standard 
Investment/HSWT group respectively) were related. Changmao has not submitted any evidence demonstrating a 
relationship between these two groups. Changmao has also requested the Commission to verify if certain entities 
that were part of the two groups were related.

(39) The investigation revealed that the former aspartame producer Hyet Sweet SAS or its related companies were not 
related to HSWT or its related companies. The Commission has examined this matter at length in the course of the 
investigation and has not identified any piece of evidence that could indicate that these two entities or their groups 
were related.

(40) Changmao has also requested the Commission to check if certain related companies which are part of the Standard 
Investment/HSWT group were involved in the production of aspartame or imports of aspartame from the PRC in 
which case these entities should submit a questionnaire reply.

(41) The investigation revealed that the only producer of aspartame in the Union is the applicant. Furthermore, the 
Commission has not found any evidence that HSWT or any of its related companies import aspartame from the 
PRC. Therefore, only HSWT was requested to submit a questionnaire reply.

(42) Changmao claimed that Hyet Sweet SAS and its related company Hyet Sweet BV, allegedly importing aspartame 
from the PRC, are under an obligation to submit separate questionnaire replies as otherwise the Commission’s 
assessment of the state of the Union industry would not be complete, rendering impossible any conclusive 
determinations of injury and likelihood of recurrence of injury.

(43) As explained in recital (37), the computer servers with the financial data of Hyet Sweet SAS were taken over by 
HSWT as part of the asset purchase agreement. HSWT submitted the requested financial information for 2018 
related to Hyet Sweet. Therefore, the Commission had at its disposal complete information to carry out the injury 
analysis during the period considered. Hyet Sweet BV is not related to the current Union producer of aspartame as 
explained in recital (39). Whether or not it imports aspartame, Hyet Sweet BV has no bearing in the assessment of 
the Union industry because at most it would be an unrelated importer (in case it even imported the product 
concerned). Therefore, the claim was rejected.

(44) Changmao claimed that HSWT declined to disclose its beneficiary owners and any corporate and family relationship, 
cross-directorships, the existence of commercial agreements and plans that would point to the existence of a 
relationship between HSWT and the Hyet Sweet Group.

(45) The Commission notes that this claim is factually wrong. On 5 April 2022, HSWT disclosed a chart with Hyet Sweet 
SAS’s group structure until December 2018, a chart with HSWT/Standard Investment’s group structure in February 
2022 and a comparison chart between the current structures of Hyet Sweet SAS and HSWT/Standard Investment. 
The applicant also explained that certain entities of HSWT/Standard Investment group had in the past similar 
names to the companies belonging to the Hyet group owned by Mr Timmermans. This was due to the fact that in 
the past there were plans for cooperation between HSWT/Standard Investment group and Mr Timmermans’ 
companies. However, as these plans were not carried out, subsequently the HSWT group renamed those companies 
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in order to avoid the wrongful association with Mr Timmermans going forward. Thus, the companies owned by 
Mr Timmermans are entirely separate legal entities and have no links with Standard Investment/HSWT group. As 
explained above, the investigation did not reveal any links between Standard Investment/HSWT group and Hyet 
Sweet SAS, nor did Changmao submit any concrete evidence in this regard apart from baseless speculations. 
Therefore, the claim was rejected.

(46) Changmao claimed that HSWT should not be considered as a cooperating party as it did not provide a meaningful 
non-confidential version of all annexes in response to the Commission deficiency letter (such as the stock 
evaluation and the management accounts). Furthermore, Changmao claimed that HSWT provided a revised 
questionnaire table with no explanation of reasons for the modification. Moreover, it was claimed that the trends of 
indexes provided for unit production costs and profit on unrelated EU sales were different in the review request and 
the revised questionnaire for the period 2018-2020 and HSWT did not provide any explanation for the 
discrepancies.

(47) The Commission disagreed with this claim. In the framework of an anti-dumping investigation, during the deficiency 
process, the Commission requests the cooperating parties (exporters, Union producers, importers, and users) to 
provide a number of clarifications and documents, which are confidential by nature in order to carry out the 
investigation. The questions sent by the Commission during the deficiency process are also confidential by nature 
because they contained detailed description of the confidential information provided by the company to be 
clarified. HSWT provided an open version of the documents that were not confidential by nature. The stock 
evaluation and the management accounts are documents that include information confidential by nature. The 
revised questionnaire reply submitted by HSWT follows the additional questions raised by the Commission, which 
are also confidential by nature. Furthermore, the data reported by HSWT in the review request is prima facie 
evidence submitted for the initiation of the review and therefore changes to the data may be necessary in the course 
of the investigation. Furthermore, the data submitted in the review request is only used to decide whether the 
initiation of the review is warranted. On the other hand, the data reported in the questionnaire reply after the 
initiation of the investigation is verified in detail and corrected/adjusted by the Commission as appropriate during 
the deficiency process and on-spot verification or remote cross-check. The data submitted in the questionnaire reply 
can be revised during the investigation. This process is the same for all interested parties (including exporting 
producers) cooperating with the investigation. The final data is presented in the current regulation under Section 5. 
Therefore, the claim was rejected.

(48) Changmao claimed that HSWT did not specify which companies in the reported groups’ structure of HSWT and 
Hyet Sweet were involved in the business of aspartame or its raw materials, including production, processing, sales, 
import and export, testing, renting buildings and land for production and therefore, the corporate structures and the 
relationship between these two groups remained unclear and contradictory.

(49) The Commission disagrees with this claim. At the beginning of the investigation, already in the standing form, 
HSWT stated that none of its related companies were involved in the production and/or sales of aspartame 
produced in the Union. Furthermore, HSWT has also stated that it was not related, directly or indirectly, to any 
producer or exporter of aspartame from the PRC and that it did not sell aspartame in the Union which was 
imported from the PRC. The investigation confirmed these statements and Changmao has not submitted any 
evidence to indicate the opposite. Therefore, this claim was rejected.

(50) Changmao also alleged that HSWT used the workshops and land owned by Hyet Sweet SAS for the production of 
aspartame during the period concerned as allegedly HSWT only purchased a small quantity of fixed assets of Hyet 
Sweet SAS during the liquidation procedures. It further claimed that as HSWT did not purchase the land but rented 
it from Hyet Sweet which indicated that HSWT and Hyet Sweet SAS were related.

(51) As explained in recital (37), HSWT purchased all the necessary assets for the production of aspartame including the 
buildings formerly owned by Hyet Sweet SAS from Hyet Sweet SAS’s insolvency administrator through an asset 
purchase agreement. The insolvency administrator organised an open bidding process and several potential buyers 
came forward. HSWT was ultimately the highest bidder. As Hyet Sweet SAS’s assets were sold under a bankruptcy 
procedure, the sale of these assets was made at a lower value than their book value stipulated in Hyet Sweet SAS’s 
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accounts, which explains the difference between the value of assets in Hyet Sweet SAS’s accounts and the value of 
assets in HSWT’s accounts for 2019. The applicant explained that the land was not included in the asset purchase 
agreement with the insolvency administrator as Hyet Sweet SAS did not own the land but rented it. Furthermore, 
two companies are not considered related if one company rents or uses the land of another company. Natural 
persons or legal persons (i.e. companies) are deemed to be related pursuant to the requirements set out in 
Article 127 of Commission Implementing Regulation (EU) 2015/2447 (9). Therefore, the claim was rejected.

(52) Changmao also wrongly claimed that HSWT admitted that the two groups HSWT and Hyet Sweet were related 
during the period 2018 – 2019 since both groups agreed that the name Hyet would be used by some companies of 
both groups.

(53) The Commission notes that HSWT has not made such a statement in the investigation. Furthermore, two companies 
are not considered related solely on the basis of the fact that certain companies of two distinct groups agree to use 
similar names, in this case ‘Hyet’. The conditions for two companies to be considered related are reproduced in 
recital (51). Therefore, the claim was rejected.

(54) Changmao claimed that because two companies related to HSWT were involved in the acquisition of certain assets 
from Hyet Sweet SAS and the establishment of HSWT, these companies must submit a questionnaire reply at least 
on the following issues: (1) their commercial business in establishing HSWT; (2) their plans to effectively address 
the problems that led to the Hyet Sweet liquidation; (3) the relation between HSWT and Hyet Group; (4) the reasons 
for HSWT and its owners’ decision to allow Hyet Group to continue importing aspartame into the Union from 
competing producers in the PRC; (5) whether the subsidies from the French Government are helpful for 
re-organization of the business of aspartame or they cover operating expenses.

(55) In the framework of an expiry review investigation, in principle only related companies involved in the production 
and sales of the product under review need to submit a questionnaire reply. As stated in recital (176), HSWT is the 
only entity of the Standard Investment/HSWT group involved in the production and sales of aspartame in the 
Union. Furthermore, HSWT and Hyet Sweet are not related companies and therefore cannot interfere in the Hyet 
Group’s alleged decision to import aspartame from the PRC. Finally, regarding the alleged subsidies received by 
HSWT from the French government, Changmao did not explain why this fact would be relevant for an expiry 
review investigation. Therefore, these claims were rejected.

(56) In their comments following final disclosure, Changmao claimed that HSWT did not provide an official document 
confirming the cessation of existence of Hyet Sweet SAS.

(57) The Commission noted that HSWT was not required to submit such document. As explained in recital (37), HSWT 
purchased the assets from Hyet Sweet SAS which entered into bankruptcy. Whether Hyet Sweet SAS still existed as 
an entity for the bankruptcy procedure is not relevant for the current expiry review investigation. What matters is 
that Hyet Sweet SAS was no longer an aspartame producer in the Union after the sales of its assets to HSWT. 
Therefore, the claim was rejected.

(58) In their comments following final disclosure, Changmao reiterated its claim that Hyet Sweet SAS should have 
submitted a questionnaire reply as a Union producer of aspartame during the period considered as it was related to 
HSWT during the period November 2018 to February 2019 due to the fact that during that period of time Hyet 
Sweet SAS and the shareholders of HSWT were discussing to setup a joint venture. Furthermore, Changmao argued 
that during this period, HSWT (1) used the HYET brands and Trademarks for marketing the products manufactured 
at the Gravelines plant; (2) used email addresses ending in @Hyetsweet.com, and, importantly, (3) even used the 
name ‘Hyet’ for describing these two shareholder companies, i.e., ‘Hyet Sweet Now Holding BV’ and ‘Hyet Sweet NL 
BV.’ Changmao claimed that the reply on the data for the year 2018 should have been submitted by Hyet Sweet SAS 
itself, or at least should have been verified with Hyet cooperation. Changmao argued that the insolvency 
administrator in charge of Hyet Sweet SAS could have provided the questionnaire response for Hyet Sweet SAS. 

(9) Commission Implementing Regulation (EU) 2015/2447 of 24 November 2015 laying down detailed rules for implementing certain 
provisions of Regulation (EU) No 952/2013 of the European Parliament and of the Council laying down the Union Customs Code 
(OJ L 343, 29.12.2015, p. 558).
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Furthermore, Changmao claimed that the questionnaire was required not only relating to the financial information 
of Hyet Sweet SAS but also with regard to the sales information, company history, structure, and business 
orientation. Changmao stated that HSWT was not in a position to ensure the accuracy and completeness of 
information that was necessary from Hyet Sweet SAS in this respect, for instance, there was lack of financial 
information of Hyet Sweet SAS in 2017, while the Commission had to choose the period considered starting from 
2018, instead of from 2017. Changmao stated that there was doubt as to how HSWT could ensure the truthfulness 
and accuracy of the financial information provided by Hyet Sweet SAS. Changmao also asked the Commission to 
disclose the reason why it avoided contacting Hyet Sweet SAS.

(59) As indicated in recital (45), the Commission was aware of the attempted cooperation between the two companies 
and took into account this fact in its assessment. However, the Commission concluded that the fact that the 
shareholders of HSWT and Hyet Sweet SAS were discussing to set up a joint venture during four months in 2018 
(during which HSWT might have used the trademarks and/or email addresses of Hyet Sweet) had no material 
impact on the current expiry review investigation. As indicated in recital (43) the computer servers with the 
financial data of Hyet Sweet SAS were taken over by HSWT as part of the asset purchase agreement. Also, relevant 
employees which worked for Hyet Sweet in 2018 continued to work for HSWT. Therefore, HSWT was the best 
source of financial and other information relating to Hyet Sweet SAS for the year 2018. During the verification 
visit, the Commission was able to verify the information requested in the questionnaire as it had access to the 
necessary information for 2018 and the former employees of Hyet Sweet SAS that were able to provide answers to 
the questions raised by the Commission. Therefore, the Commission did not need to contact Hyet Sweet SAS. In 
addition, the year 2017 was not relevant for the investigation, as the period considered was from 1 January 2018 to 
30 June 2021. It is the Commission practice to include in the period considered three full calendar years prior to the 
investigation period. The Commission concluded that the attempted commercial relationship of the two companies 
was not relevant for its assessment of whether the anti-dumping measures in force should be maintained or allowed 
to expire. Therefore, the claims were rejected.

(60) In their comments following final disclosure, Changmao stated that a company named Hyet Aspartame BV was 
established within the Hyet Sweet Group, and no information on the activities of this company during the period 
considered had been disclosed, including information on whether this company was a producer or trader of 
aspartame, when it was registered, and for what purpose. Changmao also asked the Commission to clarify whether 
Hyet Sweet SAS’s parent company (Stratco BV) was involved in the production and trading of aspartame.

(61) As explained in recital (176), HSWT is the sole Union producer of aspartame in the Union. The Commission also 
found that there is no relationship between Hyet Aspartame BV or Stratco BV on one hand, and HSWT on the other 
hand. Therefore, neither Hyet Aspartame BV nor Stratco BV has to provide a questionnaire reply as part of the Union 
industry. Furthermore, whether Hyet Aspartame BV or Stratco BV are traders of aspartame is not relevant for the 
finding of likelihood of recurrence of injury that has to be conducted by the Commission in an expiry review. 
Needless to say that the cooperation of traders is not mandatory in trade defence investigations and the two 
companies, even if traders of aspartame, are free not to participate in this review. Therefore, the claim was rejected.

(62) In their comments following final disclosure, Changmao claimed that since HSWT’s related company Sweet Now NL 
was engaged in the purchase and sale of raw materials for HSWT, Sweet Now NL must submit a questionnaire 
response. Without the cooperation of Sweet Now NL, the production cost of HSWT should be subject to facts 
available, their selling prices should be adjusted downwards and the price undercutting also corrected downwards.

(63) The Commission disagreed with this claim. The questionnaire for the Union producers asks the Union producers to 
list its five main suppliers (in terms of purchase value) during the review investigation period of each main raw 
material used in the production of aspartame. Based on this information, the Commission assesses on a case by case 
basis whether additional information is needed in this regard. The investigation revealed that all raw materials were 
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purchased directly by HSWT from unrelated suppliers, with the exception of some purchases at the beginning of 
2019, when Sweet Now NL purchased some raw materials for HSWT. Given the volumes and period when these 
purchases were made, the Commission concluded that it was not necessary for HSWT to provide additional 
information regarding the purchases of raw materials from Sweet Now NL.

(64) Changmao also claimed that if aspartame sold by HSWT to related companies was resold during the period 
considered, the related company should submit a questionnaire response.

(65) The investigation revealed that the related company did not resell aspartame to unrelated customers. HSWT sold 
aspartame to a related company in 2019 and 2020 only (16 % and 1 % of total production volume respectively) 
and then purchased it back at almost the same price for cash flow purposes. Therefore, there was no need for the 
Commission to require the related company to submit a questionnaire reply. Therefore, the claim was rejected.

1.9. Verification

(66) The Commission sought and verified all the information deemed necessary for the determination of a likelihood of 
continuation or recurrence of dumping and injury and of the Union interest. Verification visits pursuant to 
Article 16 of the basic Regulation were carried out at the premises of the following companies:

Union producer

— HSWT France SAS, Gravelines, France (covering both Hyet Sweet SAS for 2018 and HSWT from 2019 to the 
end of the review investigation period).

1.10. Subsequent procedure

(67) On 15 July 2022, the Commission disclosed the essential facts and considerations on the basis of which it intended 
to maintain the anti-dumping measures in place (‘final disclosure’). All parties were granted a period within which 
they could make comments on the disclosure and to request a hearing with the Commission and/or the Hearing 
Officer in trade proceedings.

(68) Changmao submitted comments and requested a hearing, which took place on 1 August 2022. HSWT reacted to the 
Changmao’s claims as well. All claims were addressed in this Regulation.

2. PRODUCT UNDER REVIEW, PRODUCT CONCERNED AND LIKE PRODUCT

2.1. Product under review

(69) The product under review is the same as in the original investigation, namely aspartame (N-L-α- Aspartyl-L- 
phenylalanine-1-methyl ester, 3-amino-N- (α-carbomethoxy-phenethyl)-succinamic acid-N-methyl ester), CAS RN 
22839-47-0, currently falling under CN code ex 2924 29 70 (TARIC code 2924 29 70 05) (‘product under review’).

(70) Aspartame is used as an artificial sweetener in a wide range of applications, for example in food, beverage and 
pharmaceutical products.

2.2. Product concerned

(71) The product concerned by this investigation is the product under review originating in the PRC.

2.3. Like product

(72) As established in the original investigation, this expiry review investigation confirmed that the following products 
have the same basic physical and chemical characteristics as well as the same basic uses:

— the product concerned;
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— the product produced and sold on the domestic market of the PRC; and

— the product produced and sold in the Union by the Union industry.

(73) These products are therefore, considered to be like products within the meaning of Article 1(4) of the basic 
Regulation.

3. DUMPING

3.1. Preliminary remarks

(74) During the review investigation period (i.e. from 1 July 2020 to 30 June 2021), imports of aspartame from the PRC 
continued. According to Eurostat imports of aspartame from the PRC accounted for [6 – 8 %] of the Union market in 
the review investigation period compared to 50 – 70 % market share during the period of investigation considered in 
the original investigation. In absolute terms, imports have decreased by [70 % – 80 %] since the investigation period 
of the original investigation.

(75) As mentioned in recital (36), only one exporter from the PRC, Changmao, cooperated in the investigation. As 
Changmao’s imports represent less than 3 % of the total imports of aspartame from the PRC during the review 
investigation period, they could not be considered to be representative of the total imports from the PRC. Therefore, 
on 31 March 2022 and 1 April 2022, the Commission informed the authorities of the PRC and Changmao 
respectively that due to insufficient cooperation from exporting producers in the PRC, the Commission intended to 
apply Article 18 of the basic Regulation concerning the findings with regard to the PRC. Comments were received 
from Changmao.

(76) Changmao claimed that they had fully cooperated and the Commission should not take worse facts into account 
than the facts included in their questionnaire response and submissions, including relating to imports from Japan 
and the PRC.

(77) The Commission clarifies that the application of Article 18 of the basic Regulation in this case refers to its findings 
on continuation or recurrence of dumping and injury in respect of the PRC, and not to Changmao. All the 
submissions made by Changmao in the framework of the investigation have been duly assessed in the relevant 
sections of this regulation. As the exports of Changmao were found not to be representative of the total imports 
into the Union from the PRC, the Commission did not calculate an individual dumping margin for Changmao. In 
the absence of cooperation covering representative quantities, the Commission calculated a countrywide dumping 
margin as detailed in section 3 below. Needless to note that in expiry reviews, actual anti-dumping duties are not 
revised; calculations are only used as the basis for the findings of likelihood of continuation/recurrence of dumping 
and injury. Therefore, even had the Commission calculated an individual dumping margin for Changmao, it would 
not have affected the outcome of the investigation, which depended on the calculation of a countrywide margin for 
the remaining 97 % of imports. Thus, the individual dumping margin of Changmao, being limited to only 3 % of 
Chinese imports into the Union, would not have been relevant to determine whether dumping had continued 
country-wide during the review investigation period.

(78) Consequently, in accordance with Article 18 of the basic Regulation, the findings in relation to the likelihood of 
continuation or recurrence of dumping were based on facts available, in particular information in the review 
request, the information received from the Union producer and from Changmao, and from available statistics, 
namely those from the 14(6) database and the Global Trade Atlas (‘GTA’).

3.2. Procedure for the determination of the normal value under Article 2(6a) of the basic Regulation for 
the imports of aspartame originating in the PRC

(79) Given the sufficient evidence available at the initiation of the investigation tending to show, with regard to the PRC, 
the existence of significant distortions within the meaning of point (b) of Article 2(6a) of the basic Regulation, the 
Commission initiated the investigation on the basis of Article 2(6a) of the basic Regulation.
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(80) In order to obtain information it deemed necessary for its investigation with regard to the alleged significant 
distortions, the Commission sent a questionnaire to the GOC. In addition, in point 5.3.2 of the Notice of initiation, 
the Commission invited all interested parties to make their views known, submit information and provide 
supporting evidence regarding the application of Article 2(6a) of the basic Regulation within 37 days of the date of 
publication of the Notice of initiation in the Official Journal of the European Union. No questionnaire reply was 
received from the GOC and no submission on the application of Article 2(6a) of the basic Regulation was received 
within the deadline. Subsequently, on 13 June 2022 the Commission informed the GOC that it would use facts 
available within the meaning of Article 18 of the basic Regulation for the determination of the existence of the 
significant distortions in the PRC.

(81) In point 5.3.2 of the Notice of initiation, the Commission also specified that, in view of the evidence available, it may 
need to select an appropriate representative country pursuant to Article 2(6a)(a) of the basic Regulation for the 
purpose of determining the normal value based on undistorted prices or benchmarks. The Commission further 
stated that it would examine other possibly appropriate countries in accordance with the criteria set out in first 
indent of Article 2(6a) of the basic Regulation.

(82) On 4 March 2022, the Commission informed by a note (‘the First Note’) interested parties on the relevant sources it 
intended to use for the determination of the normal value. In that note, the Commission provided a list of all factors 
of production such as raw materials, labour and energy used in the production of aspartame. In addition, based on 
the criteria guiding the choice of undistorted prices or benchmarks, the Commission identified possible 
representative countries, namely Argentina, Malaysia and Thailand as an appropriate representative country. The 
Commission received comments from Changmao on the First Note.

(83) On 28 April 2022, the Commission informed by a second note (‘the Second Note’) interested parties on the relevant 
sources it intended to use for the determination of the normal value, with Malaysia as the representative country. It 
also informed interested parties that it would establish selling, general and administrative costs (‘SG&A’) and profits 
based on data of the company Ajinomoto (Malaysia) Berhad (‘Ajinomoto Malaysia’), a manufacturer of food, 
seasoning and synthetic sweeteners in Malaysia. No comments were received.

3.3. Normal value

(84) According to Article 2(1) of the basic Regulation, ‘the normal value shall normally be based on the prices paid or payable, in 
the ordinary course of trade, by independent customers in the exporting country’.

(85) However, according to Article 2(6a)(a) of the basic Regulation, ‘in case it is determined […] that it is not appropriate to 
use domestic prices and costs in the exporting country due to the existence in that country of significant distortions within the 
meaning of point (b), the normal value shall be constructed exclusively on the basis of costs of production and sale reflecting 
undistorted prices or benchmarks’, and ‘shall include an undistorted and reasonable amount of administrative, selling and 
general costs and for profits’ (‘administrative, selling and general costs’ is refereed hereinafter as ‘SG&A’).

(86) As further explained below, the Commission concluded in the present investigation that, based on the evidence 
available, and in view of the lack of cooperation of the GOC and the exporting producers, the application of Article 
2(6a) of the basic Regulation was appropriate.
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3.3.1. Existence of significant distortions

(87) Even though the Commission did not investigate exports of aspartame in the context of Article 2(6a) in the past, in 
the recent investigation into another artificial sweetener in the PRC, notably acesulfame potassium (10), the 
Commission found that significant distortions in the sense of Article 2(6a)(b) of the basic Regulation were present. 
The Commission concluded in this investigation that, based on the evidence available, the application of Article 
2(6a) of the basic Regulation was also appropriate.

(88) In that investigation, the Commission found that there is substantial government intervention in the PRC resulting in 
a distortion of the effective allocation of resources in line with market principles (11).

(89) In particular, the Commission concluded that in the acesulfame potassium sector, not only does a substantial degree 
of ownership by the GOC persist in the sense of Article 2(6a)(b), first indent of the basic Regulation (12) but the GOC 
is also in a position to interfere with prices and costs through State presence in firms in the sense of Article 2(6a)(b), 
second indent of the basic Regulation (13).

(90) The Commission further found that the State’s presence and intervention in the financial markets, as well as in the 
provision of raw materials and inputs, have an additional distorting effect on the market. Indeed, overall, the system 
of planning in the PRC results in resources being concentrated in sectors designated as strategic or otherwise 
politically important by the GOC, rather than being allocated in line with market forces (14). Moreover, the 
Commission concluded that the Chinese bankruptcy and property laws do not work properly in the sense of Article 
2(6a)(b), fourth indent of the basic Regulation, thus generating distortions in particular when maintaining insolvent 
firms afloat and when allocating land use rights in the PRC (15).

(91) In the same vein, the Commission found distortions of wage costs in the acesulfame potassium sector in the sense of 
Article 2(6a)(b), fifth indent of the basic Regulation (16), as well as distortions in the financial markets in the sense of 
Article 2(6a)(b), sixth indent of the basic Regulation, in particular concerning access to capital for corporate actors in 
the PRC (17).

(92) Like in the previous investigation concerning acesulfame potassium, the Commission examined in the present 
investigation whether it was appropriate or not to use domestic prices and costs in the PRC, due to the existence of 
significant distortions within the meaning of point (b) of Article 2(6a) of the basic Regulation. The Commission did 
so on the basis of the evidence available on the file, including the evidence contained in the review request, as well as 

(10) Commission Implementing Regulation (EU) 2022/116 of 27 January 2022 imposing a definitive anti-dumping duty on imports of 
acesulfame potassium originating in the People’s Republic of China, following an expiry review pursuant to Article 11(2) of 
Regulation (EU) 2016/1036 of the European Parliament and of the Council (OJ L 19, 28.1.2022, p. 22).

(11) Regulation (EU) 2022/116, recitals 82-88 and 121-122.
(12) Regulation (EU) 2022/116, recitals 91-92.
(13) Regulation (EU) 2022/116, recitals 93-94, 96: While the right to appoint and to remove key management personnel in SOEs by the 

relevant State authorities, as provided for in the Chinese legislation, can be considered to reflect the corresponding ownership rights, 
CCP cells in enterprises, state owned and private alike, represent another important channel through which the State can interfere 
with business decisions. According to the PRC’s company law, a CCP organisation is to be established in every company (with at least 
three CCP members as specified in the CCP Constitution) and the company shall provide the necessary conditions for the activities of 
the party organisation. In the past, this requirement appears not to have always been followed or strictly enforced. However, since at 
least 2016 the CCP has reinforced its claims to control business decisions in SOEs as a matter of political principle. The CCP is also 
reported to exercise pressure on private companies to put ‘patriotism’ first and to follow party discipline. In 2017, it was reported 
that party cells existed in 70 % of some 1,86 million privately owned companies, with growing pressure for the CCP organisations to 
have a final say over the business decisions within their respective companies. These rules are of general application throughout the 
Chinese economy, across all sectors, including to the producers of acesulfame potassium and the suppliers of their inputs.

(14) Regulation (EU) 2022/116, recitals 97-100.
(15) Regulation (EU) 2022/116, recitals 101-104.
(16) Regulation (EU) 2022/116, recitals 105-106.
(17) Regulation (EU) 2022/116, recitals 107-117.
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in the Report (18), which relies on publicly available sources. That analysis covered the examination of the substantial 
government interventions in the PRC’s economy in general, but also the specific market situation in the relevant 
sector including the product under review. The Commission further supplemented these evidentiary elements with 
its own research on the various criteria relevant to confirm the existence of significant distortions in the PRC as also 
found by its previous investigations in this respect.

(93) The review request in this case referred to the Report, in particular to the findings in the Report concerning the 
chemical sector. Moreover, the request listed a number of policy documents which have an impact on the aspartame 
sector, including the 13th National FYP, the Made in China 2025 Initiative, the 13th FYP for the Chemical and 
Petrochemical Industry, State Council Guidelines on Promoting Enterprise Technological Transformation (2012), 
Light industry development plan (2006-2020) and the 13th 5-Year Plan for the development of the chemical 
industry in Jiangsu province.

(94) Furthermore, the investigation revealed that in the aspartame sector, a certain degree of ownership and control by 
the GOC persists in the sense of Article 2(6a)(b), second indent of the basic Regulation, including the following 
SOEs producing aspartame: Niutang Group, L&P Food Ingredient and Nantong Changhai Food Additives (all three 
companies belong to one group (19)).

(95) As to the GOC being in a position to interfere with prices and costs through State presence in firms in the sense of 
Article 2(6a)(b), second indent of the basic Regulation, during the investigation the Commission established the 
existence of personal connections between producers of the product under review and the Chinese Communist 
Party (‘CCP’). It was established that some aspartame producers are active members of the China Food Additive and 
Ingredients Association (CFAA), which stipulates the following in its Articles of Association: ‘Article 3: The 
Association adheres to the overall leadership of the Communist Party of China, and, in accordance with the 
provisions of the Constitution of the Communist Party of China, establishes an organization of the Communist 
Party of China, develops Party activities, and provides necessary conditions for the activities of the Party 
organization. The registration and management authority of the Association is the Ministry of Civil Affairs of the 
People’s Republic of China, and the leading authority for Party building is the Party Committee of the State-owned 
Assets Supervision and Administration Commission of the State Council. The Association accepts the business 
guidance, supervision and management of the registration and management authority, the party building leading 
authority, and of the relevant industry management departments. […] Article 22: The election and removal of 
directors: (1) The first directors shall be jointly nominated by the association members upon establishment, and 
shall be elected by the members’ representative assembly after being approved by the Party building leadership.’ The 
investigation revealed that among the known aspartame producers in the PRC, Sinosweet has the role of the 
executive director and Changmao Biochemical Engineering is a director member. Furthermore, Deputy General 
Manager of Niutang Food Additives is at the same time chairman of the labour union and a Chinese People’s 
Political Consultative Conference member.

(96) Both public and privately owned enterprises in the aspartame sector are subject to policy supervision and guidance. 
Producers of the product under review explicitly emphasise Party building activities on their websites, have Party 
members in the company management and underline their affiliation to the CCP. The investigation revealed party 
building activities in Niutang Group, which is an SOE.

(97) Furthermore, policies discriminating in favour of domestic producers or otherwise influencing the market in the 
sense of Article 2(6a)(b), third indent of the basic Regulation are in place in the aspartame sector.

(98) The aspartame industry is covered by a number of plans, directives and other documents focused on food additives, 
which are issued at national, regional and municipal level such as the 13th FYP on Food Technological Innovation and 
the 13th FYP on Petrochemical and Chemical industry (aspartame would fall in the category of fine chemicals). Also, 
at the regional level, there are instruments allowing the state to intervene in the aspartame industry. For example 

(18) Commission staff working document SWD(2017) 483 final/2, 20. 12. 2017, available at: https://trade.ec.europa.eu/doclib/docs/ 
2017/december/tradoc_156474.pdf

(19) https://www.lpfoods.com/
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Jiangsu province, where two known aspartame producers are located: Jiangsu Vitasweet and the related company 
Changzhou Guanghui, has established a fund for the structural adjustment of the chemical sector, with the purpose 
of supporting enterprise upgrading, relocation and transformation, among others. Chemical synthetic sweeteners are 
further listed in the 2019 version of the Guiding Catalogue for industry structural adjustment (20) and are therefore 
subject to the respective government policies in place.

(99) As can be seen from the above examples, the GOC guides the development of the aspartame sector in accordance 
with a broad range of policy tools and directives and controls virtually every aspect in the development and 
functioning of the sector. Thus, the aspartame industry benefits from governmental guidance and intervention 
concerning the main raw materials, namely cyclohexylamine and sulphamic acid.

(100) In addition to the above, the aspartame producers are also beneficiaries of state subsidies, which clearly indicates the 
interest of the state in this sector. During the investigation, the Commission established that aspartame producers 
benefited from direct state subsidies, including Changmao Biochemical Engineering (21). In addition, Vitasweet 
Jiangsu’s website indicated that the since 2010 company is recognised as Jiangsu Province’s technological centre for 
functional food and ingredients, which was one of the goals of the Jiangsu Province Implementation Plan for the 
development of Biotechnology and new medicine industries 2009-2012 (22), pointing to the fact that it is eligible to 
receive governmental financial support. Furthermore, Changzhou Guanghui Biotechnology, being located in the 
Changzhou National Chemical Park, is eligible for governmental support, as all companies located in this park are 
subject to the Notice on Standardized Management of Chemical Industry Concentration Areas, in order to 
Strengthen the Province’s Chemical Industry Parks.

(101) In sum, the GOC has measures in place to induce operators to comply with the public policy objectives of 
supporting encouraged industries, including the production of […] as the main raw materials used in the 
manufacturing of the product under review. Such measures impede market forces from operating freely.

(102) The present investigation has not revealed any evidence that the discriminatory application or inadequate 
enforcement of bankruptcy and property laws according to Article 2(6a)(b), fourth indent of the basic Regulation in 
the aspartame sector referred to above in recital (90) would not affect the manufacturers of the product under 
review.

(103) The aspartame sector is also affected by the distortions of wage costs in the sense of Article 2(6a)(b), fifth indent of 
the basic Regulation, as also referred to above in recital (88). Those distortions affect the sector both directly (when 
producing the product under review or the main inputs), as well as indirectly (when having access to capital or 
inputs from companies subject to the same labour system in the PRC).

(104) Moreover, no evidence was submitted in the present investigation demonstrating that the aspartame sector is not 
affected by the government intervention in the financial system in the sense of Article 2(6a)(b), sixth indent of the 
basic Regulation, as also referred to above in recital (88). Therefore, the substantial government intervention in the 
financial system leads to the market conditions being severely affected at all levels.

(105) Finally, the Commission recalls that in order to produce the product under review, a number of inputs is needed. 
When the producers of the product under review purchase or contract for these inputs, the prices paid (and which 
are recorded as their costs) are exposed to the same systemic distortions mentioned before. For instance, suppliers 
of inputs employ labour that is subject to the distortions; they may borrow money that is subject to the distortions 
on the financial sector/capital allocation; and they are subject to the planning system that applies across all levels of 
government and sectors.

(20) See Section 12 – Light Industry; available at: www.gov.cn/xinwen/2019-11/06/content_5449193.htm (accessed on 19 May 2022).
(21) See company’s 2021 and 2020 annual report: https://media-changmaobio.todayir.com/2021041917080276349723103_tc.pdf and 

https://media-changmaobio.todayir.com/20220421185601518210220602_tc.pdf
(22) The Plan provides the following in annex 3 page 21: ‘[…] strive to build 100 innovative service support platforms by 2012 to fully 

support the rapid development of our province’s biotechnology and new pharmaceutical industries.’ And further, among the 100 
platforms listed: ‘87. Jiangsu Functional Food Ingredients Research and Development Centre (to be built)’.
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(106) As a consequence, not only the domestic sales prices of the product under review are not appropriate for use within 
the meaning of Article 2(6a)(a) of the basic Regulation, but all the input costs (including raw materials, energy, land, 
financing, labour, etc.) are also affected because their price formation is affected by substantial government 
intervention, as described in Parts A and B of the Report. Indeed, the government interventions described in 
relation to the allocation of capital, land, labour, energy and raw materials are present throughout the PRC. This 
means, for instance, that an input that in itself was produced in the PRC by combining a range of factors of 
production is exposed to significant distortions. The same applies for the input to the input and so forth.

(107) No evidence or argument to the contrary has been adduced by the GOC or the exporting producers in the present 
investigation.

(108) In sum, the evidence available showed that prices or costs of the product under review, including the costs of raw 
materials, energy and labour, are not the result of free market forces because they are affected by substantial 
government intervention within the meaning of Article 2(6a)(b) of the basic Regulation as shown by the actual or 
potential impact of one or more of the relevant elements listed therein. On that basis, and in the absence of any 
cooperation from the GOC, the Commission concluded that it is not appropriate to use domestic prices and costs 
to establish normal value in this case. Consequently, the Commission proceeded to construct the normal value 
exclusively on the basis of costs of production and sale reflecting undistorted prices or benchmarks, that is, in this 
case, on the basis of corresponding costs of production and sale in an appropriate representative country, in 
accordance with Article 2(6a)(a) of the basic Regulation, as discussed in the following section.

3.3.2. Representative country

3.3.2.1. General remarks

(109) The choice of the representative country was based on the following criteria pursuant to Article 2(6a) of the basic 
Regulation:

— A level of economic development similar to the PRC. For this purpose, the Commission used countries with a 
gross national income per capita similar to the PRC on the basis of the database of the World Bank (23).

— Production of the product under review in that country (24).

— Availability of relevant public data in the representative country.

— Where there is more than one possible representative country, preference should be given, where appropriate, to 
the country with an adequate level of social and environmental protection.

(110) As explained in recitals (82) and (83), the Commission issued two notes for the file on the sources for the 
determination of the normal value: the First Note on 4 March 2022 and the Second Note on the factors of 
production on 28 April 2022. These notes described the facts and evidence underlying the relevant criteria, and 
addressed the comments received by the parties on these elements and on the relevant sources. In the Second Note, 
the Commission informed interested parties of its intention to consider Malaysia as an appropriate representative 
country in the present case if the existence of significant distortions pursuant to Article 2(6a) of the basic 
Regulation would be confirmed.

3.3.2.2. A level of economic development similar to the PRC

(111) In the First Note on factors of production, the Commission explained that the product under review did not appear 
to be produced in any of the countries with a level of economic development similar to the PRC in accordance with 
the criteria mentioned in recital (109). It was only produced in the PRC, Japan and the Union.

(23) World Bank Open Data – Upper Middle Income, https://data.worldbank.org/income-level/upper-middle-income
(24) If there is no production of the product under review in any country with a similar level of development, production of a product in 

the same general category and/or sector of the product under review may be considered.

EN Official Journal of the European Union 24.10.2022 L 274/39  

https://data.worldbank.org/income-level/upper-middle-income


(112) As a result, the Commission considered whether there was production of a product in the same general category 
and/or sector as the product under review in country with a level of economic development similar to the PRC. The 
Commission consequently indicated that it would consider production of sweeteners, flavourings and food additives, 
which were products in the same general category as aspartame, to establish an appropriate representative country 
for the application of Article 2(6a) of the basic Regulation.

(113) In the First Note on factors of production, the Commission identified Argentina, Malaysia and Thailand as countries 
with a similar level of economic development as the PRC according to the World Bank, i.e. they are all classified by 
the World Bank as ‘upper-middle income’ countries on a gross national income basis where production of products 
in the same general category was known to take place.

3.3.2.3. Availability of relevant public data in the representative country

(114) In the First Note the Commission identified one company in Argentina, one company in Malaysia and four 
companies in Thailand for which financial information for products in the same general category as the product 
under review was readily available in the Dun and Bradstreet database (25) or via the company website.

(115) With regard to Argentina, the Commission found readily available financial information for one producer of 
products in the same general category as the product under review, Laboratorios Argentinos Farmesa, of products 
in the same general category as aspartame, in the Dun and Bradstreet database for 2020 but did not find published 
financial statements.

(116) With regard to Malaysia, the Commission found readily available published financial statements for one producer of 
products in the same general category as the product under review, Ajinomoto Malaysia, for the financial years 
ending on 31 March 2018, 2019, 2020 and 2021 (26) as well as readily available financial data for that company in 
the Dun and Bradstreet database.

(117) With regard to Thailand, the Commission found readily available financial data for three producers of products in the 
same general category, as the product under review, in the Dun and Bradstreet database for one of them the financial 
year ended on 31 December 2020 and for the other two the financial year ended on 31 March 2021. Furthermore, 
the Commission also found readily available data for financial year ending on 31 March 2021 for Ajinomoto 
Company (Thailand) Ltd. However, the financial information of Ajinomoto Company (Thailand) Ltd was 
incorporated in the annual report of the Ajinomoto Group without any separate declaration for the Ajinomoto 
Company (Thailand). The data for the other three Thai companies could not be used as their data either did not 
cover much of the RIP and or did not make its full audited accounts available on their websites.

(118) The Commission also analysed the imports of the main factors of production into Argentina, Malaysia and Thailand. 
It was noted that a significant portion of the imports of the main factors of production such as L – aspartic acid and 
L – phenylalanine into Argentina, Malaysia and Thailand originated from the PRC. This pointed to potential 
distortions in the import prices from other third countries, as they are affected by the Chinese imports. This was 
also the case for other possible representative countries such as Brazil, Colombia, the Philippines, Russia, Turkey, 
Serbia and South Africa for which the Commission was not able to find producers of similar products with publicly 
available financial information. Mexico and Peru reported reasonable volume of imports of these factors of 
production from countries other than the PRC. However, Mexico and Peru did no report imports of the second 
most significant factor of production (acetic anhydride). Furthermore, the Commission was not able to find 
producers of similar products with publicly available financial information.

(119) Therefore, while the high volume of imports from the PRC for the factors of production mentioned above could 
have a distorting effect on the price of the imports from other countries, considering that the current investigation 
is an expiry review pursuant to Article 11(2) on the basic Regulation which does not require a precise dumping 
margin calculation, but rather to establish the likelihood of continuation or recurrence of dumping, the 
Commission considered that in this case it could exceptionally use the import price from countries other than the 
PRC following the methodology stated in recital (136), despite the high volume of imports from the PRC.

(25) https://globalfinancials.com/index-admin.html
(26) https://www.ajinomoto.com.my/investors/annual-reports
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(120) Changmao opposed the selection of either Ajinomoto Thailand or Ajinomoto Malaysia. It argued that (1) both 
entities focus on the production of other products and not sweeteners, especially not aspartame, (2) the profit 
margin of Ajinomoto Thailand exceeded the reasonable profit margin achieved by a sweetener producer, (3) as 
Ajinomoto Japan had a monopolistic position in the market in Japan, it was likely that Ajinomoto Thailand and 
Ajinomoto Malaysia also enjoyed very strong positions in their markets. Furthermore, Changmao argued that since 
Ajinomoto’s exports of aspartame from Japan to the Union increased since the imposition of the antidumping 
duties on the PRC, Ajinomoto Group had a vested interest in maintaining the antidumping duties in force. As a 
result, it was argued that in order to ensure the conduct of an objective investigation, it was not appropriate to 
select any Ajinomoto related companies in Thailand or Malaysia for the purposes of determining the normal value.

(121) The Commission noted that Changmao did not propose any alternative producers in Malaysia and Thailand. As 
regard the first claim, it is recalled that aspartame is only produced in the PRC, Japan and EU. While Ajinomoto 
Malaysia manufactures several types of products, it also manufactures sweeteners. Aspartame is a type of sweetener.

(122) With regard to the claim concerning the fact that the level of profit of Ajinomoto Thailand was too high, as 
highlighted in the Note of 4 March 2022, the annual report publicly available presented the financial data on a 
consolidated bases, not only for the entity in Thailand that manufactures sweeteners. Furthermore, the Commission 
noted that Changmao did not give any indication regarding a ‘reasonable’ profit margin achieved by a sweetener 
producer.

(123) Concerning the claim on the monopolistic position of Ajinomoto affiliates in Thailand and Malaysia, the 
Commission noted that Changmao did not submit any evidence in this regard. Therefore, this claim was rejected.

(124) Finally, the claim that it was not appropriate to select any Ajinomoto related company in Thailand or Malaysia for 
the purposes of determining the normal value due to the fact that Ajinomoto arguably had an interest to maintain 
the anti-dumping measures in force in EU was not substantiated and, in any event, the Commission was relying on 
readily available audited financial information. Therefore, the claim was rejected.

(125) In view of the above, the Commission considered that the financial information available for the Malaysian company 
Ajinomoto Malaysia was the most appropriate source to establish the SG&A and profits for the construction of the 
normal value. Audited financial statements overlapping the review period by 9 months were readily available for 
Ajinomoto Malaysia and allowed a reliable calculation of the SGA and profit margin for the construction of the 
normal value. Furthermore, Ajinomoto Malaysia is a large company and has significant production of products in 
the same general category as the product under review. On the other hand, as explained above, the information for 
Ajinomoto Company (Thailand) was consolidated at group level without any separate declaration of the financial 
data for Ajinomoto Thailand.

(126) Therefore, the Commission concluded that the financial data of Ajinomoto Malaysia, which included flavourings and 
food additives, was appropriate for the purpose of this review.

(127) In the light of the above considerations, the Commission informed the interested parties with the Second Note that it 
intended to use Malaysia as an appropriate representative country and the company Ajinomoto (Malaysia) Berhad, in 
accordance with Article 2(6a)(a), first ident of the basic Regulation, in order to source undistorted prices or 
benchmarks for the calculation of normal value.

(128) Interested parties were invited to comment on the appropriateness of Malaysia as a representative country and of 
Ajinomoto (Malaysia) Berhad as producer in the representative country. No further comments were received.

3.3.2.4. Level of social and environmental protection

(129) Having established that Malaysia was the only available appropriate representative country, based on all of the above 
elements, there was no need to carry out an assessment of the level of social and environmental protection in 
accordance with the last sentence of Article 2(6a)(a) first indent of the basic Regulation.
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3.3.2.5. Conclusion

(130) In view of the above analysis, Malaysia met the criteria laid down in Article 2(6a)(a), first indent of the basic 
Regulation in order to be considered as an appropriate representative country.

3.3.3. Sources used to establish undistorted costs

(131) In the First Note, the Commission listed the factors of production such as materials, energy and labour used in the 
production of the product under review by the exporting producers and invited the interested parties to comment 
and propose publicly available information on undistorted values for each of the factors of production mentioned 
in that note.

(132) Subsequently, in the Second Note, the Commission stated that, in order to construct the normal value in accordance 
with Article 2(6a)(a) of the basic Regulation, it would use GTA to establish the undistorted cost of most of the factors 
of production, notably the raw materials. In addition, the Commission stated that it would use the Institute of Labour 
Market Information and Analysis (ILMIA) (27) for establishing undistorted costs of labour, electricity price 
information published by the electricity company Tenaga Nasional Berhad (TNB) in its website (28) for electricity 
costs.

3.3.3.1. Undistorted costs and benchmarks

3.3.3.1.1. Factors of production

(133) Considering all the information based on the request and subsequent information submitted by the applicant and 
collected during the verification visit, the following factors of production and their sources have been identified in 
order to determine the normal value in accordance with Article 2(6a)(a) of the basic Regulation:

Table 1

Factors of production of aspartame 

Factor of Production Commodity Code in 
Malaysia

Undistorted value 
(CNY) Unit of measurement

Raw materials

Acetic anhydride 29152400 9,73 kg

L-aspartic acid 29224900 16,56 kg

L-phenylalanine 29224900 16,56 kg

Formic acid 29151100 5,51 kg

Methanol 29051100 2,00 kg

Sodium hydroxide/Caustic Soda (Salts of 
formic acid)

29151200 6,95 kg

Sodium carbonate (disodium carbonate) 28362000 1,62 kg

Labour

Direct and indirect labour in the 
manufacturing sector

[N/A] 53,6 Per hour

Energy

Electricity [N/A] 0,54 kWh

(27) https://www.ilmia.gov.my/index.php/my/labour-cost
(28) https://www.tnb.com.my/commercial-industrial/pricing-tariffs1

https://www.tnb.com.my/assets/files/Tariff_Rate_Final_01.Jan.2014.pdf
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(134) The Commission also included a value for manufacturing overhead costs in order to cover costs not included in the 
factors of production referred to above. The methodology to establish this amount is duly explained in recital (141).

Raw materials

(135) The cost structure of aspartame is mainly determined by the costs of the raw materials, i.e. various chemicals, as well 
as energy.

(136) In order to establish the undistorted price of raw materials as delivered at the gate of a representative country 
producer, the Commission used as a basis the weighted average import price to the representative country as 
reported in the GTA to which import duties were added. An import price in the representative country was 
determined as a weighted average of unit prices of imports from all third countries excluding the PRC and countries 
which are not members of the WTO, listed in Annex 1 of Regulation (EU) 2015/755 of the European Parliament and 
the Council (29). The Commission decided to exclude imports from the PRC into the representative country as it 
concluded in recital (108) that it is not appropriate to use domestic prices and costs in the PRC due to the existence 
of significant distortions in accordance with Article 2(6a)(b) of the basic Regulation. Given that there is no evidence 
showing that the same distortions do not equally affect products intended for export, the Commission considered 
that the same distortions affected export prices. After excluding the PRC as well as non-WTO Members, as 
explained in recital (119), the Commission considered that the imports from other third countries remained 
sufficiently representative.

(137) Normally, domestic transport prices should also be added to these import prices. However, considering the finding 
in recital (77) as well as the nature of this expiry review investigation, which is focused on finding whether dumping 
continued during the review investigation period or could reoccur, rather than finding its exact magnitude, the 
Commission decided that adjustments for domestic transport were unnecessary. Such adjustments would only 
result in increasing the normal value and hence the dumping margin.

Labour

(138) The Commission used the statistics published by the Institute of Labour Market Information and Analysis 
(ILMIA) (30) in Malaysia to determine the wages in Malaysia by using the information for average labour cost per 
employee in the manufacturing sector for the investigation period.

Electricity

(139) Prices for electricity for companies (industrial users) in Malaysia are published by the electricity company Tenaga 
Nasional Berhad (TNB) on its website (31). The most recent rates were published on 1 January 2014 and were still 
applicable in the RIP. In order to establish the electricity cost per kWh, the Commission used the rate of tariff E1 
applicable to medium voltage general industrial tariff, which was considered to be appropriate for the aspartame 
industry.

3.3.3.1.2. Manufacturing overhead costs, SG&A, profits and depreciation

(140) According to Article 2(6a)(a) of the basic Regulation, ‘the constructed normal value shall include an undistorted and 
reasonable amount for administrative, selling and general costs and for profits’. In addition, a value for manufacturing 
overhead costs needs to be established to cover costs not included in the factors of production referred to above.

(29) Regulation (EU) 2015/755 of the European Parliament and of the Council of 29 April 2015 on common rules for imports from 
certain third countries (OJ L 123, 19.5.2015, p. 33).

(30) https://www.ilmia.gov.my/index.php/my/labour-cost
(31) https://www.tnb.com.my/commercial-industrial/pricing-tariffs1

https://www.tnb.com.my/assets/files/Tariff_Rate_Final_01.Jan.2014.pdf
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(141) In order to establish an undistorted value of the manufacturing overheads and given the absence of cooperation 
from the Chinese producers, the Commission used facts available in accordance with Article 18 of the basic 
Regulation. Therefore, based on the data provided by the sole Union producer in the questionnaire, the Commission 
established the ratio of manufacturing overheads to the total manufacturing costs. This percentage was then applied 
to the undistorted value of the cost of manufacturing to obtain the undistorted value of manufacturing overheads.

(142) For establishing an undistorted and reasonable amount for SG&A and profit, the Commission relied on the financial 
year data ending on 31 March 2021 for Ajinomoto Malaysia. The Commission made this data available to interested 
parties in the Second Note.

3.3.3.2. Calculation of the normal value

(143) On the basis of the above, the Commission constructed the normal value on an ex-works basis in accordance with 
Article 2(6a)(a) of the basic Regulation.

(144) First, the Commission established the undistorted manufacturing costs. In the absence of sufficient cooperation by 
the exporting producers, the Commission relied on the information provided by the applicant in the questionnaire 
reply on the usage of each factor for the production of aspartame. These consumption ratios provided by the 
applicant were verified during the verification. The Commission multiplied the consumption ratios by the 
undistorted costs per unit observed in the representative country Malaysia.

(145) The Commission had also received certain information concerning the factors of production from the one 
cooperating Chinese exporting producer. However, as recalled at recitals (75) and (77), given the significant level of 
non-cooperation in this case, this producer was not representative for the companies that exported to the Union 
market during the review investigation period, and thus its data (i.e. consumption factors) was not considered 
appropriate to use in the normal value calculation. If cooperation is extremely limited, the Commission cannot 
assure itself that the data of cooperating exporting producers are an accurate reflection of the actual dumping being 
practised country-wide.

(146) Once the undistorted manufacturing costs were established, the Commission added the manufacturing overheads, 
SG&A and profit. Manufacturing overheads were determined based on data provided by the applicant in the review 
request. SG&A and profit were determined based on the financial statements of Ajinomoto Malaysia) for the year 
ended March 2021 as reported in the company’s audited accounts (32). The Commission added the following items 
to the undistorted costs of manufacturing:

— Manufacturing overheads, which accounted in total [3 % – 7 %] of the direct costs of manufacturing,

— SG&A, which accounted for 34,7 % of the Costs of Goods Sold (‘COGS’) of Ajinomoto Malaysia, and

— Profits, which amounted to 19,8 % of the COGS as achieved by Ajinomoto Malaysia, were applied to the total 
undistorted costs of manufacturing.

(147) On that basis, the Commission constructed an average unit normal value on an ex-works basis in accordance with 
Article 2(6a)(a) of the basic Regulation.

(148) In their comments following final disclosure, Changmao claimed that Ajinomoto Malaysia was not comparable to 
Changmao and other producers from the PRC and its SG&A was much higher than the SG&A of the sweetener 
producers, as Ajinomoto Malaysia: (1) was active in the production of ingredients, such as monosodium glutamate, 
(2) did not produce mainly sweeteners, (3) also operated retails business with high SG&A, as well as (4) offered 
after-sale services to their customers and promotional activities. Changmao claimed that the Commission should 
examine the details of the SG&A incurred by Ajinomoto Malaysia and make all necessary adjustments on account 
of these differences in order to ensure a fair comparison between the normal value and the export prices of 
Changmao and other Chinese producers.

(32) www.ajinomoto.com.my
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(149) In this respect, the Commission noted that Article 2(6a) of the basic Regulation requires that in cases of distortions 
the normal value must be constructed exclusively on the basis of costs of production and sale reflecting undistorted 
prices or benchmarks. For this purpose, it provides that costs in an appropriate representative country with a similar 
level of economic development as the exporting country are used, provided the relevant data is readily available. In 
the present case, Malaysia was found to be an appropriate representative country and financial information to be 
readily available for Ajinomoto Malaysia. Changmao has not submitted any evidence concerning the after sales 
services and promotional activities. Also Changmao did not indicate what was the magnitude of these expenses that 
the Commission should use to adjust the total SG&A of Ajinomoto Malaysia. The annual report of Ajinomoto 
Malaysia ending on 31 March 2021 does not include a detailed breakdown of the SG&A information which would 
allow the Commission to assess whether these allegations were accurate. Therefore, the claim was rejected.

(150) Changmao also claimed that the profit margin of Ajinomoto Malaysia of 19,85 % was too high for a small and 
medium size sweetener producer such as the Chinese producers. Changmao stated that in the original investigation, 
the Commission used a target profit between 5 % and 10 %.

(151) The Commission noted that the target profit and the profit in the representative country refer to different concepts 
and to different countries. In particular, the target profit to which Changmao refers is the profit achieved by the 
Union industry for domestic sales in the Union under normal conditions of competition and it is used to calculate 
the injury margin. The profit in the representative country is used in the calculation of normal value by reference to 
the appropriate representative country pursuant to Article 2(6a)(a) of the basic Regulation. This profit must reflect 
the profit achieved by a company producing the product under investigation or a similar product, in a 
representative country. Therefore, the claim was rejected.

(152) In their comments following final disclosure, Changmao disagreed with the Commission’s position stated in recital 
(145) to use the consumption factors of the Union industry for the normal value determination. Changmao argued 
that the fact that it exported low volumes of aspartame to the Union during the review investigation period was not 
in itself sufficient to consider Changmao’s consumption factors unreliable.

(153) The Commission disagreed with this claim. As explained in recital (145) if cooperation is extremely limited, the 
Commission cannot assure itself that the data of cooperating exporting producers are an accurate reflection of the 
actual dumping being practised country-wide. Moreover, Changmao did not show why using the consumption 
factors of the Union industry for the normal value determination would be inappropriate in this case. Changmao 
did not show either that no dumping would have existed, had the Commission used a more suitable alternative 
approach. Finally, as explained in recital (160), using the reported consumption data of Changmao would in any 
event not have affected the outcome of the investigation. Therefore, the claim was rejected.

3.4. Export price

(154) In the absence of cooperation by Chinese producers accounting for representative volumes, the export price was 
determined based on CIF Comext database (Eurostat) adjusted to ex-works level. Thus, the CIF price was reduced by 
the (sea) freight, insurance cost and domestic transport cost cited in the request for review.

3.5. Comparison

(155) The Commission compared the constructed normal value in accordance with Article 2(6a)(a) of the basic Regulation 
with the export price as established above.

3.6. Dumping margin

(156) On this basis, the weighted average dumping margin expressed as a percentage of the CIF Union frontier price, duty 
unpaid, was 27 %. It was therefore concluded that dumping continued during the review investigation period.

EN Official Journal of the European Union 24.10.2022 L 274/45  



(157) In their comments following final disclosure, Changmao claimed that Article 18 of the basic Regulation was applied 
to it due to the fact that its exports to the Union represent less than 3 % of the total imports of aspartame from the 
PRC. Changmao stated that the small volume it exported to the Union during the review investigation period did 
not constitute a legal basis for the Commission to conclude that the factors of production submitted by Changmao 
were not representative, and that Article 18 of the basic Regulation was applied thereto. Changmao claimed that 
pursuant to Article 2(3) and 2(6a)(a) of the basic Regulation, the small quantity of exports is not a justification for 
not calculating its normal value on the basis of its cost of production. Changmao also claimed that there was no 
representativeness test provided by the basic Regulation for constructed normal value and therefore the 
Commission should use its factors of production. Changmao also stated that the Commission made a mistake for 
the factors of production as Changmao used both electricity and steam while HSWT used only electricity, which 
was more expensive than steam. Furthermore, Changmao claimed that the Commission violated the rules of 
individual treatment according to the second paragraph of Article 9(5) of the basic Regulation. In particular, 
Changmao stated that as the Commission made an individual dumping margin determination and set an individual 
duty rate for Changmao in the original investigation, while the original duties could be maintained after the current 
expiry review investigation, the Commission could not deny such individual determination method without any 
legal basis.

(158) As stated in recital (75), the Commission applied Article 18 of the basic Regulation concerning the findings with 
regard to the PRC and not Changmao. Indeed, in the context of an expiry review, the Commission aims to 
determine continuation or recurrence of dumping with respect to the country as a whole. The information provided 
by one exporting producer having very limited export volumes to the Union is not representative of the conduct of 
the total imports from the PRC when these have continued to a significant extent. Furthermore, as explained in 
recital (77), as the exports of Changmao were found not to be representative of the total imports from the PRC, the 
individual dumping margin of Changmao would not have been relevant to determine whether dumping had 
continued country-wide during the review investigation period.

(159) The Commission did not disregard the factors of production submitted by Changmao. However, for the calculation 
of the normal value for the countrywide dumping margin calculation, the Commission used the consumption 
factors of the sole Union producer (the Union industry did not use steam) as facts available under Article 18 of the 
basic Regulation, since the Commission did not obtain such information due to the lack of cooperation of the 
Chinese exporting producers. Indeed, Changmao exports to the Union were not considered representative for the 
PRC as a whole since it accounted for less than 3 % of imports from the PRC.

(160) In any event, the Commission noted that even had it relied on the factors of production and consumption ratios 
submitted by Changmao, the dumping margin calculation would still have yielded a margin of more than 20 %. For 
the sake of completeness, it is noted that the two factors of production reported by Changmao, i.e. steam and 
consumables, were not assessed, as they were not included in calculation of the normal value for the country wide 
dumping margin referred to in recital (156). Had the Commission included these two factors of production, the 
dumping margin would have been even higher. There was thus clear evidence of continued dumping in the present 
investigation, regardless of the methodology used.

(161) Finally, Article 9(5) of the basic Regulation refers to the imposition of the individual duties. The current investigation 
is an expiry review pursuant to Article 11(2) of the basic Regulation, during which the Commission can only 
conclude whether the measures in force should be continued or terminated. Therefore, the second paragraph of 
Article 9(5) of the basic Regulation does not apply in the current investigation. Therefore, those claims were rejected.

4. LIKELIHOOD OF CONTINUATION OR RECURRENCE OF DUMPING

(162) Further to the finding of the existence of dumping during the review investigation period as stated in recital (156), 
the Commission investigated, in accordance with Article 11(2) of the basic Regulation, the likelihood of 
continuation of dumping, should the measures be repealed.
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(163) As a consequence of the non-cooperation of exporting producers/producers in the PRC accounting for a 
representative volume of imports, the Commission based its assessment on the facts available in accordance with 
Article 18 of the basic Regulation, namely on information provided in the request for review, readily available 
information, and GTA. The following elements were analysed: the production capacity and spare capacity in the 
PRC and the attractiveness of the Union market and export prices to third countries.

4.1. Production capacity and spare capacity in the PRC

(164) The Commission analysed the situation relating to production capacity and spare capacity on the basis of the 
information in the request for review.

(165) In the request for review, the applicant indicated that existing capacity in the PRC amounted to approximately 
30 000 to 35 000 tonnes. No other information was publicly available in this regard. As none of the parties 
submitted any comments nor did they provide any additional information concerning the existing total capacity in 
the PRC, the Commission concluded that the current Chinese production capacity was likely to be in the range of 
30 000 to 35 000 tonnes.

(166) The domestic demand of aspartame in the PRC is estimated by the applicant to be approximately 10 000 tonnes. The 
total exports of the PRC amounted to about 16 000 tonnes in the review investigation period. Therefore, the spare 
capacity of the PRC is approximately 4 000 to 9 000 tonnes, which covers almost the entire Union consumption 
and it can be even double the Union consumption stated in Table 2.

(167) Therefore, the Commission found that there was substantial spare production capacity in the PRC to increase sales to 
the Union market in the event that the anti-dumping measures were allowed to expire.

(168) In their comments following final disclosure, Changmao claimed that the applicant overestimated the production 
capacity of aspartame in the PRC. In particular, Changmao claimed that its production capacity was lower than the 
3 000 tonnes estimated by the applicant. Changmao submitted only in the confidential version a document 
indicating that the Chinese company Shaoxing Yamei Biochemistry Co. Ltd was not a producer of aspartame 
anymore. Furthermore, Changmao stated that other Chinese producers of aspartame had decreased their 
production capacity due to the new environment protection policy of the PRC. Changmao thus claimed that 
considering the domestic demand for aspartame in the PRC and the exports of aspartame to third countries, no 
spare production capacity for aspartame was available in the PRC which would be used to increase aspartame 
exports to the Union if the antidumping measures were removed.

(169) The Commission notes that Changmao did not provide any evidence concerning decreases in capacity due to 
environment protection policies. Absent any evidence, the Commission dismissed this assertion. Furthermore, even 
after taking into account the decrease in production capacity of Changmao and Shaoxing Yamei Biochemistry Co. 
Ltd, there would still be spare capacity of more than 2 000 tonnes (33), which would cover a significant share of the 
total consumption of aspartame in the Union.

4.2. Attractiveness of the Union market and export prices to third countries

(170) The attractiveness of the Union market for Chinese exports was apparent given their continuing presence even with 
anti-dumping measures – reaching [7 % – 10 %] of the Union market share during the RIP as mentioned in Table 3.

(171) The high production capacity in the PRC provides a powerful incentive to export in this naturally export-oriented 
sector as Chinese producers have only two competitors outside the PRC: Ajinomoto in Japan and the applicant. If 
anti-dumping duties were left to expire, the Chinese producers would have an opportunity to increase their sales 
and market share in the Union.

(33) Based on total Chinese capacity of [30 000 – 35 000] tonnes, as calculated based on the request for review, adjusted for the alleged 
reduction presented by Changmao of [3 000 – 6 000] tonnes.
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(172) Furthermore, the Commission examined whether it is likely that Chinese exporting producers would increase even 
more their export sales to the Union at dumped prices should measures be allowed to lapse. Therefore, the 
Commission examined the price levels of the Chinese exporting producers to other third country markets and 
compared to the prices of the Union industry.

(173) In the absence of cooperation covering representative volumes from the PRC, the Commission used GTA. It was 
found that the average sales price of the Union industry ([12 051– 18 377] EUR/tonne) was higher than the average 
export price from the PRC to third countries during the review investigation period (9 939 EUR/tonne). Therefore, 
there would be an economic incentive for the Chinese exporting producers to shift exports from third countries to 
the Union, should the measures lapse, as the Union market is attractive. In such case the Chinese producers would 
be able to export to the Union at prices higher than those to other third country markets but still below the Union 
industry’s prices.

4.3. Conclusion

(174) Based on the above-mentioned spare capacity in the PRC, the attractiveness of the Union market for the Chinese 
exporting producers as evidenced by the third country export prices, the Commission concluded that there is a 
strong likelihood that the expiry of the anti-dumping measures would result in an increase of dumped exports.

(175) In view of its findings on the continuation of dumping during the RIP and on the likely development of exports 
should the measures lapse as explained in recital (174), the Commission concluded that there is a strong likelihood 
that the expiry of the anti-dumping measures on imports from the PRC would result in the continuation of dumping.

5. INJURY

5.1. Definition of the Union industry and Union production

(176) The like product was manufactured by one producer in the Union during the period considered (Hyet Sweet SAS 
in 2018 and HSWT as of 2019 onwards as explained in recital (37)). It constitutes the ‘Union industry’ within the 
meaning of Article 4(1) of the basic Regulation.

(177) The total Union production during the review investigation period was established in the range of [1 963- 2 909] 
tonnes.

5.2. Union consumption

(178) Aspartame is produced only in the Union, the PRC and Japan. The Commission established the Union consumption 
on the basis of the sales of the Union industry on the Union market and imports from the PRC and Japan, based on 
Eurostat.

(179) Union consumption developed as follows:

Table 2

Union consumption (tonnes) 

2018 2019 2020
Review 

Investigation 
period

Total Union consumption [1 539 – 2 141] [4 355 – 6 058] [3 826 – 5 322] [3 957 – 5 504]

Index (FY2018 = 100) 100 283 249 257

Source: Eurostat and Questionnaire reply of the Union producer
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(180) Union consumption of aspartame fluctuated during the period considered. It first increased by 183 % from 2018 to 
2019, then decreased by 12 % between 2019 and 2020 and then slightly increased again by 3 % in the review 
investigation period as compared to 2020. Overall, the Union consumption increased by 157 % during the period 
considered.

(181) The variability of Union consumption reflected the increase in imports from the PRC and Japan in 2019 and then 
mainly from Japan in 2020 and the RIP as stated in Tables 3 and 6.

(182) In their comments following final disclosure, Changmao asked the Commission to explain why there was a 
significant difference for the consumption for 2018 between the request for the review and the Table 2.

(183) The Commission noted that the difference is due to the volume of imports from Japan for 2018. The request for 
review used the volume of imports from Japan from the 14(6) database, while the Commission based its assessment 
on Eurostat because it includes more detailed information (such as imports under the inward processing system). 
Nevertheless, even on the basis of 14(6) database, the findings of the investigation would not have changed because 
the trends for consumption and market shares remain materially the same.

5.3. Imports from the country concerned

5.3.1. Volume and market share of the imports from the country concerned

(184) The Commission established the volume of imports on the basis of Eurostat. The market share of the imports was 
established on the basis of Eurostat and data provided by the Union industry.

(185) Imports into the Union from the country concerned developed as follows:

Table 3

Import volume (tonnes) and market share 

2018 2019 2020
Review 

Investigation 
period

Volume of imports from the country 
concerned [489 – 681] [1 017 – 1 415] [426 – 593] [311 – 433]

Index (FY2018 = 100) 100 266 128 85

Market share [28 % - 39 %] [20 % – 28 %] [10 % – 14 %] [7 % – 10 %]

Index (FY2018 = 100) 100 73 35 25

Source: Eurostat and Questionnaire reply of the Union producer

(186) The volume of imports from the PRC fluctuated over the period considered. It increased by 166 % between 2018 
and 2019 and then decreased by the end of RIP by 69 % as compared to 2019. Overall, the volume of imports from 
the PRC decreased by 15 % during the period considered.

(187) The market share of the imports from the PRC had a decreasing trend over the period considered and decreased by 
75 % in the review investigation period as compared to 2018. The decrease in market share was due to an increase 
in Union consumption which was not followed at the same proportion by the volume of imports from the PRC.

5.3.2. Inward processing system

(188) Aspartame was imported from the PRC under the normal regime as well as under the inward processing system.
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(189) The imports from the PRC under the normal regime and under the inward processing system developed as follows:

Table 4

Import volume (tonnes) from the PRC under the normal regime and inward processing system 

2018 2019 2020
Review 

Investigation 
period

Volume of imports from the PRC under 
the normal regime [292 – 407] [776 – 1 080] [374 – 521] [249 – 346]

Index (FY2018 = 100) 100 266 128 85

Market share [17 % – 23 %] [16 % – 22 %] [9 % – 12 %] [6 % – 8 %]

Index (FY2018 = 100) 100 94 52 33

Volume of imports from the PRC under 
the inward processing regime [197 – 274] [241 – 335] [52 – 72] [63 – 87]

Index (FY2018 = 100) 100 122 26 32

Market share [11 % – 16 %] [5 % – 7 %] [0 % – 2 %] [0 % – 3 %]

Index (FY2018 = 100) 100 43 11 12

Source: Eurostat and Questionnaire reply of the Union producer

(190) 25 % of total imports from the PRC were imported via the inward processing system in the review investigation 
period. Their volume decreased by 68 % over the period considered.

5.3.3. Prices of the imports from the country concerned and price undercutting

(191) The Commission established the prices of imports on the basis of Eurostat.

(192) The weighted average price of imports into the Union from the country concerned developed as follows:

Table 5

Import prices (EUR/tonne) 

2018 2019 2020
Review 

Investigation 
period

The PRC [8 452 – 
11 758]

[9 104 – 
12 665]

[8 976 – 
12 486] [8 859 – 12 323]

Index (FY2018 = 100) 100 108 106 105

Source: Eurostat (without imports under inward processing)

(193) The average prices of imports from the PRC increased by 5 % during the period considered.
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(194) In view of the non-cooperation of the Chinese exporting producers accounting for a representative volume of 
imports as stated in recital (36), the Commission determined the price undercutting during the review investigation 
period by comparing the weighted average sales price of the sole Union producer charged to unrelated customers in 
the Union market, adjusted to an ex-works level and the weighted average export prices from the 14(6) database, 
including the anti-dumping duty, with appropriate adjustments for the post-importation costs. The price of the 
volumes of aspartame imported under the inward processing system were not taken into account as these volumes 
are not released in free circulation into the Union market.

(195) The result of the comparison was expressed as a percentage of the sole Union producers’ turnover during the review 
investigation period and showed no undercutting.

(196) In their comments following final disclosure, Changmao claimed that HSWT offered significant additional sales 
services to its clients which would be reflected in the sales prices and therefore brought HSWT’s sales to a different 
level of trade than the sales prices of Chinese exporters. Changmao considered that the Chinese and the Union 
industry’s prices should be compared at the same level of trade in the price undercutting calculations.

(197) Changmao’s claim is speculative. As stated in recital (75), Changmao was the only Chinese exporting producer who 
cooperated in the investigation; however, its exports to the Union were not found to be representative for the PRC 
and Article 18 of the basic Regulation was applied. Therefore, the Commission could not assess the level of trade of 
the Chinese exporters. Finally, as stated in recital (195), there was no undercutting during the investigation period 
even without making any level of trade adjustments. Therefore, the claim was rejected.

5.3.4. Imports from third countries other than the PRC

(198) The imports of aspartame from third countries other than the PRC were almost exclusively from Japan.

(199) The imports of aspartame from third countries other than the PRC and Japan represent less than 2 % of total imports 
over the period considered. As aspartame is produced only in the PRC, Japan and in the Union, the Commission 
considered that these imports were wrongly classified as aspartame, or their origin was wrongly declared. For this 
reason, the Commission did not consider these imports further in its injury analysis.

(200) Aspartame was imported from Japan under the normal regime as well as under the inward processing system.

(201) The (aggregated) volume of imports as well as the market share and price trends for imports of aspartame from 
Japan developed as follows:

Table 6

Imports from third countries 

Country 2018 2019 2020
Review 

Investigation 
period

Japan

Total volume of imports 
(tonnes) [312 – 434] [2 478 –  

3 447]
[2 383 –  
3 315]

[2 579 –  
3 587]

Index (FY2018 = 100) 100 795 764 827

Market share (%) [18 – 25] [50 – 69] [55 – 76] [57 – 80]

Volume of imports under 
the inward processing 
system

[0 – 0] [1 049 –  
1 459]

[1 152 –  
1 602]

[1 529 –  
2 127]

Index (FY2018 = 100) - 100 110 146

EN Official Journal of the European Union 24.10.2022 L 274/51  



Market share of Japanese 
imports under inward 
processing system (%)

[0 – 0] [21 – 29] [26 – 37] [34 – 47]

Average price (EUR/tonne) 
without inward processing 
regime

[11 431 –  
15 901]

[11 904 –  
16 560]

[11 987 –  
16 676]

[11 438 –  
15 912]

Index (FY2018 = 100) 100 104 105 100

Source: Eurostat

(202) The total volume of imports from Japan increased by 727 % over the period considered. 60 % of total imports from 
Japan were imported under the inward processing regime in the review investigation period. The imports from Japan 
under the inward processing system were inexistent in 2018 and increased by 46 % in the review investigation 
period as compared to 2019.

(203) The market share of imports from Japan increased during the period considered, reaching [57 % – 80 %] in the 
review investigation period. The market share of the imports from Japan under the inward processing system 
increased as well during the period considered and reached [34 % – 47 %] during the review investigation period.

(204) The average price of the imports from Japan increased by 5 % between 2018 and 2020. In the review investigation 
period, the prices return to similar levels to 2018.

5.4. Economic situation of the Union industry

5.4.1. General remarks

(205) The assessment of the economic situation of the Union industry included an evaluation of all economic indicators 
having a bearing on the state of the Union industry during the period considered.

5.4.2. Production, production capacity and capacity utilisation

(206) The total Union production, production capacity and capacity utilisation developed over the period considered as 
follows:

Table 7

Production, production capacity and capacity utilisation 

2018 2019 2020 Review Investigation 
period

Production volume (tonnes) [1 181 – 1 750] [1 379 – 2 043] [1 971 – 2 921] [1 963- 2 909]

Index (FY2018 = 100) 100 117 167 166

Production capacity (tonnes) [2 656 – 3 936] [2 656 – 3 936] [2 656 – 3 936] [2 656 – 3 936]

Index (FY2018 = 100) 100 100 100 100

Capacity utilisation (%) [37-55] [43-64] [62-91] [61-91]

Index (FY2018 = 100) 100 117 167 166

Source: Questionnaire reply of the Union producer
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(207) Production volume increased by 67 % between 2018 and 2020. In the review investigation period the production 
volume remained at similar levels to the production volume in 2020. The production volume increased following 
the change in the business strategy of the applicant that took over the assets of the previous Union producer of 
aspartame in 2019 as explained in recital (37).

(208) The production capacity of the Union industry was maintained at the same level during the period considered, as the 
applicant took over the production assets of the previous Union producer as explained in recital (37).

(209) The capacity utilisation increased in line with the increase of the annual production volume described in recital 
(207), by 66 %.

5.4.3. Sales volume and market share

(210) The Union industry’s sales volume and market share developed over the period considered as follows:

Table 8

Sales volume and market share 

2018 2019 2020
Review 

Investigation 
period

Sales volume on the Union market 
(tonnes) [699 – 1 035] [814 – 1 206] [962 – 1 425] [1 009 – 1 496]

Index (FY2018 = 100) 100 116 138 144

Market share [40-59] [16-24] [22-33] [22-33]

Index (FY2018 = 100) 100 41 55 56

Source: Questionnaire reply of the Union producer and Eurostat

(211) The sales volume of the Union industry on the Union market had an increasing trend during the whole period 
considered. Overall, the sales volume increased by 44 %.

(212) Despite the increase in the sales volume, the market share of the Union industry decreased by 44 % over the period 
considered, reaching [22 % – 33 %] in the review investigation period.

5.4.4. Growth

(213) As stated above, the sales volume of the Union industry increased by 44 % over the period considered. However, the 
Union consumption increased even more, by 157 % over the period considered and as a result the market share of 
the Union industry decreased by 44 %.

5.4.5. Employment and productivity

(214) Employment and productivity developed over the period considered as follows:

Table 9

Employment and productivity 

2018 2019 2020
Review 

Investigation 
period

Number of employees [76-112] [63-94] [65-96] [68-100]

Index (FY2018 = 100) 100 84 86 89
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Productivity (tonnes/FTE) [13-19] [18-27] [25-37] [24-36]

Index (FY2018 = 100) 100 139 194 186

Source: Questionnaire reply of the Union producer

(215) The number of employees fluctuated during the period considered. It first decreased by 16 % in 2019 as compared 
to 2018 when the applicant took over the assets and certain employees of the former Union producer of aspartame 
as explained in recital (37). The gradual increase in the number of employees from 2019 to the review investigation 
period occurred at the same time as increasing production and sales levels for the Union industry.

(216) Productivity increased by 94 % between 2018 and 2020 reflecting the increase in production volume as explained in 
recital (207) and then decreased by 4 % in the review investigation period as compared to 2020. Overall, the 
productivity increased by 86 %.

5.4.6. Magnitude of the dumping margin and recovery from past dumping

(217) The dumping margin during the review investigation period was significantly above the de minimis level as stated in 
recital (156) and the volume and market share of the imports from the PRC as described in Tables 3 and 4 were still 
significant during the period considered.

(218) However, despite the fact there was still dumping from the PRC, the Union industry managed to recover from past 
dumping practices, notably because of the new business strategy of the sole Union producer and increased domestic 
consumption.

5.4.7. Prices and factors affecting prices

(219) The weighted average unit sales prices of the Union producer to unrelated customers in the Union developed over 
the period considered as follows:

Table 10

Sales prices and cost of production in the Union (EUR/tonne) 

2018 2019 2020 Review Investigation 
period

Average unit sales price in the 
Union [10 699 – 16 316] [11 954 – 18 229] [12 293 – 18 747] [12 051 – 18 377]

Index (FY2018 = 100) 100 112 115 113

Unit cost of production Index 
(FY2018 = 100) 100 81 73 71

Source: Questionnaire reply of the Union producer

(220) The Union industry’s average unit sales price to unrelated customers increased by 13 % over the period considered.

(221) The unit cost of production decreased by 29 % over the period considered. This was due to an increase in efficiency 
concerning the consumption of certain key raw materials and lower prices for electricity and gas.

5.4.8. Labour costs

(222) The average labour costs of the Union producer developed over the period considered as follows:
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Table 11

Average labour costs per employee 

2018 2019 2020 Review Investigation 
period

Average labour costs per 
employee (EUR) [55 774 – 85 056] [61 652 – 94 019] [59 792 – 91 182] [54 112 – 82 521]

Index (FY2018 = 100) 100 111 107 97

Source: Questionnaire reply of the Union producer

(223) The average labour costs per employee increased by 11 % in 2019 as compared to 2018 and then decreased by 12 % 
in the review investigation period as compared to 2019. Overall, the Union average labour costs per employee 
decreased by 3 %.

(224) The fluctuation of the labour cost was due to changes in the mix of employees over the period considered.

5.4.9. Inventories

(225) Stock levels of the Union producers developed over the period considered as follows:

Table 12

Inventories 

2018 2019 2020 Review Investigation 
period

Closing stocks (tonnes) [102 – 155] [126 – 192] [171- 261] [127 – 193]

Index (FY2018 = 100) 100 124 168 124

Closing stocks as a 
percentage of production [7 % - 11 %] [8 % – 12 %] [7 % – 11 %] [5 % – 8 %]

Index (FY2018 = 100) 100 106 101 75

Source: Questionnaire reply of the Union producer

(226) The volume of inventories increased by 68 % from 2018 to 2020 and then decreased by 26 % to the end of the 
review investigation period. Overall, the stocks level increased by 24 %.

(227) Closing stocks as a percentage of production volume increased by 6 % in 2019 as compared to 2018 and then 
decreased by 29 % by the end of the review investigation period as compared to 2019.

5.4.10. Profitability, cash flow, investments, return on investments and ability to raise capital

(228) Profitability, cash flow, investments and return on investments of the Union producer developed over the period 
considered as follows:
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Table 13

Profitability, cash flow, investments and return on investments 

2018 2019 2020 Review Investigation 
period

Profitability of sales in the 
Union to unrelated 
customers (% of sales 
turnover)
Index (FY2018 = 100)

- 100 - 16 110 112

Cash flow (EUR) [- 12 979; - 8 511] [- 3 690; - 2 420] [249 – 380] [443 – 676]

Index (FY2018 = 100) - 100 - 28 103 105

Investments (EUR) [292 – 445] [1 302 – 1 985] [1 476 – 2 250] [1 750 – 2 669]

Index (FY2018 = 100) 100 446 505 599

Return on investments (%) [- 37; - 25] [- 224; - 147] [19 – 28] [6 – 10]

Index (FY2018 = 100) - 100 - 599 176 126

Source: Questionnaire reply of the Union producer

(229) The Commission established the profitability of the Union producer by expressing the pre-tax net profit or loss of 
the sales of the like product to unrelated customers in the Union as a percentage of the turnover of those sales.

(230) The profitability situation of the Union industry improved over the period considered moving from a substantial loss 
in 2018 to a lower loss in 2019 and a profit in the review investigation period. However, the Union industry did not 
manage to achieve the target profit margin specified in the original investigation (34).

(231) The net cash flow is the ability of the Union producers to self-finance their activities. Cash flow was negative in 2018 
when the Union industry producer went into bankruptcy. As the new Union producer, the applicant, increased sales, 
cash flow gradually improved from 2019 to the RIP.

(232) There were limited investments in 2018, the year that the former Union producer entered bankruptcy. However, 
under new ownership investments increased by 346 % in 2019 and then increased steadily reaching a 499 % 
increase compared to 2018 in the RIP. The investments were mainly made to replace old equipment with new, 
more efficient equipment.

(233) The return on investments is the profit or loss in percentage of the net book value of investments.

(234) When the applicant acquired the production site in 2019 it implemented a comprehensive restructuring program, 
with substantial capital investments by HSWT and its shareholders for the following years, in order to try to make 
the plant profitable again.

(235) The return on investments was substantially negative in 2018 and again in 2019. The return on investment 
improved in 2020 and the review investigation period.

(34) Commission Implementing Regulation (EU) 2016/262 of 25 February 2016 imposing a provisional anti-dumping duty on imports of 
aspartame originating in the People’s Republic of China (OJ L 50, 26.2.2016, p. 4), recital 150.
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5.5. Conclusion on injury

(236) Most injury indicators, such as production, capacity utilisation, unit cost of production, sales volumes, sales prices, 
labour costs, productivity, profitability, employment investments, return on investments and cash flow developed 
positively and do not indicate material injury.

(237) Based on the above, the Commission concluded that the Union industry did not suffer material injury within the 
meaning of Article 3(5) of the basic Regulation during the review investigation period.

(238) However, given Chinese imports continued at substantial volumes and the Union industry enjoyed profits only 
in 2020 and the RIP but still below the target profit level identified in the original investigation, the Union industry 
was not able to fully recover from the previous injurious dumping within the meaning of Article 3(5) of the basic 
Regulation by the review investigation period.

(239) Changmao claimed that the Commission has not received any information from the applicant on the reasons for 
Hyet Sweet SAS’s bankruptcy. Furthermore, Changmao claimed that the Commission has not received any 
information on Hyet Sweet Group’s substantial and self-injurious imports in the Union of aspartame and raw 
materials from the PRC and Japan and on why both Hyet Sweet and HSWT groups did not submit such information 
to the Commission while HSWT continues to argue that injury has been caused by imports of aspartame from the 
PRC.

(240) The Commission concluded above that the Union industry did not suffer material injury within the meaning of 
Article 3(5) of the basic Regulation during the review investigation period. Therefore, the reasons for Hyet Sweet 
SAS’s bankruptcy are not relevant for the current investigation. Furthermore, as explained in recital (176), Hyet 
Sweet Group is not involved any more in the production of aspartame in the Union and is not related to HSWT. 
Therefore, the Commission can only encourage unrelated importers to cooperate in the investigation. Moreover, 
HSWT has provided information in the questionnaire reply regarding the purchases of raw materials and the 
investigation did not reveal that the purchases of the raw materials caused injury. Changmao failed to explain why 
the imports of raw materials from the PRC and Japan would be self-injurious or submit any evidence in this regard. 
Therefore, these claims were rejected.

(241) Changmao argued that it was doubtful whether HSWT produced aspartame rather than purchasing a large number 
of finished and semi-finished products, mainly from Ajinomoto Inc. and certain Chinese companies. It was stated 
that according to HSWT’s 2019 annual report, HSWT purchased a lot of finished products, and there was a big 
change in the cost data compared with the data before the bankruptcy of Hyet Sweet SAS.

(242) As stated in recital (207), the investigation revealed that HSWT manufactured aspartame during the period 
considered. Furthermore, the investigation did not reveal any purchases of aspartame from the PRC or Japan. As 
stated in recital (221), the unit cost of production decreased by 29 % over the period considered due to an increase 
in efficiency concerning the consumption of certain key raw materials and lower prices for electricity and gas. 
Therefore, the claim was rejected.

(243) In their comments following final disclosure, Changmao stated that certain essential information was not disclosed 
properly by the Commission or HSWT such as (1) the volume of imports of aspartame from the PRC and Japan, (2) 
the volume of imports of aspartame from the PRC and Japan under inward processing system, (3) the market shares 
(4) average prices of aspartame imports originating in the PRC and Japan, (5) whether Hyet Sweet SAS was officially 
dissolved at the moment of the initiation of the expiry review, (6) the asset purchase agreement between HSWT and 
Hyet Sweet SAS, (7) the cooperation plan agreement between HSWT and Hyet Sweet SAS and (8) the stock 
evaluation and management accounts of HSWT. Changmao also asked the Commission to disclose the 
methodology for creating the ranges.
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(244) The Commission could not disclose the data regarding volume of imports, market share and import prices from the 
PRC and Japan as it is market sensitive and confidential under Article 19 of the basic Regulation given the limited 
number of the parties operating on the Union market (one Union producer, one Japanese exporter, two 
predominant Chinese exporters). The disclosure of this information could allow parties to calculate back company- 
specific confidential data. The Commission provided this information in ranges and indexes which gave sufficient 
meaningful information to all interested parties to understand the Commission’s analysis and conclusions and 
provide comments in this regard. The data was also provided in the form of meaningful trends so that all interested 
parties could defend their interests. The Commission could not disclose the method for creating the ranges as this 
would allow the parties to retrieve the exact numbers from the ranges.

(245) Regarding whether Hyet Sweet SAS was officially dissolved at the moment of the initiation of the expiry review, no 
explanation was provided as to why this information was relevant for the current expiry review investigation. In any 
event, as stated in recital (37), Hyet Sweet SAS stopped manufacturing aspartame in the Union in 2018 and entered 
into bankruptcy. Finally, as regard the other three documents requested by Changmao, these documents are 
confidential by nature and cannot be disclosed to parties under Article 19 of the basic Regulation. The Commission 
provided detailed information with regard to Hyet Sweet SAS, which allow interested parties to understand the 
factual situation without disclosing confidential information. The level of disclosure allowed parties to fully exercise 
their right of defence. Therefore, these claims were rejected.

(246) Changmao also claimed that the Commission’s conclusion that the Union industry did not suffer material injury was 
wrong as there was no assessment on the impact of the increase in low priced imports from Japan during the period 
considered.

(247) The Commission disagreed with this claim. The injury determination involves an examination of the situation of the 
Union industry regardless of its cause. The Commission found that the industry did not suffer material injury and 
therefore it was not appropriate to assess the cause of (inexistent) injury. Absent injury, imports for Japan were of 
course not relevant for the determination of likelihood of recurrence of injury should measures on imports from 
the PRC be allowed to lapse. It should also be noted that imports from Japan appeared to have replaced imports 
from the PRC subject to the current measures. Should measures be allowed to lapse, imports from Japan are likely 
to be replaced by imports from the PRC made at lower prices. The claim was therefore rejected.

6. LIKELIHOOD OF RECURRENCE OF INJURY

(248) The Commission concluded in recitals (236) and (237) that the Union industry did not suffer material injury during 
the review investigation period, although it had not been able to fully recover from the material injury previously 
suffered. Therefore, the Commission assessed, in accordance with Article 11(2) of the basic Regulation, whether 
there would be a likelihood of recurrence of material injury caused by the dumped imports of aspartame from the 
PRC, if the measures were allowed to lapse.

(249) For the likelihood of recurrence of material injury caused by the dumped imports of aspartame from the PRC, the 
Commission examined the production capacity and spare capacity in the PRC, the likely price levels of imports 
from the PRC in the absence of anti-dumping measures and their impact on the Union industry, including the level 
of undercutting in the absence of anti-dumping measures.

(250) As explained in recitals (164) to (173), based on the spare capacity in the PRC and the high attractiveness of the 
Union market for Chinese exporting producers, there is a strong likelihood that the expiry of the anti-dumping 
measures would result in an increase of exports to the Union.

(251) Regarding the likely effect of such imports, the Commission examined their likely price levels should measures be 
allowed to lapse. In this regard, the Commission considered the import price levels during the review investigation 
period without anti-dumping duty to be a reasonable indication. On this basis, the Commission established 
significant undercutting of the Union industry prices of [25 % – 50 %].
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(252) In the absence of the measures, it is likely that the market share of Chinese producers would increase significantly. In 
the short term, as the Union producer is a rather small producer as compared to the Japanese exporter, the Chinese 
exporters would likely take over the market share of the Union industry as the Union industry would not be able to 
survive the price pressure from the Chinese exporters and thus the economic situation of the Union industry would 
quickly deteriorate resulting in material injury.

(253) On this basis, it is concluded that the absence of measures would in all likelihood result in a significant increase of 
dumped imports from the PRC at injurious prices and material injury would be likely to recur.

(254) In their comments following final disclosure, Changmao claimed that because there was no spare capacity in the PRC 
(see recital (168)), the conclusions of the Commission regarding the likelihood of recurrence of injury due to 
likelihood of increase of exports of aspartame to the Union in the absence of the antidumping measures were not 
based on positive evidence, nor involved an objective examination in accordance with Article 3(2) of the basic 
Regulation as well as Article 3.1 of Anti-dumping Agreement.

(255) As stated in recital (169), after taking into account the decrease in production capacity of Changmao and Shaoxing 
Yamei Biochemistry Co. Ltd there would still be spare capacity which could cover a significant share of the total 
consumption of aspartame in the Union. Furthermore, the findings of the likelihood of recurrence of injury were 
not based solely on the volume of spare capacity in the PRC but also on the likely price levels of imports from the 
PRC in the absence of anti-dumping measures and their impact on the Union industry, including the level of 
undercutting, which Changmao did not dispute. Even if there is no spare capacity in the PRC, the Union market is 
more attractive than third markets. Therefore, the Chinese exporting producers have an incentive to redirect volume 
from third markets to the Union as concluded in recital (173). Therefore, the Commission’s conclusions were based 
on the positive evidence collected during the investigation and constitute an objective examination, in accordance 
with Article 3(2) of the basic Regulation, as well as Article 3.1 of the Anti-dumping Agreement. The claim was 
rejected.

(256) Changmao claimed that when assessing the likelihood of recurrence of injury the Commission should also assess the 
injurious effect of the commercial disputes between the former Union producer and HSWT and the reasons for the 
bankruptcy of Hyet Sweet SAS. Furthermore, Changmao stated that HSWT failed to disclose several documents/ 
information. Changmao stated that only such complete disclosure could reflect how the cooperation and 
subsequent conflict between Hyet Group and HSWT influenced the situation and state of the Union industry.

(257) The Commission disagreed with these claims. The analysis of likelihood of recurrence of injury that needs to be 
carried out pursuant to Article 11(2) of the basic Regulation is focused on how the injury picture at present (in this 
case a situation of no material injury) would evolve if measures were allowed to lapse. In such an assessment the 
causal link between dumping and injury, established in the original investigation, would exist and need not be 
established anew (35). Consequently, this assessment in this case is centred on the dumped imports of aspartame 
from the PRC and the effect of the removal of measures on the situation in the future. Therefore, these claims were 
rejected.

(258) In their comments following final disclosure, Changmao claimed that the Commission should also assess the 
likelihood of recurrence of self-inflicted injury to the Union industry. In particular, Changmao claimed that because 
of HSWT’s small investment in land, building and other assets as well as low capitalization, HSWT’s shareholders 
have not taken any commercial risk regarding the ongoing operations of the aspartame plant and made no great 
efforts to the viable and continuing aspartame production operations in the Union. Furthermore, given HSWT’s 
low profitability and dependence on financial means for raw materials supplies, HSWT might go bankrupt at any 
moment. Changmao also stated that as HSWT received considerable subsidies from local government, it might lack 
motivation and dynamics. Changmao considered that the support from the local government distorted the Union 
market price and production cost for aspartame. Furthermore, labour disputes and trade union strikes against the 
former Union producer, Hyet Sweet SAS, might have been a major cause of self-inflicted injury and therefore, if the 
new Union producer was still facing the pressure of large imports from Japan together with labour struggle, it was 
likely that it would go bankrupt in the future.

(35) See Appellate Body Report, US – Anti-Dumping Measures on Oil Country Tubular Goods (WT/DS282/AB/R), 2 November 2005, 
paras. 121 and 123.
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(259) The Commission noted that those claims were simply baseless speculations. As explained in recital (51), Hyet Sweet 
SAS’s assets were sold under a bankruptcy procedure. The sale of these assets was made at a lower value than their 
book value which explains the low capitalization of HSWT. Furthermore, as stated in recital (232), the investment 
of HSWT increased by 499 % in the RIP as compared to 2018 and these investments were made to replace old 
equipment with new, more efficient equipment. This clearly indicates commitment on the part of HSWT to 
maintain production of aspartame in the Union. Furthermore, it is not clear from Changmao’s submission what 
dependence on financial means for raw materials supplies means in this case. Moreover, as indicated in recital (230) 
the profitability situation of the Union industry improved over the period considered moving from a substantial loss 
in 2018 to a profit in the review investigation period. Furthermore, Changmao simply speculates when claiming that 
the subsidies allegedly received by HSWT have a demotivating effect on HSWT. Changmao’s claim regarding the 
distorting effect of the alleged subsidies received by HSWT on the Union market price and production cost for 
aspartame is not based on any concrete evidence. Furthermore, government intervention within the meaning of 
Article 2(6a)(b) of the basic Regulation that the Commission demonstrated in recitals (87) to (108), and baseless 
allegations of the distorting effect on Union market price and production cost for aspartame of subsidies received 
by HSWT, are not comparable. Finally, the fact that the former Union producer was faced with labour disputes and 
trade union strikes does not mean that the current Union producer will face such issues. Therefore, the claims were 
rejected.

7. UNION INTEREST

(260) In accordance with Article 21 of the basic Regulation, the Commission examined whether maintaining the existing 
anti-dumping measures would be against the interest of the Union as a whole. The determination of the Union 
interest was based on an appreciation of all the various interests involved, including those of the Union industry, 
importers and users.

7.1. Interest of the Union industry

(261) As stated in recitals (237) and (238), the Union industry did not suffer material injury within the meaning of Article 
3(5) of the basic Regulation, during the review investigation period. However, given Chinese imports continued at 
substantial volumes and the Union industry did not achieve the target profit level identified in the original 
investigation, the Union industry remained in a fragile situation.

(262) Should the measures be allowed to lapse, the situation of the Union industry would likely to deteriorate quickly, as 
explained in recital (252).

(263) It was therefore, concluded that extending the measures in force against the PRC would be in the interest of the 
Union industry.

7.2. Interest of unrelated importers and traders

(264) As indicated in recital (36), no unrelated importer cooperated during the investigation.

(265) The previous investigation concluded that in general, importers have quite a wide product portfolio out of which 
aspartame is only one item.

(266) As no importer cooperated it is reasonable to assume that, like in the original investigation, aspartame does not 
represent a major proportion of the importers/traders’ turnover and that there are no factors suggesting that 
importers/traders would be disproportionally affected if measures were to be maintained.

(267) On these grounds, the Commission concluded that should measures be maintained, the impact on the economic 
situation of the importers is likely not to be significant.

7.3. Interest of users

(268) Only one user submitted a questionnaire response and cooperated in the investigation.
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(269) This user was buying aspartame from the PRC and it was profitable. It also stated that it would not be in favour of 
the continuation of the measures. The share of aspartame in its cost of production was below 2 % and therefore the 
impact of the measures was rather low.

(270) In view of the above observation that in the absence of measures the Union industry may be forced to cease the 
production of aspartame and as the import price from the PRC (without anti-dumping duties) is around 30 % lower 
than the import price from Japan, and therefore in the longer term, the Chinese are also likely to take over the 
market share from the Japanese exporter, the measures are likely to benefit users in so far as they preserve the 
production of aspartame in the Union and the choice for users to source aspartame produced by different 
competing producers.

(271) On these grounds, the Commission concluded that should the measures be maintained, the impact on the economic 
situation of these operators is likely not to be significant.

7.4. Conclusion on Union interest

(272) On the basis of the above, the Commission concluded that there were no compelling reasons of the Union interest 
against the maintenance of the existing measures on imports of aspartame originating in the People’s Republic of 
China.

8. CLAIMS THAT MEASURES BE SUSPENDED/REQUEST FOR AN INTERIM REVIEW

(273) In their comments following final disclosure, Changmao claimed that due to the uncertainties related to HSWT’s 
viable future operation and the lack of recurrence of injury caused by the Chinese exports of aspartame, in case the 
Commission decided to maintain anti-dumping measures in place, it should also simultaneously adopt a decision to 
suspend the antidumping duties pursuant to Article 14(4) of the basic Regulation. Changmao claimed that the 
suspension of the duties would allow the Commission sufficient time to evaluate the impact on the Union producer 
of several factors that cast doubt on the Union producer’s viability and was thus in the Union’s interest.

(274) The Commission noted that Changmao did not provide any evidence that market conditions had temporarily 
changed and that injury was unlikely to resume if the measures were suspended, as required by Article 14(4) of the 
basic Regulation. Furthermore, the claims regarding the alleged lack of likelihood of recurrence of injury and 
uncertainties related to HSWT viable future operation were addressed in recitals (254) to (259). Therefore, the claim 
was rejected.

(275) Changmao also claimed that if the likelihood of recurrence of injury by imports from the PRC was very small, while 
the imports from the PRC were important to cover the Union market shortage or to make up for the Union 
producer’s lower capacity utilization, the Commission should initiate an interim review allowing it to reduce the 
current levels of antidumping duties or to accept a price undertaking.

(276) The Commission noted that Changmao did not provide sufficient evidence of lasting change of circumstances as 
required by Article 11(3) of the basic Regulation for the Commission to assess whether the initiation of an interim 
review was warranted. Furthermore, as explained in recitals (248) to (259), the absence of measures would in all 
likelihood result in a significant increase of dumped imports from the PRC at injurious prices and material injury 
would be likely to recur. Moreover, the investigation did not reveal any shortages of aspartame on the market. The 
Union industry is not using its full capacity and imports are available from Japan as well as the PRC. It is recalled 
that despite the measures in force, the market share of the Chinese imports was [7 % – 10 %] in the review 
investigation period. As concerns price undertakings, the Commission notes that no exporter submitted a price 
undertaking offer. Therefore, the claims were rejected.

9. ANTI-DUMPING MEASURES

(277) On the basis of the conclusions reached by the Commission on continuation of dumping, recurrence of injury and 
Union interest, the anti-dumping measures on aspartame from the PRC should be maintained.
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(278) The individual company anti-dumping duty rates specified in this Regulation are exclusively applicable to imports of 
the product concerned and produced by the named legal entities. Imports of the product concerned produced by any 
other company not specifically mentioned in the operative part of this Regulation, including entities related to those 
specifically mentioned, should be subject to the duty rate applicable to ‘all other companies’. They should not be 
subject to any of the individual anti-dumping duty rates.

(279) A company may request the application of these individual anti-dumping duty rates if it changes subsequently the 
name of its entity. The request must be addressed to the Commission (36). The request must contain all the relevant 
information enabling to demonstrate that the change does not affect the right of the company to benefit from the 
duty rate which applies to it. If the change of name of the company does not affect its right to benefit from the duty 
rate which applies to it, a regulation about the change of name will be published in the Official Journal of the European 
Union.

(280) In view of Article 109 of Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council (37), 
when an amount is to be reimbursed following a judgment of the Court of Justice of the European Union, the 
interest to be paid should be the rate applied by the European Central Bank to its principal refinancing operations, 
as published in the C series of the Official Journal of the European Union on the first calendar day of each month.

(281) The measures provided for in this regulation are in accordance with the opinion of the Committee established by 
Article 15(1) Regulation (EU) 2016/1036,

HAS ADOPTED THIS REGULATION:

Article 1

1. A definitive anti-dumping duty is imposed on imports of aspartame (N-L-α- Aspartyl-L-phenylalanine-1-methyl ester, 
3-amino-N-(α-carbomethoxy-phenethyl)-succinamic acid-N-methyl ester), CAS RN 22839-47-0, currently falling under CN 
code ex 2924 29 70 (TARIC code 2924 29 70 05) and originating in the People’s Republic of China.

2. The rates of the definitive anti-dumping duty applicable to the net, free-at-Union-frontier price, before duty, of the 
product described in paragraph 1 and produced by the companies listed below shall be as follows:

Company Anti-dumping 
duty

TARIC additional 
code

Changmao Biochemical Engineering Co., Ltd 55,4 % C067

Sinosweet group:
Sinosweet Co., Ltd, Yixing city, Jiangsu Province, the PRC, and Hansweet Co., 
Ltd, Yixing city, Jiangsu Province, the PRC.

59,4 % C068

Niutang group:
Nantong Changhai Food Additive Co., Ltd, Nantong city, the PRC,
and Changzhou Niutang Chemical Plant Co., Ltd, Niutang town, Changzhou 
city, Jiangsu Province, the PRC.

59,1 % C069

(36) European Commission, Directorate-General for Trade, Directorate G, Rue de la Loi 170, 1040 Brussels, Belgium.
(37) Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council of 18 July 2018 on the financial rules applicable 

to the general budget of the Union, amending Regulations (EU) No 1296/2013, (EU) No 1301/2013, (EU) No 1303/2013, (EU) 
No 1304/2013, (EU) No 1309/2013, (EU) No 1316/2013, (EU) No 223/2014, (EU) No 283/2014, and Decision No 541/2014/EU 
and repealing Regulation (EU, Euratom) No 966/2012 (OJ L 193, 30.7.2018, p. 1).
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All other cooperating companies:

Shaoxing Marina Biotechnology Co., Ltd, Shaoxing, Zhejiang Province, the PRC 58,8 % C070

Changzhou Guanghui Biotechnology Co., Ltd, Chunjiang Town, Changzhou 
city, Jiangsu Province, the PRC

58,8 % C071

Vitasweet Jiangsu Co., Ltd, Liyang City, Changzhou City, Jiangsu Province, the 
PRC

58,8 % C072

All other companies 59,4 % C999

3. Article 1(2) may be amended to add new exporting producers from the PRC and make them subject to the 
appropriate weighted average anti-dumping duty rate for cooperating companies not included in the sample. A new 
exporting producer shall provide evidence that:

(a) it did not export the goods described in Article 1(1) originating in the PRC during the period between 1 April 2014 to 
31 March 2015 (original investigation period);

(b) it is not related to an exporter or producer subject to the measures imposed by this Regulation; and

(c) it has either actually exported the product under review or has entered into an irrevocable contractual obligation to 
export a significant quantity to the Union after the end of the original investigation period.

4. Unless otherwise specified, the provisions in force concerning customs duties shall apply.

Article 2

This Regulation shall enter into force on the day following that of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 October 2022.

For the Commission
The President

Ursula VON DER LEYEN
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COMMISSION REGULATION (EU) 2022/2002 

of 21 October 2022

amending Regulation (EC) No 1881/2006 as regards maximum levels of dioxins and dioxin-like PCBs 
in certain foodstuffs 

(Text with EEA relevance) 

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union,

Having regard to Council Regulation (EEC) No 315/93 of 8 February 1993 laying down Community procedures for 
contaminants in food (1), and in particular Article 2(3) thereof,

Whereas:

(1) Commission Regulation (EC) No 1881/2006 (2) sets maximum levels for certain contaminants, including dioxins 
and dioxin-like polychlorinated biphenyls (PCBs), in foodstuffs.

(2) The European Food Safety Authority (‘the Authority’) adopted in 2018 a scientific opinion on the risks for animal 
and public health related to the presence of dioxins and dioxin-like PCBs in feed and food (3). The Authority 
established a tolerable weekly intake of 2 pg TEQ (toxic equivalence)/kg body weight/week for the sum of dioxins 
and dioxin-like PCBs. Estimates of chronic human dietary exposure to dioxins and dioxin-like PCBs based on the 
available occurrence data indicate a significant exceedance of the tolerable weekly intake for populations of all age 
groups.

(3) The Authority recommended in its scientific opinion to re-evaluate the current WHO2005-TEFs (Toxic Equivalence 
Factors) in order to take into account new in vivo and in vitro data, in particular, as regards PCB-126.

(4) The World Health Organisation (WHO) is currently performing a review of the WHO2005-TEF values, which is 
expected to be completed in 2023.

(5) Pending the completion of that review and in order to provide for a high level of human health protection in the 
meantime, it is appropriate to establish maximum levels for dioxins and for the sum of dioxins and dioxin-like PCBs 
for foodstuffs not yet covered by Union legislation and for which occurrence data have been recently made available 
in the Authority’s database, such as meat and meat products from caprine animals, horse, rabbit, wild boar, game 
birds and venison and liver of caprine animals, horse and game birds, and to extend the existing maximum level for 
hen eggs to all poultry eggs with the exception of goose eggs.

(6) Furthermore, given that not only muscle meat from appendages of crabs and crab-like crustaceans is consumed but 
also muscle meat from the abdomen of such crustaceans, in particular mitten crab, it is appropriate that the 
maximum levels also apply to the muscle meat of the abdomen of these crustaceans.

(7) In addition, taking into account the available occurrence data and the importance to ensure a high level of human 
health protection, in particular for vulnerable groups of the population, it is appropriate to already lower the 
maximum levels for dioxins and the sum of dioxins and dioxin-like PCBs in milk and dairy products.

(1) OJ L 37, 13.2.1993, p. 1.
(2) Commission Regulation (EC) No 1881/2006 of 19 December 2006 setting maximum levels for certain contaminants in foodstuffs 

(OJ L 364, 20.12.2006, p. 5).
(3) Scientific Opinion on the risk for animal and human health related to the presence of dioxins and dioxin-like PCBs in feed and food. 

EFSA Journal 2018;16(11):5333, 331 pp. https://doi.org/10.2903/j.efsa.2018.5333
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(8) Regulation (EC) No 1881/2006 should therefore be amended accordingly.

(9) A reasonable period should be provided to allow for the food business operators to adapt to the maximum levels set 
out in this Regulation.

(10) Taking into account that certain foodstuffs covered by this Regulation have a long shelf life, foodstuffs that were 
lawfully placed on the market before the date of application of this Regulation should be allowed to remain on the 
market.

(11) The measures provided for in this Regulation are in accordance with the opinion of the Standing Committee on 
Plants, Animals, Food and Feed,

HAS ADOPTED THIS REGULATION:

Article 1

The Annex to Regulation (EC) No 1881/2006 is amended in accordance with the Annex to this Regulation.

Article 2

Foodstuffs listed in the Annex that were lawfully placed on the market before 1 January 2023, may remain on the market 
until their date of minimum durability or use-by-date.

Article 3

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the 
European Union.

It shall apply from 1 January 2023.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 October 2022.

For the Commission
The President

Ursula VON DER LEYEN
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ANNEX 

Section 5 ‘Dioxins and PCBs’ of the Annex to Regulation (EC) No 1881/2006 is amended as follows:

(1) point 5.1 is replaced by the following:

‘5.1 Meat and meat products (excluding 
edible offal) of the following 
animals6:

— bovine, ovine and caprine ani
mals

— poultry
— pigs
— horse
— rabbit
— wild boar (Sus scrofa)
— wild game birds
— venison

2,5 pg/g fat33

1,75 pg/g fat33

1,0 pg/g fat33

5,0 pg/g fat33

1,0 pg/g fat33

5,0 pg/g fat33

2,0 pg/g fat33

3,0 pg/g fat33

4,0 pg/g fat33

3,0 pg/g fat33

1,25 pg/g fat33

10,0 pg/g fat33

1,5 pg/g fat33

10,0 pg/g fat33

4,0 pg/g fat33

7,5 pg/g fat33

40 ng/g fat33

40 ng/g fat33

40 ng/g fat33’

(2) point 5.2 is replaced by the following:

‘5.2 Liver of bovine and caprine animals, 
poultry, pigs and horse and derived 
products thereof

0,30 pg/g wet weight 0,50 pg/g wet weight 3,0 ng/g wet weight

Liver of ovine animals and derived 
products thereof

1,25 pg/g wet weight 2,00 pg/g wet weight 3,0 ng/g wet weight’

Liver of wild game birds 2,5 pg/g wet weight 5,0 pg/g wet weight

(3) in point 5.3, footnote (44) and the sentence ‘In case of crabs and crab-like crustaceans (Brachyura and Anomura) it 
applies to muscle meat from appendages.’ are deleted;

(4) point 5.8 is replaced by the following:

‘5.8 Raw milk6 and dairy products6, 
including butter fat

2,0 pg/g fat33 4,0 pg/g fat33 40 ng/g fat33’

(5) point 5.9 is replaced by the following:

‘5.9 Poultry eggs and egg products 
except goose eggs6

2,5 pg/g fat33 5,0 pg/g fat33 40 ng/g fat33’
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DECISIONS

COUNCIL DECISION (EU) 2022/2003 

of 13 October 2022

on the position to be adopted on behalf of the European Union in the International Grains Council 
with respect to amending the Rules of Procedure under the Grains Trade Convention, 1995, as 

regards the external auditor’s contract period 

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 207(4), first subparagraph, 
in conjunction with Article 218(9) thereof,

Having regard to the proposal from the European Commission,

Whereas:

(1) The Grains Trade Convention, 1995 (‘the Convention’), was concluded by the Union by means of Council Decision 
96/88/EC (1) and entered into force on 1 July 1995. The Convention was initially concluded for a period of three 
years and has since been regularly extended.

(2) The Rules of Procedure under the Convention (‘the Rules of Procedure’) were approved by the International Grains 
Council on 6 July 1995.

(3) Rule 31, point (a), of the Rules of Procedure lays down that an independent external auditor is to be designated for 
three years, which may be renewed once, for a maximum of two years.

(4) On 14 April 2022, the Secretariat of the International Grains Council proposed to amend Rule 31, point (a), with a 
view to increasing the period of designation of the independent external auditor from three to five years, which may 
be renewed once, for a maximum of three years. The objective of the amendment is to offer a longer contract period 
for potential auditors, who would in return offer more competitive prices for their services.

(5) It is appropriate to establish the position to be adopted on the Union’s behalf in the International Grains Council 
with respect to the amendment of the Rules of Procedure concerning the contract period of the external auditor. 
The proposed amendment aims at improving the financial sustainability of the International Grains Council and is 
therefore in the interest of the Union,

HAS ADOPTED THIS DECISION:

Article 1

The position to be adopted on the Union’s behalf in the International Grains Council shall be to vote in favour of amending 
Rule 31, point (a), of the Rules of Procedure under the Grains Trade Convention, 1995, in accordance with the proposal 
submitted by the Secretariat of the International Grains Council on 14 April 2022, with the objective of increasing the 
contract period of the external auditor.

(1) Council Decision 96/88/EC of 19 December 1995 concerning the approval by the European Community of the Grains Trade 
Convention and the Food Aid Convention, constituting the International Grains Agreement 1995 (OJ L 21, 27.1.1996, p. 47).
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Article 2

This Decision shall enter into force on the date of its adoption.

Done at Luxembourg, 13 October 2022.

For the Council
The President
P. BLAŽEK
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COMMISSION IMPLEMENTING DECISION (EU) 2022/2004 

of 18 October 2022

amending the Annex to Implementing Decision (EU) 2022/1913 concerning certain emergency 
measures relating to sheep pox and goat pox in Spain 

(notified under document C(2022) 7509) 

(Only the Spanish text is authentic) 

(Text with EEA relevance) 

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EU) 2016/429 of the European Parliament and of the Council of 9 March 2016 on 
transmissible animal diseases and amending and repealing certain acts in the area of animal health (‘Animal Health 
Law’) (1), and in particular Article 259(1) thereof,

Whereas:

(1) Sheep pox and goat pox is an infectious viral disease affecting caprine and ovine animals and can have a severe 
impact on the concerned animal population and the profitability of farming causing disturbance to movements of 
consignments of those animals and products thereof within the Union and exports to third countries. In the event 
of an outbreak of that disease in caprine and ovine animals, there is a serious risk that it may spread to other 
establishments keeping those animals.

(2) Sheep pox and goat pox is defined as a category A disease in Commission Implementing Regulation (EU) 
2018/1882 (2). In addition, Commission Delegated Regulation (EU) 2020/687 (3) supplements the rules for the 
control of the listed diseases referred to in Article 9(1)(a), (b) and (c) of Regulation (EU) 2016/429, and defined as 
category A, B and C diseases in Implementing Regulation (EU) 2018/1882. In particular, Articles 21 and 22 of 
Delegated Regulation (EU) 2020/687 provide for the establishment of a restricted zone in the event of an outbreak 
of a category A disease, including sheep pox and goat pox, and for certain disease control measures to be applied 
therein. In addition, Article 21(1) of that Delegated Regulation provides that the restricted zone is to comprise a 
protection zone, a surveillance zone, and if necessary further restricted zones around or adjacent to the protection 
and surveillance zones.

(3) Commission Implementing Decision (EU) 2022/1913 (4) was adopted within the framework of Regulation (EU) 
2016/429 and it lays down emergency measures for Spain in relation to outbreaks of sheep pox and goat pox.

(4) More particularly, Implementing Decision (EU) 2022/1913 provides that the protection and surveillance zones to be 
established by the Member State following outbreaks of sheep pox and goat pox, in accordance with Delegated 
Regulation (EU) 2020/687, are to comprise at least the areas listed in the Annex to that Implementing Decision.

(1) OJ L 84, 31.3.2016, p. 1.
(2) Commission Implementing Regulation (EU) 2018/1882 of 3 December 2018 on the application of certain disease prevention and 

control rules to categories of listed diseases and establishing a list of species and groups of species posing a considerable risk for the 
spread of those listed diseases (OJ L 308, 4.12.2018, p. 21).

(3) Commission Delegated Regulation (EU) 2020/687 of 17 December 2019 supplementing Regulation (EU) 2016/429 of the European 
Parliament and the Council, as regards rules for the prevention and control of certain listed diseases (OJ L 174, 3.6.2020, p. 64).

(4) Commission Implementing Decision (EU) 2022/1913 of 4 October 2022 concerning certain emergency measures relating to sheep 
pox and goat pox in Spain (OJ L 261, 7.10.2022, p. 53).
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(5) Since the date of adoption of Implementing Decision (EU) 2022/1913, Spain notified the Commission of seven 
further outbreaks of sheep pox and goat pox in establishments where ovine and/or caprine animals were kept, 
located in the regions of Andalusia and Castilla – La Mancha.

(6) The competent authority of Spain has taken the necessary disease control measures required in accordance with 
Delegated Regulation (EU) 2020/687, including the establishment of protection and surveillance zones around 
those outbreaks.

(7) Therefore, the areas listed as protection and surveillance zones for Spain in the Annex to Implementing Decision 
(EU) 2022/1913 should be amended.

(8) Given the urgency of the epidemiological situation in the Union as regards the spread of sheep pox and goat pox, it is 
important that the measures laid down in this Implementing Decision apply as soon as possible.

(9) The measures provided for in this Decision are in accordance with the opinion of the Standing Committee on Plants, 
Animals, Food and Feed,

HAS ADOPTED THIS DECISION:

Article 1

The Annex to Implementing Decision (EU) 2022/1913 is replaced by the text set out in the Annex to this Decision.

Article 2

This Decision is addressed to the Kingdom of Spain.

Done at Brussels, 18 October 2022.

For the Commission
Stella KYRIAKIDES

Member of the Commission
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ANNEX 

‘ANNEX

ADIS reference number of the 
outbreak

Areas established as the restricted zone in Spain as referred to in 
Article 1 Date until applicable

ES-CAPRIPOX-2022-00001 Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 37.6035642, 
Long. -2.6936342

23.10.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
37.6035642, Long. -2.6936342

15.10.2022 - 
23.10.2022

ES-CAPRIPOX-2022-00002 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
37.5863689, Long. -2.6521595

19.10.2022

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 37.5863689, 
Long. -2.6521595

28.10.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
37.5863689, Long. -2.6521595

20.10.2022-
28.10.2022

ES-CAPRIPOX-2022-00003 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
39.5900156, Long. -2,6593263

28.10.2022

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 39.5900156, 
Long. -2,6593263

6.11.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
39.5900156, Long. -2,6593263

29.10.2022-6.11.2022

ES-CAPRIPOX-2022-00004 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
39.5928739, Long. -2,6693747

28.10.2022
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ADIS reference number of the 
outbreak

Areas established as the restricted zone in Spain as referred to in 
Article 1 Date until applicable

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 39.5928739, 
Long. -2,6693747

6.11.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
39.5928739, Long. -2,6693747

29.10.2022-6.11.2022

ES-CAPRIPOX-2022-00005 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
37.6160813, Long. -2.7256039

28.10.2022

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 37.6160813, 
Long. -2.7256039

6.11.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
37.6160813, Long. -2.7256039

29.10.2022-6.11.2022

ES-CAPRIPOX-2022-00006 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
39.6168798, Long. -2.6208532

1.11.2022

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 39.6168798, 
Long. -2.6208532

10.11.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
39.6168798, Long. -2.6208532

2.11.2022-10.11.2022

ES-CAPRIPOX-2022-00007 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
39.5855338, Long. -2.6638083

1.11.2022

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 39.5855338, 
Long. -2.6638083

10.11.2022
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ADIS reference number of the 
outbreak

Areas established as the restricted zone in Spain as referred to in 
Article 1 Date until applicable

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
39.5855338, Long. -2.6638083

2.11.2022-10.11.2022

ES-CAPRIPOX-2022-00008 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
39.5852137, Long. -2.6648247

1.11.2022

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 39.5852137, 
Long. -2.6648247

10.11.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
39.5852137, Long. -2.6648247

2.11.2022-10.11.2022

ES-CAPRIPOX-2022-00009 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
39.5941535, Long. -2.6691450

1.11.2022

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 39.5941535, 
Long. -2.6691450

10.11.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
39.5941535, Long. -2.6691450

2.11.2022-10.11.2022

ES-CAPRIPOX-2022-00010 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
37.5918176, Long. -2.7417097

4.11.2022

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 37.5918176, 
Long. -2.7417097

13.11.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
37.5918176, Long. -2.7417097

5.11.2022-13.11.2022
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ADIS reference number of the 
outbreak

Areas established as the restricted zone in Spain as referred to in 
Article 1 Date until applicable

ES-CAPRIPOX-2022-00011 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
37.5911331, Long. -2.7418932

4.11.2022

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 37.5911331, 
Long. -2.7418932

13.11.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
37.5911331, Long. -2.7418932

5.10.2022-13.11.2022

ES-CAPRIPOX-2022-00012 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
37.6138680, Long. -2.6847572

8.11.2022

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 37.6138680, 
Long. -2.6847572

17.11.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
37.6138680, Long. -2.6847572

From 9.11.2022 to 
17.11.2022

ES-CAPRIPOX-2022-00013 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
37.5736795, Long. -2.5279898

10.11.2022

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 37.5736795, 
Long. -2.5279898

19.11.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
37.5736795, Long. -2.5279898

From 11.11.2022 to 
19.11.2022

ES-CAPRIPOX-2022-00014 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
37.5733174, Long. -2.5275844

10.11.2022
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ADIS reference number of the 
outbreak

Areas established as the restricted zone in Spain as referred to in 
Article 1 Date until applicable

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 37.5733174, 
Long. -2.5275844

19.11.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
37.5733174, Long. -2.5275844

From 11.11.2022 to 
19.11.2022

ES-CAPRIPOX-2022-00015 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
39.5929735, Long. -2.6707458

14.11.2022

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 39.5929735, 
Long. -2.6707458

23.11.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
39.5929735, Long. -2.6707458

From 15.11.2022 to 
23.11.2022

ES-CAPRIPOX-2022-00016 Protection zone:
Those parts contained within a circle of a radius of 3 
kilometres, centred on UTM 30, ETRS89 coordinates Lat. 
39,5947196, Long. -2,6688651

14.11.2022

Surveillance zone:
Those parts beyond the area described in the protection zone 
and contained within a circle of a radius of 10 kilometers 
centred on UTM 30, ETRS89 coordinates Lat. 39,5947196, 
Long. -2,6688651

23.11.2022

Surveillance zone:
Those parts contained within a circle of a radius of 3 
kilometers, centred on UTM 30, ETRS89 coordinates Lat. 
39,5947196, Long. -2,6688651

From 15.11.2022 to 
23.11.2022’
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COMMISSION IMPLEMENTING DECISION (EU) 2022/2005 

of 21 October 2022

not approving methylene dithiocyanate as an existing active substance for use in biocidal products of 
product-type 12 in accordance with Regulation (EU) No 528/2012 of the European Parliament and of 

the Council 

(Text with EEA relevance) 

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EU) No 528/2012 of the European Parliament and of the Council of 22 May 2012 concerning 
the making available on the market and use of biocidal products (1), and in particular Article 89(1), third subparagraph, 
thereof,

Whereas:

(1) Commission Delegated Regulation (EU) No 1062/2014 (2) establishes a list of existing active substances to be 
evaluated for their possible approval for use in biocidal products. That list includes methylene dithiocyanate (EC No: 
228-652-3; CAS No: 6317-18-6).

(2) Methylene dithiocyanate has been evaluated for use in biocidal products of product-type 12, slimicides, as described 
in Annex V to Directive 98/8/EC of the European Parliament and of the Council (3), which correspond to product- 
type 12 as described in Annex V to Regulation (EU) No 528/2012.

(3) France was designated as the rapporteur Member State and its evaluating competent authority submitted the 
assessment report together with its conclusions to the Commission on 7 August 2013. After the submission of the 
assessment report, discussions took place in technical meetings organised by the European Chemicals Agency (‘the 
Agency’).

(4) It follows from Article 90(2) of Regulation (EU) 528/2012 that substances for which the Member States’ evaluation 
has been completed by 1 September 2013 should be evaluated in accordance with the provisions of Directive 
98/8/EC.

(5) In accordance with Article 75(1), point (a), of Regulation (EU) No 528/2012, the Biocidal Products Committee 
prepares the opinion of the Agency regarding the applications for approval of active substances. In accordance with 
Article 7(2) of Delegated Regulation (EU) No 1062/2014, the Biocidal Products Committee adopted the opinion of 
the Agency on 8 March 2022 (4), having regard to the conclusions of the evaluating competent authority.

(6) According to the opinion of the Agency, biocidal products of product-type 12 containing methylene dithiocyanate 
cannot be expected to meet the criteria laid down in Article 5(1), points (b) (iii) and (iv), and (c), read in conjunction 
with Article 10(1) of Directive 98/8/EC. The applicant did not submit data of sufficient quality to meet the data 
requirements set out in point 2.7 (specification of purity of the active substance in g/kg or g/l, as appropriate), point 
2.8 (identity of impurities and additives together with the structural formula and the possible range expressed as g/kg 
or g/l, as appropriate), and point 4.1 (analytical methods for the determination of pure active substance and, where 

(1) OJ L 167, 27.6.2012, p. 1.
(2) Commission Delegated Regulation (EU) No 1062/2014 of 4 August 2014 on the work programme for the systematic examination of 

all existing active substances contained in biocidal products referred to in Regulation (EU) No 528/2012 of the European Parliament 
and of the Council (OJ L 294, 10.10.2014, p. 1).

(3) Directive 98/8/EC of the European Parliament and of the Council of 16 February 1998 concerning the placing of biocidal products on 
the market (OJ L 123, 24.4.1998, p. 1).

(4) Biocidal Products Committee Opinion on the application for approval of the active substance: methylene dithiocyanate, Product type: 
12, ECHA/BPC/322/2022, adopted on 8 March 2022.
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appropriate, for relevant degradation products, isomers and impurities of the active substance and additives) of Title 
II of Annex IIA to Directive 98/8/EC. As a result, it was impossible to confirm the minimum purity of the active 
substance and to set a reference specification for methylene dithiocyanate. Moreover, it was not possible to confirm 
that the material used to conduct (eco)toxicological studies cover the presented specifications and to conclude on the 
relevance of the impurities due to the lack of (eco)toxicological data. Lastly, the environmental risk assessment 
identified unacceptable risks, and no suitable risk mitigation measure could be identified.

(7) Taking into account the opinion of the Agency, it is not appropriate to approve methylene dithiocyanate for use in 
biocidal products of product-type 12.

(8) The measures provided for in this Decision are in accordance with the opinion of the Standing Committee on 
Biocidal products,

HAS ADOPTED THIS DECISION:

Article 1

Methylene dithiocyanate (EC No: 228-652-3; CAS No: 6317-18-6) is not approved as an active substance for use in 
biocidal products of product-type 12.

Article 2

This Decision shall enter into force on the twentieth day following that of its publication in the Official Journal of the 
European Union.

Done at Brussels, 21 October 2022.

For the Commission
The President

Ursula VON DER LEYEN
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RULES OF PROCEDURE

DECISION OF THE EUROPEAN DATA PROTECTION SUPERVISOR (EDPS) 

of 14 October 2022

amending the Rules of Procedure of the EDPS of 15 May 2020

THE EUROPEAN DATA PROTECTION SUPERVISOR,

Having regard to Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the 
protection of natural persons with regard to the processing of personal data by the Union institutions, bodies, offices and 
agencies and on the free movement of such data (1) (the ‘Regulation’), and in particular, Articles 54(4) and 57(1)(q) thereof,

Whereas:

(1) In accordance with Article 54(4) of Regulation (EU) 2018/1725, the European Data Protection Supervisor is to be 
assisted by a secretariat, whose officials and other staff members are appointed by him or her. The EDPS Rules of 
Procedure of 15 May 2020 (2) adopted in accordance with Article 57(1)(q) of the Regulation provide, in their 
Chapter III, some of the provisions necessary to organise the work of the Secretariat. However, it is appropriate to 
clearly distinguish the essential procedural provisions governing the performance of the tasks of the EDPS from the 
provisions concerning the organisational structure of the EDPS’ secretariat; these latter should not be found in the 
Rules of procedure.

(2) In particular, the following provisions do not need to be included in the Rules of Procedure, as they do not concern 
the procedures to be followed by the EDPS: the specific articulation of the posts in the management functions, in 
particular with regard to the role and functions of the Director; the designation of the Appointing Authority within 
the meaning of the Staff Regulations of officials of the European Union laid down by Council Regulation (EEC, 
Euratom, ECSC) No 259/68 (3); the designation of who is authorised to exercise the powers to conclude contracts of 
employment within the meaning of Article 6 of the Conditions of Employment of other servants of the European 
Union laid down by Regulation (EEC, Euratom, ECSC) No 259/68.

(3) Any data subject has the right to lodge a complaint with the European Data Protection Supervisor if he or she 
considers that the processing of personal data relating to him or her by Union institutions, offices, bodies or 
agencies does not comply with Regulation (EU) 2018/1725 and other applicable legal acts. Article 57(1)(e) 
Regulation (EU) 2018/1725 provides that the EDPS should handle such complaints and investigate, to the extent 
appropriate, the subject matter of the complaint. In so doing, the EDPS should, inter alia, take into account the 
exact date on which the underlying events occurred, whether the conduct in question ceased to generate effects, the 
effects were removed or an appropriate guarantee of such a removal was provided. Given that the likelihood of 
establishing that a violation has occurred, and that the significance of its impact on data subjects tend to decrease 
with the passing of time, it is appropriate to establish a time-limit for submitting complaints to the EDPS. The EDPS 
should therefore declare inadmissible and not handle a complaint lodged more than two years after the complainant 
became aware of the alleged violation, except in duly justified and exceptional circumstances, e.g. if there were 
legitimate reasons for the complainant not to act in time.

(4) After consulting the Staff Committee,

(1) OJ L 295, 21.11.2018, p. 39.
(2) OJ L 204, 26.6.2020, p. 49.
(3) Regulation (EEC, Euratom, ECSC) No 259/68 of the Council of 29 February 1968 laying down the Staff Regulations of Officials and 

the Conditions of Employment of Other Servants of the European Communities and instituting special measures temporarily 
applicable to officials of the Commission (Conditions of Employment of Other Servants) (OJ L 56, 4.3.1968, p. 1), consolidated text 
available at https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A01962R0031-20220101
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HAS ADOPTED THIS DECISION:

Article 1

The Rules of Procedure of the EDPS of 15 May 2020 are amended as follows:

(1) Article 9 is repealed.

(2) Article 10 is replaced by the following:

‘Article 10

Management Meeting

1. The Management Meeting shall ensure strategic oversight of the work of the EDPS. It shall comprise the European 
Data Protection Supervisor, the Head of the EDPS Secretariat, the senior and middle managers, as well as the other 
officials that contribute to the strategic oversight of the work of the EDPS as determined by the European Data 
Protection Supervisor.

2. Where the Management Meeting concerns issues relating to human resources, budget, finance or administrative 
matters relevant for the EDPB or the EDPB secretariat, it shall also comprise the Head of the EDPB secretariat.

3. The Management Meeting shall be chaired by the European Data Protection Supervisor, or in cases he or she is 
unable to attend the meeting, by the Head of EDPS Secretariat.

4. The Head of Secretariat shall ensure the proper functioning of the secretariat of the Management Meeting.

5. The meetings shall not be public. Discussions shall be confidential.’

(3) Article 11 is replaced by the following:

‘Article 11

Delegation of tasks and deputising

1. The European Data Protection Supervisor may delegate to the Head of the EDPS Secretariat, where appropriate 
and in accordance with the Regulation, the power to adopt and sign legally binding decisions, the substance of which 
has already been determined by the European Data Protection Supervisor.

2. The European Data Protection Supervisor may also delegate, where appropriate and in accordance with the 
Regulation, to the Head of the EDPS Secretariat or to the Head of Unit or Head of Sector concerned, the power to 
adopt and sign other documents.

3. Where powers have been delegated to the Head of the EDPS Secretariat pursuant to paragraphs 1 or 2, this latter 
may sub-delegate them to the concerned Head of Unit or Head of independent Sector reporting directly to the Head of 
the EDPS secretariat.

4. Where the European Data Protection Supervisor is prevented from exercising his or her functions or the post is 
vacant, the Head of the EDPS Secretariat, where appropriate and in accordance with the Regulation, shall perform 
tasks and duties of the European Data Protection Supervisor which are necessary and urgent to ensure business 
continuity.

5. Where the Head of the EDPS Secretariat is prevented from exercising his or her functions or the post is vacant 
and no official has been designated by the European Data Protection Supervisor, the functions of the Head of the EDPS 
Secretariat shall be exercised by the Head of Unit or Head of independent sector reporting directly to the Head of the 
EDPS secretariat with the highest grade or, in the event of equal grade, by the Head of Unit or Head of independent 
sector reporting directly to the Head of the EDPS secretariat with the highest seniority within the grade or, in the event 
of equal seniority, by the eldest. The Head of the EDPB secretariat may not deputise for the Head of the EDPS 
secretariat.

6. If there is no Head of Unit or Head of independent sector reporting directly to the Head of the EDPS secretariat 
available to exercise the duties of the Head of the EDPS Secretariat as specified under paragraph 5 and no official has 
been designated by the European Data Protection Supervisor, the official with the highest grade or, in the event of 
equal grade, the official with the highest seniority in the grade or, in the event of equal seniority, the one who is eldest, 
shall deputise. The staff members of the EDPB secretariat may not deputise for the Head of the EDPS secretariat.’
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(4) Article 12 is repealed.

(5) In Article 16, the following subparagraph is added to paragraph 4:

‘The EDPS shall declare inadmissible and not handle complaints lodged more than two years after the complainant 
became aware of the alleged breach, except in duly justified and exceptional circumstances’

(6) In Article 20, paragraph 1 is replaced by the following:

‘1. In response to requests from the Commission pursuant to Article 42(1) of the Regulation, the EDPS shall issue an 
opinion where the request concerns a proposal for a legislative act or a recommendation or proposal to the Council 
pursuant to Article 218 TFEU. Where the request concerns a draft delegated act or implementing act, the EDPS shall 
issue formal comments.’

(7) In Article 28, paragraph 1 is replaced by the following:

‘1. The Staff Committee, representing the staff of the EDPS, including the EDPB secretariat, shall be consulted on 
draft decisions relating to the implementation of the Staff Regulations of officials of the European Union and the 
Conditions of Employment of other servants of the European Union laid down by Regulation (EEC, Euratom, ECSC) 
No 259/68 and may be consulted on any other question of general interest concerning the staff. The Staff Committee 
shall be informed of any question related to the execution of its tasks.’

and paragraph 3 is repealed.

(8) In Article 33, paragraph 1 is replaced by the following:

‘1. The decisions of the EDPS shall be authenticated by the apposition of the signature by the European Data 
Protection Supervisor or the Head of the EDPS Secretariat as provided for in this Decision. Such signature may be 
handwritten or in electronic form.’

Article 2

This Decision shall enter into force 20 days following its publication in the Official Journal of the European Union.

Done at Brussels, 14 October 2022.

For the EDPS
Wojciech Rafał WIEWIÓROWSKI
European Data Protection Supervisor
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