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II

(Non-legislative acts)

REGULATIONS

COMMISSION IMPLEMENTING REGULATION (EU) 2016/ 387
of 17 March 2016

imposing a definitive countervailing duty on imports of tubes and pipes of ductile cast iron (also
known as spheroidal graphite cast iron), originating in India

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Council Regulation (EC) No 597/2009 of 11 June 2009 on protection against subsidised imports from
countries not members of the European Community (') (‘the basic Regulation’), and in particular Article 15 thereof,

Whereas:

1. PROCEDURE
1.1. Initiation

(1)  On 11 March 2015, the European Commission (the Commission’) initiated an anti-subsidy investigation with
regard to imports into the Union of tubes and pipes of ductile cast iron (also known as spheroidal graphite cast
iron) originating in India (‘the country concerned’) on the basis of Article 10 of the basic Regulation. It published
a Notice of Initiation in the Official Journal of the European Union (%) (‘the Notice of Initiation’).

(2)  The Commission initiated the investigation following a complaint lodged on 26 January 2015 by Saint-Gobain
PAM Group, (the complainant’) on behalf of producers representing more than 25 % of the total Union
production of tubes and pipes of ductile cast iron. The complaint contained prima facie evidence of subsidisation
and of resulting material injury that was sufficient to justify the initiation of the investigation.

(3)  Prior to the initiation of the proceedings and in accordance with Article 10(7) of the basic Regulation, the
Commission notified the Government of India (‘the Gor) that it had received a properly documented complaint
alleging that subsidised imports of tubes and pipes of ductile cast iron originating in India were causing material
injury to the Union industry. The Gol was invited for consultations with the aim of clarifying the situation as
regards the content of the complaint and arriving at a mutually agreed solution. The Gol accepted the offer of
consultations and consultations were subsequently held. During the consultations, no mutually agreed solution
could be arrived at.

1.2. Subsequent procedure

(4)  Subsequently, the Commission informed all parties of the essential facts and considerations on the basis of which
it intended to impose a definitive countervailing duty on imports into the Union of tubes and pipes of ductile
cast iron originating in India. In addition another Indian Producer Tata Metaliks DI Pipes Limited (‘Tata’) made
themselves known and provided comments.

(5)  All parties were granted a period within which they could make comments on the disclosure.

() OJL188,18.7.2009, p. 93.
() 0JC83,11.3.2015,p. 4.
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(6)  On 28 January 2016 a hearing with the Hearing Officer for Trade was held at the request of Electrosteel Castings
Limited.

1.3. Parallel anti-dumping proceeding

(7)  On 20 December 2014, the Commission published a notice in Official Journal of the European Union (}) on the
initiation of an anti-dumping investigation against imports into the Union of tubes and pipes of ductile cast iron
originating in India based on Council Regulation (EC) No 1225/2009 (%) (‘the basic anti-dumping Regulation’).

(8)  On 18 September 2015, by Commission Implementing Regulation (EU) 2015/1559 (), the Commission imposed
a provisional anti-dumping duty on imports of tubes and pipes of ductile cast iron originating in India
(‘provisional anti-dumping Regulation’). The definitive findings of that investigation are subject to a separate
Regulation (%).

(9)  The injury, causation and Union interest analyses performed in the present anti-subsidy and the parallel anti-
dumping investigation are mutatis mutandis identical, since the definition of the Union industry, the representative
Union producers and the investigation period are the same in both investigations.

1.4. Interested parties

(10) In the Notice of Initiation, the Commission invited interested parties to contact it in order to participate in the
investigation. In particular, the Commission informed the complainant, other known Union producers, the
known exporting producers and the Indian authorities, known importers, suppliers and users, traders, as well as
associations known to be concerned about the initiation of the investigation and invited them to participate.

(11) Interested parties had an opportunity to comment on the initiation of the investigation and to request a hearing
with the Commission and/or the Hearing Officer in trade proceedings. No interested party requested a hearing to
comment on the initiation.

1.5. Sampling

(12) In the Notice of Initiation, the Commission stated that it might sample the interested parties in accordance with
Article 27 of the basic Regulation.

1.5.1. Sampling of Union producers and importers

(13) No sampling of Union producers was necessary. There are only three companies or group of companies manufac-
turing the product concerned in the Union and two of them, representing around 96 % of the total Union
production, cooperated with the investigation.

(14)  As regards unrelated importers, to decide whether sampling was necessary and, if so, to select a sample, the
Commission asked unrelated importers to provide the information specified in the Notice of Initiation. No
unrelated importers made themselves known within the time limits set out in the Notice of Initiation.

1.5.2. Sampling of exporting producers in India

(15) To decide whether sampling is necessary and, if so, to select a sample, the Commission asked all exporting
producers in India to provide the information specified in the Notice of Initiation. In addition, the Commission
asked the Mission of the Republic of India to the European Union to identify and/or contact other exporting
producers, if any, that could be interested in participating in the investigation.

() OJC461,20.12.2014, p. 35.

(*) Council Regulation (EC) No 1225/2009 of 30 November 2009 on protection against dumped imports from countries not members of
the European Community (OJ L 343, 22.12.2009, p. 51).

() Commission Implementing Regulation (EU) 20151559 of 18 September 2015 imposing a provisional anti-dumping duty on imports of
tubes and pipes of ductile cast iron (also known as spheroidal graphite cast iron), originating in India (O] L 244, 19.9.2015, p. 25).

(®) Commission Implementing Regulation (EU) 2016/388 of 17 March 2016 imposing a definitive anti- dumping duty on imports of tubes
and pipes of ductile cast iron (also known as spheroidal graphite cast iron) originating in India (see page 53 of this Official Journal).
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(16) Three exporting producers in the country concerned provided the requested information and agreed to be
included in the sample. They covered 100 % of the exports from India during the investigation period. Therefore,
the Commission decided that sampling was not necessary.

1.6. Questionnaire replies and verification visits

(17)  Questionnaires were sent to three exporting producers or groups of producers in India, to the three Union
producers as well as to users that made themselves known within the time limits set out in the Notice of
Initiation.

(18)  Questionnaire replies were received from two out of the three Indian exporting producers. The Commission
therefore considered that the third exporting producer ceased cooperation with the investigation.

(19) At initiation stage, the cooperating Union producers and users agreed that the information collected in the
parallel anti-dumping investigation could also be used in this proceeding. Several dozen users submitted
information in addition to those which had already made themselves known in the parallel anti-dumping investi-
gation.

(20) The Commission sought and verified all the information provided by the exporting producers in India and
deemed necessary for a provisional determination of subsidisation. Verification visits were carried out at the
following companies:

— Electrosteel Castings Ltd, Kolkata, India (ECL),

— Jindal Saw Limited, New Delhi, India (Jindal’).

1.7. Investigation period and period considered

(21)  The investigation of subsidy and injury covered the period from 1 October 2013 to 30 September 2014 (‘the
investigation period’ or ‘IP). The examination of trends relevant for the assessment of injury covered the period
from 1 January 2011 to the end of the investigation period (‘the period considered’).

2. PRODUCT CONCERNED AND LIKE PRODUCT

2.1. Product concerned

(22)  The product concerned is tubes and pipes of ductile cast iron (also known as spheroidal graphite cast iron)
(‘ductile pipes’) originating in India, currently falling within CN codes ex 7303 00 10 and ex 7303 00 90. These
CN codes are given for information only.

(23)  Ductile pipes are used for drinking water supply, sewage disposal and irrigation of agricultural land. The transpor-
tation of water through ductile pipes may be based on pressure or solely on gravity. The pipes range between
60 mm and 2 000 mm and are 5,5, 6, 7 or 8 metres long. They are normally lined with cement or other
materials and externally zinc-coated, painted or tape-wrapped. The main final users are public utility companies.

(24) Jindal and the Government of India (GOT) claimed that ductile pipes, which are not coated, neither internally nor
externally (‘bare pipes’), should be excluded from the product concerned on the basis that such tubes and pipes
are semi-finished products with different physical, technical and chemical characteristics and cannot be used for
conveying water without further processing. Bare pipes are also not interchangeable with the product concerned
and have a different end-use.

(25) The complainant contested this claim and argued that all ductile pipes, whether coated or not, share the same
basic physical, technical and chemical characteristics and have the same end-use. The complainant further argued
that internal and external coating operations are considered as finishing operations, representing only up to 20 %
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of the total cost of production of ductile pipes, and do not alter the basic characteristics of a ductile pipe. The
complainant further stressed that bare pipes as such have no effective end-market/function or use, other than
conveying water and sewage, and are not sold on the Union market but must necessarily be coated before being
put on the market and to comply with EU standards. In addition, bare pipes of ductile cast iron fall under the
same customs code as coated pipes and their exclusion could therefore lead to circumvention of any counter-
vailing measures and undermine the effectiveness of such measures given the Indian exporters’ significant
capacity to carry out coating in the Union (around 80 000 tonnes annually). In this regard, the complainant
further claimed that the Indian imports of bare pipes have increased significantly since 2013 and these imports
were almost three times higher in 2015 than in 2013. This trend is likely to continue in the complainant’s view.

(26) The investigation has demonstrated that bare pipes do not have any effective market function/use and are not
sold as such on the Union market. These pipes must necessarily undergo further processing, i.e. internal and
external coating, before becoming marketable and fulfilling EU standards for conveying water and sewage. While
compliance with EU standards is not necessarily a decisive factor for determining the product scope, the fact that
additional processing must be carried out on a bare pipe before it can be put into its intended end-use, is a factor
that cannot be overlooked when analysing whether a bare pipe is a final product or a semi-finished product only.
The Commission therefore finds that bare pipes of ductile cast iron should be considered as semi-finished ductile

pipes.

(27)  Semi-finished goods and finished goods may nevertheless be considered to form a single product if: (i) they share
the same essential characteristics; and (ii) the additional processing costs are not substantial (). It is uncontested
that the internal and external coating adds to bare pipes a physical characteristic which confers on these pipes an
essential and basic characteristic required for their essential use on the Union market, namely the conveyance of
water and sewage in accordance with EU standards. Moreover, it is uncontested that the cost for adding internal
and external coating to a bare pipe normally accounts for up to 20 % of the total production costs of a ductile
pipe. Accordingly, the additional processing must be considered substantial.

(28) It follows that semi-finished bare tubes and pipes of ductile cast iron cannot be considered forming a single
product with the finished (coated internally and externally) ductile pipes and should therefore be excluded from
the product concerned.

(29) Moreover, the Commission did not find that there is a considerable risk of circumvention should bare pipes be
excluded from the product scope. The bare pipes are only imported by one related company of Jindal which,
contrary to the claim by the complainant, has limited coating capacity in the Union. According to the
Commission’s verified data the actual capacity is around 15 000 tonnes annually. Moreover, although the
imports of bare pipes from India appear to be increasing after the investigation period, the volumes are still
modest (less than 10 000 tonnes in 2015) according to information from the complainant. Given the limited
coating capacity by the related company in the Union and its current business plan for the forthcoming years in
respect of bare pipes, between 15 000 and 21 000 tonnes by 2017, it is unlikely that this production site would
be turned into an entry gate for a massive influx of bare pipes with the sole objective to coat them in order to
avoid duties for finished pipes in the Union, which could potentially raise an issue under Article 23 of the basic
Regulation.

(30) Jindal requested that flanged pipes of ductile cast iron should be excluded from the product scope.

(31) Contrary to bare pipes, flanged pipes are pipes of ductile cast iron finally processed with internal and external
coating. Flanged pipes are therefore suitable for the conveyance of water and sewage without further processing.
Essentially, they are cut in length from full length iron ductile pipes and fitted with flanges to be connected with
bolts and nuts while other pipes of ductile iron are connected via a socket. The processing costs for cutting the
length and adding flanges cannot be considered to change the basic characteristics of a ductile iron pipe, which is
the conveyance of water and sewage or incurring substantive processing costs. Therefore, although some
additional processing is required to manufacture flanged pipes from pipes of ductile iron pipes, the Commission
considered them to form a single product and the exclusion request is rejected.

(32) In view of the above considerations, the product concerned is definitively defined as tubes and pipes of ductile
cast iron (also known as spheroidal graphite cast iron) (ductile pipes’), with the exclusion of ductile pipes without
internal and external coating (‘bare pipes’), originating in India, currently falling within CN codes ex 7303 00 10
and ex 7303 00 90.

() Council Regulation (EC) No 17842000 imposing a definitive anti-dumping duty and collecting the provisional duty imposed on
imports of certain malleable cast iron tube or pipe fittings originating in Brazil, the Czech Republic, Japan, the People’s Republic of
China, the Republic of Korea and Thailand (OJ L 208, 18.8.2000, p. 10).
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2.2. Like product

(33) The investigation showed that the product concerned as defined above, manufactured and sold in India as well as
the product manufactured and sold in the Union have the same basic physical, chemical and technical character-
istics and are therefore like products within the meaning of Article 2(c) of the basic Regulation.

3. SUBSIDISATION

(34)  On the basis of the information contained in the complaint and the replies to the Commission questionnaires by
the Gol and the exporting producers, the following subsidy practices and specific related measures (schemes),
which allegedly involve the granting of subsidies, were investigated:

() Direct transfer of funds and potential direct transfer of funds (Article 3(1)(a)(i) of the basic Regulation):
— loan guarantees from the State Bank of India,
— loans granted under the Steel Development Fund,
— promotion of R & D in the iron and steel sector,
— facilitation of land acquisition process (State of Rajasthan),
— Duty Drawback Scheme.

(I Government revenue foregone or not collected that is otherwise due (Article 3(1)(a)(ii) of the basic
Regulation):

— Export Oriented Units Scheme,

— Focus Product Scheme,

— Focus Market Scheme,

— Duty Free Import Authorisation Scheme,

— Export Promotion of Capital Goods Scheme,

— Advance Authorisation Scheme,

— Incremental Exports Incentivisation Scheme,

— exemption from or remission of VAT (Government of Gujarat).

(Il Provision of goods or services for less than adequate remuneration (Article 3(1)(a)(iii) of the basic
Regulation):

— granting of captive mining rights (coal),
— granting of captive mining rights (iron ore),
— provision of land (State of Rajasthan),

— export tax on iron ore.

3.1. Schemes for which evidence of subsidisation was not found
3.1.1. Schemes that did not confer benefit the companies
— Loan guarantees from the State Bank of India

(35) The complainant claimed that in the past the Gol provided loan guarantees through the State Bank of India to
producers in the steel sector. The benefit conferred is said to be the difference between the amount paid for the
loan, which was guaranteed and the amount that would have been paid for a similar loan without Government
guarantee. The subsidy is said to consist in the difference between the amount of interest or premium that the
company would have paid for the loan if it had been obtained on a commercial basis having regard to
benchmarks and the amount it actually paid as a result of the fact that the loan was guaranteed by the Gol.
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(36) The two Indian exporting producers received loans from a number of banks, including the State Bank of India.
However those loans were not guaranteed by the Gol. In addition, the interest rates paid were in line with market
conditions charged by other banks for similar loans.

(37)  As a consequence, the Commission did not find any evidence of subsidisation for this scheme.

— Loans granted under the Steel Development Fund

(38)  The complainant claimed that the Gol provides loans to finance R & D projects in the iron and steel sector using
the Steel Development Fund. The benefit conferred is said to be the difference between interest charged on loans
from the Steel Development Fund and interest which would be charged under market conditions on a
commercial loan.

(39) The two Indian exporting producers did not receive loans from the Steel Development Fund during the IP.

(40)  As a consequence, the Commission did not find any evidence of subsidisation for this scheme.

— Promotion of R & D in the iron and steel sector

(41)  The complainant claimed that the Gol provides funds to encourage R & D projects in the iron and steel sector.
The benefit is said to correspond to the amount of funding provided (50 % of the costs borne for R & D).

(42)  The two Indian exporting producers did not receive funds under this scheme during the IP.

(43)  As a consequence, the Commission did not find any evidence of subsidisation for this scheme.

— Facilitation of land acquisition process and provision of land at less than adequate remuneration (State of
Rajasthan)

(44)  The complainant claimed that one Indian exporting producer was eligible for this scheme. The scheme consists
of facilitating the purchase of land for projects envisaging investment of 1 billion rupees and above and if 25 %
of land is purchased by the developer on its own. The benefit is said to be the payment by the Rajasthan
Government of the remaining 75 % of the value of the land.

(45)  The two Indian exporting producers did not receive funds under this scheme during the IP.

(46)  As a consequence, the Commission did not find any evidence of subsidisation for this scheme.

— Export Oriented Units Scheme

(47)  The complainant claimed that the exporting producers of the product concerned are eligible for this scheme and
it must be presumed that they have applied for it since they export a major part of their output.

(48) A company registered as an Export Oriented Unit is entitled to exemption from andfor reimbursement of a
number of duties and taxes. The benefit is said to be the amount of Government revenues which would be due
and are foregone.

(49) The two Indian exporting producers were not registered as Export Oriented Units during the IP.

(50)  As a consequence, the Commission did not find any evidence of subsidisation for this scheme during the IP.
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— Focus Market Scheme

(51) The complainant claimed that the exporting producers of the product concerned are eligible for this scheme
which entitles to duty credits corresponding to a percentage of the FOB value of exports to certain countries. The
duty credits can be used to offset import duties and thus the benefit conferred corresponds to the amount of
Government revenues which would be due and are foregone.

(52)  The two Indian exporting producers did not receive duty credits under this scheme during the IP.

(53) As a consequence, the Commission did not find any evidence of subsidisation for this scheme during the IP.

— Duty Free Import Authorisation Scheme

(54) The complainant claimed that the exporting producers of the product concerned are eligible for this scheme
which allows for duty free import of inputs, fuel, oil, energy sources and catalyst which are used as input in the
production process, provided that certain conditions are met. The benefit is said to be the amount of
Government revenues which would be due and are foregone.

(55) The two Indian exporting producers did not benefit from this scheme during the IP.

(56)  As a consequence, the Commission did not find any evidence of subsidisation for this scheme during the IP.

— Advance Authorisation Scheme

(57) The complainant claimed that the exporting producers of the product concerned are eligible for this scheme
which allows for duty free import of input materials for the production of a specific product or category of
products, or intermediate products to be exported or deemed to be exported. The benefit is said to be the
amount of Government revenues which would be due and are foregone.

(58) The two Indian exporting producers did not benefit from this scheme during the IP.

(59) As a consequence, the Commission did not find any evidence of subsidisation for this scheme during the IP.

— Incremental Exports Incentivisation Scheme

(60) The complainant claimed that the exporting producers of the product concerned are eligible for this scheme,
which is similar to the Focus Market Scheme and entitles to duty credits corresponding to a percentage of the
incremental growth achieved in the financial year 2012-2013 compared to the financial year 2011-2012. The
duty credits can be used to offset import duties and thus the benefit conferred corresponds to the amount of
Government revenues which would be due and are foregone.

(61)  The two Indian exporting producers did not benefit from this scheme during the IP.

(62)  As a consequence, the Commission did not find any evidence of subsidisation for this scheme during the IP.

— Exemption from or remission of VAT (Government of Gujarat)

(63) The complainant claimed that one exporting producer of the product concerned (with operations in Gujarat) is
eligible for and has probably benefited from this scheme, which allows for VAT exemption of purchases of goods
used in connection with exports. The exemption is said to represents a financial contribution since it reduces the
VAT revenues of the government. The benefit conferred corresponds to the amount of Government revenues
which would be due and are foregone.

(64)  The two Indian exporting producers did not benefit from this scheme during the IP for the product concerned.
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(65) As a consequence, the Commission did not find any evidence of subsidisation for this scheme during the IP.

3.1.2. Captive mining rights for coal and iron ore

(66) The complainant claimed that the Gol provides goods to steel producers by providing them with iron ore and
coal through the grant of captive mining rights (i.e. rights that allowed steel producers to mine iron ore and coal
for their own internal use).

(67) The complainant referred to the applicable Indian legislation concerning mining of iron ore and coal, including
recent developments, and mentioned that some Indian producers of the product concerned have their own
mines.

(68)  The complainant considered that the captive mining of iron ore is de facto specific, since it is limited to certain
enterprises, such as steel producers and that the captive mining of coal is de jure specific, since preference is
given in the allocation of coal blocks to steel producers whose annual production capacity exceeds one million
tons.

(69) The complainant considered that the benefit of the captive mining licences for coal to the Indian producers of the
product concerned is the difference between, the total cost of the royalties paid for the mining licence, the cost of
extraction and refining to bring it up to the required level of quality and the benchmark CIF price of Australian
coking coal at the Indian port.

(70)  As regards the benefit of the captive mining licences for iron ore, the complainant considered that the benefit
should be assessed: either: (i) having regard to the terms and conditions prevailing on the world market for the
purchase of iron ore in accordance with Article 6(d)(ii) of the basic Regulation; or (i) on the basis of terms and
conditions prevailing in India adjusted to account for the effect of the export tax on iron ore since it is a factor
which distorts normal market conditions.

(71)  The complainant noted that the United States Department of Commerce (USDOC) investigated and countervailed
the Captive Mining of Iron Ore Programme and the Captive Mining of Coal Programme in a number of investi-
gations against imports of Certain Hot-Rolled Carbon Steel Flat Products from India.

(72)  The Gol indicated the legal bases under which mineral concession is processed and granted to the applicants:

— the Mines and Minerals Development and Regulation (MMDR) Act No 67 of 1957, as amended,
— the MMDR Amendment Ordinance Act No 3 of 2015,

— the Mining Concession Rules (MCR) of 1960,

— the Mineral Conservation and Development Rules (MCDR) of 19838,

— the Coal Bearing Areas Acquisition and Development Act of 1957,

— the Coal Mine (Nationalisation) Act of 1973,

— the Coal Mine (Special Provisions) Second Ordinance of 2014,

— the Competitive Bidding of Coal Mines Amendment Rules, 2012.

(73) The Gol explained that the iron ore sector in India has always been a deregulated market and that the coal sector
was deregulated with effect from January 2000.

(74)  One of the two Indian exporting producers was granted mining rights for iron ore (but not for coal). However
the iron ore extracted in that mine is not used for the production of the product concerned (due to its low Fe
content) but for other business operations of the group. The producer in question was sourcing the iron ore
needed for the production of the product concerned from unrelated suppliers in India.
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(75) The other Indian exporting producers was granted mining rights for coal (but not for iron ore). The volume of
coal extracted annually was not enough to satisfy its needs and therefore this producer was also purchasing coal
from unrelated suppliers in Australia.

(76) Following a judgement of the Indian Supreme Court in 2014, this exporting producer showed that all mining
rights of coal previously allocated were withdrawn and a competitive bidding procedure is currently in place to
obtain coal mining rights in India. The producer in question is therefore no longer procuring coal via captive
mining rights. In addition, this exporting producer also showed that under the new procedure on the allocation
of the mining rights introduced by the Gol it will legally not be entitled to obtain the mining rights because of
the restrictions attached to the procedure.

(77)  As a consequence, the Commission does not need to further analyse this scheme.

3.2. Schemes for which evidence of subsidisation was found
3.2.1. Focus Product Scheme (FPS)
(a) Legal basis

(78)  The detailed description of FPS is contained in paragraph 3.15 of the Foreign Trade Policy (FTP) 2009-2014 and
in paragraph 3.9 of the Handbook of Procedure (HoP) 2009-2014.

(b) Eligibility

(79)  According to paragraph 3.15.2 of the FTP 09-14, exporters of notified products in Appendix 37D of HOP I
09-14 are eligible for this scheme.

(c) Practical implementation

(80)  Under this scheme exports of products listed in Appendix 37D of the HoP are entitled to duty credit equivalent
to 2 % of the FOB value. The rate of the duty credit for ductile pipes was increased to 5 % in 2012. Ductile pipes
are thus eligible for the duty credit.

(81)  The duty credits under FPS are freely transferable and valid for a period of 24 months from the date of issue of
the relevant credit entitlement certificate. They can be used for payment of custom duties on subsequent imports
of any inputs or goods including capital goods.

(82) The credit entitlement certificate is issued from the port from which the exports have been made and after
realisation of exports or shipment of goods. As long as the applicant provides to the authorities copies of all
relevant export documentation (e.g. export order, invoices, shipping bills, bank realisation certificates), the Gol
has no discretion over the granting of the duty credits.

(83) Both companies used this scheme during the IP.

(d) Conclusion on FPS

(84) The FPS provides subsidies within the meaning of Article 3(1)(a)(ii) and Article 3(2) of the basic Regulation. A
FPS duty credit is a financial contribution by the Gol, since the credit will eventually be used to offset import
duties, thus decreasing the Gol's duty revenue which would be otherwise due. In addition, the FPS duty credit
confers a benefit upon the exporter, because it improves its liquidity.

(85)  Furthermore, the FPS is contingent in law upon export performance, and therefore deemed to be specific and
countervailable under Article 4(4), first subparagraph, point (a) of the basic Regulation.
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(86)  This scheme cannot be considered a permissible duty drawback system or substitution drawback system within
the meaning of Article 3(1)(a)(ii) of the basic Regulation. It does not conform to the strict rules laid down in
Annex [ point (I), Annex I (definition and rules for drawback) and Annex III (definition and rules for substitution
drawback) of the basic Regulation. An exporter is under no obligation to actually consume the goods imported
free of duty in the production process and the amount of credit is not calculated in relation to actual inputs used.
There is no system or procedure in place to confirm which inputs are consumed in the production process of the
exported product or whether an excess payment of import duties occurred within the meaning of point (I) of
Annex I and Annexes II and III of the basic Regulation. An exporter is eligible for FPS benefits regardless of
whether it imports any inputs at all. In order to obtain the benefit, it is sufficient for an exporter to simply
export goods without demonstrating that any input material was imported. Thus, even exporters which procure
all of their inputs locally and do not import any goods which can be used as inputs are still entitled to benefit
from FPS. Moreover, an exporter can use FPS duty credits in order to import capital goods although capital goods
are not covered by the scope of permissible duty drawback systems, as set out in Annex I point (I) of the basic
Regulation, because they are not consumed in the production of the exported products.

() Changes brought by the new Foreign Trade Policy 2015-2020

(87)  The new five-year Foreign Trade Policy 2015-2020 introduced a new scheme named ‘Merchandise Exports from
India Scheme’ (MEIS) which replaced a number of pre-existing schemes including the FPS. Since the eligibility
criteria for FPS and for MEIS are basically the same, it is clear that the FPS was not discontinued but just renamed
and the benefit conferred by the FPS continues to be conferred by the new scheme. As a consequence the benefit
conferred by the FPS can still be countervailed.

(88)  After disclosure, ECL claimed that MEIS cannot automatically be considered as a variant or a replacement scheme
of the FPS. The Commission rejected this argument since the eligibility criteria and beneficiaries for FPS and MEIS
are the same as far as the ductile iron pipes producers are concerned. In its questionnaire response, the Gol
acknowledged itself that FPS ‘has been merged into a new scheme (MEIS)' (¥). Therefore, this claim was rejected.

(89) However there is a difference in the amount of benefit conferred by the two schemes. The duty scrip rate offered
by the MEIS is currently 2 % of the FOB value of exports (it was 5 % for the FPS during the IP).

(90) The two Indian producers claimed before and after definitive disclosure that this lower value should be the
parameter for quantifying the amount of benefit to be countervailed, if any. ECL referred to the Commission
‘Guidelines for the calculation of the amount of subsidy in countervailing duty investigations’ (°) and Example 1
where the revised benefit applicable to the latter part of the IP should be applied ‘if the change is permanent in
nature’. This claim was also raised by the Gol after definitive disclosure.

(91) The Commission rejected this claim for the following reason. Pursuant to Article 5 of the basic Regulation, ‘the
amount of countervailable subsidies shall be calculated in terms of the benefit conferred on the recipient which is
found to exist during the investigation period for subsidisation’. During the IP the benefit conferred on the
exporting producers was a duty credit of 5 % of the FOB value of exports of the product concerned.

(92) Pursuant to Article 11 of the basic Regulation, ‘information relating to a period subsequent to the IP shall not,
normally, be taken into account’. That means that post-IP developments can be taken into account only in
exceptional circumstances, namely when ignoring them would be ‘manifestly inappropriate’ (1%). This threshold
has been reached, for example, when the 10 new Member States acceded to the European Union in 2004,
triggering a duty for the Commission to investigate whether the information obtained during the investigation
was still representative for the enlarged EU ().

(93)  This threshold is, however, not met in the present case. The basic subsidy scheme remains in place post-IP and
the exporters have benefitted from the 5 % rate during the IP. The assumption that the reduced rate of 2 % post-
IP is permanent in nature, cannot be confirmed either, as the government is empowered to change the rate of the

(®) Reply by the Gol to the anti-subsidy questionnaire of 15 May 2015, p 24.
() 0JC394,17.12.1998, p. 6.

(") CFI, Case T-462/04, 2008 ECR 1I-3685, § 67.

(") CFI, Case T-462/04, 2008 ECRII-3685, §§ 68-74.
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scheme at any time ('?). Such changes are not only hypothetical in nature, as the practice under the previous
regime shows. The former FPS had been introduced by law in 2009, and the Government changed the rate from
2 % to 5 % effective from 31 December 2012 (V). In view of all these factors, the Commission concludes that
countervailing an amount of 5 % for the FPS during the IP is not manifestly inappropriate. If the current rate of
2 % proves its longevity, the exporters will be free to request an interim review demonstrating the lasting change
of circumstances with respect to this subsidy scheme.

(f) Calculation of the subsidy amount

(94) The amount of countervailable subsidies was calculated on the basis of the benefit conferred on the recipient,
which is found to exist during the IP as booked by the cooperating exporting producer on an accrual basis as
income at the stage of export transaction. In accordance with Article 7(2) and 7(3) of the basic Regulation this
subsidy amount (numerator) has been allocated over the export turnover during the IP as appropriate
denominator, because the subsidy is contingent upon export performance and it was not granted by reference to
the quantities manufactured, produced, exported or transported.

(95)  The subsidy rate established with regard to this scheme during the IP for the company ECL and its subsidiary
Srikalahasthi Pipes Limited, (hereinafter referred to as the ‘ECL Group’) amounted to 4,35 % and for the company
Jindal Saw India amounted to 3,11 %.

3.2.2. Export Promotion of Capital Goods Scheme (EPCGS)
(a) Legal basis

(96)  The detailed description of the EPCGS is contained in Chapter 5 of the FTP 2009-2014 as well as in Chapter 5 of
the HoP 2009-2014.

(b) Eligibility

(97) Manufacturer-exporters, merchant-exporters ‘tied to’ supporting manufacturers and service providers are eligible
for this scheme.

(¢) Practical implementation

(98)  Under the condition of an export obligation, a company is allowed to import capital goods (new and second-
hand capital goods up to 10 years old) at a reduced rate of duty. An export obligation is an obligation to export
a minimum value of goods corresponding to, depending on the sub-scheme chosen, six or eight times the
amount of duty saved. To this end, the Gol issues, upon application and payment of a fee, an EPCGS licence. The
scheme provides for a reduced import duty rate of 3 % applicable to all capital goods imported under the
scheme. In order to meet the export obligation, the imported capital goods must be used to produce a certain
amount of export goods during a certain period. Under the FTP 2009-2014 the capital goods can be imported
with a 0 % duty rate under the EPCGS but in such case the time period for fulfilment of the export obligation is
shorter.

(99) The EPCGS licence holder can also source the capital goods indigenously. In such case, the indigenous
manufacturer of capital goods may avail himself of the benefit for duty free import of components required to
manufacture such capital goods. Alternatively, the indigenous manufacturer can claim the benefit of deemed
export in respect of supply of capital goods to an EPCGS licence holder.

(") Paragraph 3.13 of the new policy states: ‘...Government reserves the right to impose restriction/change the rate/ceiling on duty script under this
chapter...".
(") Public Notice No 42(RE2012)/2009-14 of the Directorate-General for Foreign Trade of India.
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(100) It was found that the two companies received concessions under the EPCGS which could be allocated to the
product concerned during the IP.

(d) Conclusion on the EPCGS

(101) The EPCGS provides subsidies within the meaning of Article 3(1)(a)(ii) and Article 3(2) of the basic Regulation.
The duty reduction constitutes a financial contribution by the Gol, since this concession decreases the Gol's duty
revenue which would be otherwise due. In addition, the duty reduction confers a benefit upon the exporter,
because the duties saved upon importation improve the company’s liquidity.

(102) Furthermore, the EPCGS is contingent in law upon export performance, since such licences cannot be obtained
without a commitment to export. Therefore, it is deemed to be specific and countervailable under Article 4(4),
first subparagraph, point (a) of the basic Regulation.

(103) The EPCGS cannot be considered a permissible duty drawback system or substitution drawback system within
the meaning of Article 3(1)(a)(ii) of the basic Regulation. Capital goods are not covered by the scope of such
permissible systems, as set out in Annex I point (I), of the basic Regulation, because they are not consumed in
the production of the exported products.

(104) The new five-year Foreign Trade Policy 2015-2020 maintained this scheme, although it provides only for the 0 %
duty option. Since the eligibility criteria are basically the same, it cannot be said that the EPCGS was discontinued
and thus should no longer be countervailable.

(¢) Calculation of the subsidy amount

(105) The amount of countervailable subsidies was calculated, in accordance with Article 7(3) of the basic Regulation,
on the basis of the unpaid customs duty on imported capital goods spread across a period which reflects the
normal depreciation period of such capital goods in the industry concerned. The amount so calculated, which is
attributable to the IP, has been adjusted by adding interest during this period in order to reflect the full time
value of the money. The commercial interest rate during the investigation period in India was considered
appropriate for this purpose.

(106) 1In accordance with Article 7(2) and 7(3) of the basic Regulation, this subsidy amount has been allocated over the
appropriate export turnover during the IP as the appropriate denominator because the subsidy is contingent
upon export performance and was not granted by reference to the quantities manufactured, produced, exported
or transported.

(107) After definitive disclosure, ECL claimed that EPCGS are used in the total production of the ductile iron pipes and
not only for the production of the exported goods. Therefore, it requested that the subsidy should be calculated
on the basis of the total turnover rather than on the basis of the export turnover.

108) The Commission rejected this claim since, as already indicated above, the subsidy is contingent upon export
] y y g p p
performance only. This approach is also consistent with the Commission’s practice on the same scheme ().

(109) The same exporting producer requested that the benefit should not take into account entries/machines which
have already been depreciated long before the IP. The Commission accepted this claim and informed the
company accordingly.

(110) The subsidy rate established with regard to this scheme during the IP for the ECL Group amounted to 0,03 % and
for the company Jindal Saw India amounted to 0,38 %.

(") See Commission Regulation (EU) No 115/2012 of 9 February 2012 imposing a provisional countervailing duty on imports of certain
stainless steel fasteners and parts thereof originating in India (OJ L 38, 11.2.2012, p. 6), recital 64.
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3.2.3. Duty Drawback Scheme (DDS)

(a) Legal basis

(111) The detailed description of the DDS is contained in the Custom & Central Excise Duties Drawback Rules, 1995 as
amended by successive notifications.

(b) Eligibility

(112) Any manufacturer-exporter or merchant-exporter is eligible for this scheme.

(¢c) Practical implementation

(113) An eligible exporter can apply for drawback amount which is calculated as a percentage of the FOB value of
products exported under this scheme. The drawback rates have been established by the Gol for a number of
products, including the product concerned. They are determined on the basis of the average quantity or value of
materials used as inputs in the manufacturing of a product and the average amount of duties paid on inputs.
They are applicable regardless of whether import duties have actually been paid or not. The DDS rate for the
product concerned during the IP was 1,9 % of the FOB value.

(114) To be eligible to benefits under this scheme, a company must export. At the moment when shipment details are
entered in the customs server (Icegate), it is indicated that the export is taking place under the DDS and the DDS
amount is fixed irrevocably. After the shipping company has filed the Export General Manifest (EGM) and the
customs office has satisfactorily compared that document with the shipping bill data, all conditions are fulfilled
to authorise the payment of the drawback amount by either direct payment on the exporter’s bank account or by
draft.

(115) The exporter also has to produce evidence of realisation of export proceeds by means of a Bank Realisation
Certificate (BRC). This document can be provided after the drawback amount has been paid but the GOI will
recover the paid amount if the exporter fails to submit the BRC within a given delay.

(116) The drawback amount can be used for any purpose.

(117) Indeed, in accordance with Indian accounting standards, the duty drawback amount can be booked on an accrual
basis as income in the commercial accounts, upon fulfilment of the export obligation.

(118) It was also found that the two Indian companies received benefits under the DDS during the IP.

(d) Conclusion on the DDS

(119) The DDS provides subsidies within the meaning of Article 3(1)(a)(I) and Article 3(2) of the basic Regulation. The
so-called duty drawback amount is a financial contribution by the Gol as it takes form of a direct transfer of
funds by the Gol. There are no restrictions as to the use of these funds. In addition, the duty drawback amount
confers a benefit upon the exporter, because it improves its liquidity.

(120) The rate of duty drawback for exports is determined by the Gol on a product by product basis. However,
although the subsidy is referred to as a duty drawback, the scheme does not have the characteristics of a
permissible duty drawback system or substitution drawback system within the meaning of Article 3(1)(a)(ii) of
the basic Regulation. The cash payment to the exporter is not linked to actual payments of import duties on raw
materials and is not a duty credit to offset import duties on past or future imports of raw materials.
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(121) After disclosure, the Gol first argued that the Commission has not provided the requirements which it considered
imperative for DDS to constitute a legitimate duty drawback system or provided a rational for such a determin-
ation. Second, in the GoI's opinion, there is an adequate link between the drawback rates as well as the duties
paid on raw materials. This is because the Gol takes into account the average quantity or value of materials used
as inputs in the manufacturing of the product as well as the average amount of duties paid on inputs in
determining the duty drawback rates. ECL put forward arguments similar to the ones of the Gol.

(122) The Commission rejected these arguments for the following reasons. On the first argument, the Commission
stated in the disclosure the reasons for which it did not consider the scheme a permissible duty drawback system
or substitution drawback system. Indeed, it clarified that the cash payment to the exporter is not linked to actual
payments of import duties on raw materials and is not a duty credit to offset import duties on past or future
imports of raw materials.

(123) Regarding the second claim, the Commission does not consider that the alleged link between the drawback rates
and the duties paid on raw materials is sufficient in order for the scheme to conform to the rules laid down in
Annex I item (I), Annex II (definition and rules for drawback) and Annex III (definition and rules for substitution
drawback) of the basic Regulation. In particular, the amount of credit is not calculated in relation to actual inputs
used. Moreover, there is no system or procedure in place to confirm which inputs are consumed in the
production process of the exported product or whether an excess payment of import duties occurred within the
meaning of item () of Annex [, and Annexes II and III of the basic Regulation. Therefore, this claim was also
rejected.

(124) Consequently, the payment which takes form of a direct transfer of funds by the Gol subsequent to exports made
by exporters has to be considered as a direct grant from the Gol contingent on export performance and is
therefore deemed to be specific and countervailable under Article 4(4), first subparagraph, point (a) of the basic
Regulation.

(125) In view of the above, it is concluded that DDS is countervailable.

(e) Calculation of the subsidy amount

(126) In accordance with Article 3(2) and Article 5 of the basic Regulation, the Commission calculated the amount
of countervailable subsidies in terms of the benefit conferred on the recipient, which was found to exist during
the review investigation period. In this regard, the Commission established that the benefit is conferred
on the recipient at the time when an export transaction is made under this scheme. At this moment, the GOI is
liable to the payment of the drawback amount, which constitutes a financial contribution within the meaning of
Article 3(1)(a)(I) of the basic Regulation. Once the customs authorities issue an export shipping bill which shows,
inter alia, the amount of drawback which is to be granted for that export transaction, the GOI has no discretion
as to whether or not to grant the subsidy. In the light of the above, the Commission considered appropriate to
assess the benefit under the DDS as being the sum of the drawback amounts earned on export transactions made
under this scheme during the review investigation period.

(127) In accordance with Article 7(2) of the basic Regulation, the Commission allocated these subsidy amounts over
the total export turnover of the product concerned during the review investigation period as appropriate
denominator, because the subsidy is contingent upon export performance and it was not granted by reference to
the quantities manufactured, produced, exported or transported.

(128) One of the two companies calculated the share of raw material used in the production of the product concerned
which were imported and on which it paid duties. This company subsequently claimed, both before and after
definitive disclosure, that, if the Commission were to countervail the benefit conferred by the DDS, it should not
countervail the total amount of DDS received, but only the amount in excess of the duties actually paid on
imports of input used in the production of the product concerned. The company’s claim was also supported by
the Gol in its comments to the definitive disclosure.

(129) The Commission rejected this claim because, as explained in Section (d) ‘Conclusion on the DDS’ above, notwith-
standing the name ‘Duty Drawback’, this scheme is in essence a direct transfer of funds rather than revenue
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foregone. The cash payment to the exporter is not linked to actual payments of import duties on raw materials
and is not a duty credit to offset import duties on past or future imports of raw materials. Therefore, there is no
certainty that the share of raw material imported and used in the production of ductile pipes will remain
unchanged.

(130) The subsidy rate established with regard to this scheme during the IP for the ECL Group amounted to 1,66 % and
for the company Jindal Saw India amounted to 1,37 %

3.2.4. Provision of iron ore for less than adequate remuneration
3.2.4.1. Introduction

(131) The complainant claimed that the prices of iron ore (the main raw material for the product concerned) in India
are distorted due to the imposition of an export tax on iron ore and the dual freight policy for railway transport
with the objective and the effect of subsidising the Indian producers of the product concerned. Such interventions
are said to reduce the cost of this raw material in India compared to other markets which are unaffected by the
Gol’s interventions.

(132) The complainant added that by intervening on the iron ore market, the Gol is not directly providing iron ore at
less than adequate remuneration but is entrusting or directing iron ore mining companies to do so.

(133) In the complainant’s view, all state-owned and privately-owned iron ore mining companies in India are entrusted
or directed by the Government to carry out the tasks of providing iron ore for less than adequate remuneration
as a part of a strategy to help the iron and steel industry.

3.2.4.2. Analysis

(134) In order to establish the existence of a countervailable subsidy three elements must be present: (a) a financial
contribution; (b) a benefit; and (c) specificity (Article 3 of the basic Regulation).

(a) Financial contribution

(135) Article 3(1)(a)(iv), second indent of the basic Regulation states that a financial contribution exists if a
government: ‘entrusts or directs a private body to carry out one or more of the type of functions illustrated in
points (I), (i) and (i) which would normally be vested in the government, and the practice, in no real sense,
differs from practices normally followed by governments;. The type of functions described by Article 3(1)(a)(iii)
occurs where ‘a government provides goods or services other than general infrastructure, or purchases goods ...".
These provisions mirror Article 1.1(a)(1)(iv) and (iii) of the SCM Agreement and should be interpreted and
applied in the light of the relevant WTO case law.

(136) In the WTO case on export restraints, as a third party the EU offered to the Panel its initial interpretation on
these provisions, which had not been interpreted by then (*). After disclosure, several parties referred to these
suggestions.

(137) The panel ruled that the ordinary meanings of the two words ‘entrust’ and ‘direct’ in Article 1.1(a)(1)(iv) of the
SCM Agreement require that the action of the government must contain a notion of delegation (in the case of
entrustment) or command (in the case of direction) (*°). It rejected the US ‘cause-and-effect-argument’ and asked
for an explicit and affirmative action of delegation or command (").

(") Panel Report, DS 194, Annex B-3, para. 4.
(*) Panel Report of 29 June 2001, DS194 United States — Measures treating export restraints as subsidies, paragraph 8.29.
(*7) Panel Report, DS 194, paragraph 8.44.
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(138) However, in a subsequent case, the Appellate Body held that the replacement of the words ‘entrusts’ and ‘directs’
by ‘delegation’ and ‘command’ is too rigid as a standard (**). According to the Appellate Body, ‘entrustment’
occurs where a government gives responsibility to a private body and ‘direction’ refers to situations where the
government exercises its authority over a private body (*’). In both cases, the government uses a private body as
proxy to effectuate the financial contribution, and ‘in most cases, one would expect entrustment or direction of a
private body to involve some form of threat or inducement’ (*). At the same time, paragraph (iv) does not allow
Members to impose countervailing measures to products ‘whenever the government is merely exercising its
general regulatory powers’ (*!) or where government intervention ‘may or may not have a particular result simply
based on the given factual circumstances and the exercise of free choice by the actors in that market’ (3. Rather,
entrustment and direction implies ‘a more active role of the government than mere acts of encouragement’ (*).

(139) It follows that the standard of proof established by the Appellate Body, in particular its finding that ‘in most
cases, one would expect entrustment or direction of a private body to involve some form of threat or
inducement;, is less strict than the original EU position advocated in the US — Export Restraints case. The same
applies to EU’s opinion that a private body would perform the functions which would normally be vested in the
government only if the private body is given no choice whatsoever when entrusted or directed by the
government, for example when the government fixes the prices at which the private body is obliged to sell.

(140) Consequently, the EU has adapted its interpretation to the guidance received by the Appellate Body on these
matters.

(141) In line with those WTO rulings, not all government measures capable of conferring benefits rise to the level of a
financial contribution under Article 3 of the basic Regulation and Article 1.1(a) of the SCM Agreement. There
must be evidence of a government policy or programme to promote the industry under investigation (in this
particular case the ductile pipes industry), by exercising authority over or giving responsibility to public or
private bodies (here: the iron ore mining companies) to provide iron ore for less than adequate remuneration to
the ductile pipes industry.

(142) In line with the WTO's five-step test (*), the Commission has therefore reviewed very carefully the nature of the
government’s intervention (Does it involve entrustment or direction of iron ore mining companies?), the nature
of the entrusted bodies (Are the mining companies private bodies within the meaning of Article 3(1)(a)(iv) of the
basic Regulation?), and the action of the entrusted or directed bodies (Did the entrusted or directed iron ore
mining companies provide iron ore to the ductile pipes industry for less than adequate remuneration and hence
act as a proxy for the government?). Moreover, the Commission has verified whether the function carried out
would normally be vested in the government (Is the provision of iron ore at less than adequate remuneration to
producing companies in India a normal government activity?) and whether such function does not, in real sense,
differ from the practices normally followed by governments (Does the actual provision of iron ore by mining
companies, in real sense, differ from what the government would have done itself?).

(i) Entrustment of the iron ore mining companies by the Government of India

(143) In view of the Appellate Body’s conclusions referred to above, the Commission analysed first whether the Gol's
support to the ductile pipes industry is effectively an objective of a government policy and not merely a ‘side
effect’ of the exercise of general regulatory powers. The investigation examined in particular whether the price
distortions found were part of the governments’ objectives, or whether the lower prices of iron ore were rather
an ‘inadvertent’ by-product of general governmental regulation.

(144) A number of documents show that the Gol explicitly pursued as a policy objective the support of the ductile
pipes industry.

(") Appellate Body Report of 21 February 2005, DS296 United States — Countervailing duty investigation on Dynamic Random Access

Memory (DRAMS) from Korea, paragraphs 110-111.
(") Appellate Body Report, DS 296, par.116.
(*) Appellate Body Report, DS 296, para. 116.
(*") Appellate Body Report, DS 296, para. 115.
() Appellate Body Report, DS 296, para. 114, agreeing with the Panel Report, DS 194, para. 8.31. on that account.
*) Appellate Body Report, DS 296, para. 115.
(*) Panel Report, DS 194, paragraph 8.25.
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(145) In 2005 an expert group constituted by the Ministry of steel for formulating guidelines for preferential grant of
mining lease, issued a report (the ‘Dang Report) with a number of relevant findings and recommendations.
Already at that time it was noted that ‘... One major competitive advantage for Indian steel, apart from human
resources, would appear to lay in assured access to indigenous iron ore supplies at a discount to world prices.
This advantage must be preserved, nurtured and fully leveraged’ (¥*) (emphasis added).

(146) After disclosure, the Gol and ECL claimed that the Commission relied only on the Dang Report as a legal basis.
They quoted a Panel Report where the panel concluded that ‘we are not convinced that the single reference to the
Dang Report to the [p]olicy of captive mining leases’ provides support for determining the existence of a Captive
Mining of Iron Ore Programme’ (*). ECL also submitted that the Dang Report was prepared by an independent
expert with no legal value and incapable of setting policy goals for India.

(147) The Commission first observes that Government’s policy objectives are not necessarily contained in legally
binding texts. They could be included in a whole range of government documents and policy statements, such as
reports, speeches and submissions to the Parliament, declarations, etc.

(148) Second, the claims put forward by the parties are factually incorrect. As illustrated in recitals 153-169 below, in
addition to the Dang Report, the Commission took into account a number of other documents and legal acts in
order to conclude that the Gol pursued a policy objective of supporting of the ductile pipes industry.

(149) Third, concerning their claim on the basis of the Panel Report it is appropriate to quote the entire relevant
paragraph 7.211 thereof:

— ‘[...] we are not persuaded that the single reference in the Dang Report to the “[p]olicy of captive mining
leases” provides support for determining the existence of a Captive Mining of Iron Ore Programme. We
consider it highly relevant that, although the Dang Report describes the Indian iron ore industry, and the
policies applicable to that industry, there is no reference to any programme or policy benefiting captive
mining. Nor is there any suggestion that mining leases were provided to steel producers on terms any
different than those provided to other miners. Indeed, it is entirely possible that the reference to a “[pJolicy of
captive mining leases”, on which the United States relies, was merely intended to refer back to the fact that
mining leases are provided to steel companies, and to suggest that mining leases should continue to be
provided to steel producers.” (emphasis added, footnote omitted) (¥').

(150) It is evident from this quote that the panel did not challenge the fact that the Dang Report describes the Indian
iron ore industry, and the policies applicable to that industry. Indeed, the members of the expert group (*) were,
among others, government and industry representatives and it is reasonable to consider that they are well-
informed about the existing government policies and the situation of the industry. In addition, contrary to
captive mining, the report is explicit regarding the policy objective of benefiting Indian steel producers (‘assured
access to indigenous iron ore supplies at a discount to world prices’) and that this advantage has to be preserved
and encouraged.

(151) In the light of the foregoing, the Commission rejected these claims.

(152) The Gol took the following two measures to implement the above-mentioned specific policy goal (discouraging
exports of iron ore).

(*) The report of the ‘Expert Group’ on preferential grant of mining leases for iron ore, manganese and chrome ore, submitted to the
Ministry of Steel on 26 August 2005, page 36. The report is placed on the website of the Ministry of Steel and was last accessed on
23 November 2015: http://steel.gov.in/ GRANT%200F%20MINING%20LEASES.pdf

(*) Panel Report of 14 July 2014, DS436 United States — Countervailing Measures on Certain Hot-Rolled Carbon Steel Flat Products from
India, paragraph 7.211.

(¥) Panel Report, DS436, paragraph 7.211.

(**) Page 1 of the Dang report indicates that the expert group was chaired by Shri R.K Dang, Former Secretary, Ministry of Mines and its
members included representatives of departments/ministries, state governments, industry representatives and representatives from
industry associations and experts in the area of environment and mining.
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(153) The first measure is the decision taken on 1 March 2007 to impose export taxes on iron ore, initially at a rate of
300 INR per tonne (*) and subsequently changed from time to time. In particular, in March 2011 the rate was
increased to 20 % (*%), and in December 2011 it was increased to 30 % (*!); in April 2015 the export tax on low-
grade iron ore (Fe content below 58 %) was reduced to 10 % (*?). It should be noted that low-grade iron ore does
not have much use in India and therefore there is no need to keep low-grade iron ore available for Indian users
of iron ore.

(154) In general, the support of downstream industries can be a major motivation for imposing export restraints and
export taxes in particular. The fact that the major policy objectives of export restrictions (and significant export
taxes) is to protect and promote downstream industries by providing domestic downstream industries with cheap
raw materials and inputs was also established by the OECD report ‘The Economic Impact of Export Restrictions
on Raw Materials’ (*}) (‘the OECD report).

(155) The second measure is the introduction of a Dual Freight Policy (DFP) by the Ministry of Railways on 22 May
2008 (*). The DFP created a freight charge difference between the transportation of iron ore for domestic
consumption and for export. The average difference is threefold (**). The railway freights accounts for a very
significant part of the total cost of the iron ore (*%).

(156) Before and after definitive disclosure, ECL claimed that DFP had been abolished in 2009. However, on the basis
of the information provided by the Gol and the exporting producer, the Commission established that by means
of a number of Rates Circulars issued by the Gol, the Gol continues to apply during and after the IP different
freight charges to the transportation of iron ore for domestic consumption and for export to the advantage of
domestic consumption (¥). In particular, a distance based charge applies to exports, while under certain
conditions, domestic consumption is exempted from this charge. Therefore, the Commission rejected the claim.

(157) These two measures together constitute a targeted export restraint, basically established in 2007/2008 and
further expanded in March and December 2011 with the increases in the rate of the export tax on iron ore. The
following policy documents show, on the one hand, the existence of a policy objective to support the ductile
pipes industry, and, on the other hand, the Gol satisfaction to have achieved its objectives so far:

(158) The report of the Working Group on Steel Industry for the 12th five-year plan, issued in November 2011 (*)
states explicitly that:

— ‘The Ministry has taken measures to discourage export by imposing higher tariffs and special levies' (page 16),

— ‘At present export of iron ore is being discouraged through higher tariff levels. It is essential to continue with this policy
and if required the tax rates may further be jacked up. At the same time, there is a need to closely monitor the export of

2%) Based on the average domestic price of iron ore in that period, this would correspond to a percentage between 12 % and 15 %.

( g p p p p 8

(*) Customs notification No 27/2011 of 1 March 2011. The notification is placed on the website of the Ministry of Finance and was last
accessed on 23 November 2015 http://indiabudget.nic.infub2011-12/cen/cus2711.pdf

*) Second schedule of export tariff, published by the central Board of Excise and Customs. It was last accessed on 23 November 2015

P P y
http:/fwww.cbec.gov.in/resources|[htdocs-cbec/customs/cs-tariff201 5-16 sch2-exptariff.pdf
32) Customs Notification No 30/2015 of 30 April 2015, published by the central Board of Excise and Customs. It was last accessed on
p p y
23 November 2015 http:/[www.cbec.gov.in/resources|/htdocs-cbec/ub1516/do-ltr-jstrul-post-budget.pdf
(**) OECD Trade Policy Studies, The Economic Impact of Export Restrictions on Raw Materials, published on 16 November 2010. It was last
accessed on 23 November 2015 http://www.oecd.org/publications/the-economic-impact-of-export-restrictions-on-raw-materials-
9789264096448-en.htm
34 Office of the Comptroller and Auditor General (CAG) of India, audit report on dual freight policy for transportation of iron ore traffic in
p P ght policy p
Indian Railways, dated 8 May 2015. The information is placed on the CAG webpage and was last accessed on 23 November 2015 at
http://www.saiindia.gov.in/english/home/public/In%20_Media/140f2015.pdf
(*) Government of India, Ministry of Finance, Department of Economic Affairs, Working Paper No 3/2014-DEA, ‘India’s Merchandise
Exports: some important issues and policy suggestions’, page 40. This document is placed on the website of the Ministry of Finance. It
was last accessed on 23 November 2015 http://finmin.nic.in/workingpaper/Working%20Paper%200n%20Trade%2028082014.pdf
rticle ‘India hikes rail freight rates on iron ore exports’, in The Wall Street Journa Marc! 10, last accessed on ovember

%) Article ‘India hikes rail freigh ports’, in The Wall S 116 h 2010, 1 don23N ber 2015

http://www.wsj.com/articles|SB10001424052748703734504575125151243861216
e last amendment of the freight rates applicable to iron ore was Addendum No 16 to Rates Circular No 36 o ated 1.9.

*7) The | d f the freigh pplicabl i Addendum No 16 to R Circular No 36 of 2009 dated 1.9.2015
adopted by the Ministry of Railways, Gol. See: http://www.indianrailways.gov.in/railwayboard/uploads/directorate/traffic_comm/
Freight_Rate_2k15/RC_36_09_Addendum-16.pdf, last accessed on 26 January 2016.

(**) Ministry of Steel, report of the working group on steel industry for the twelfth five year plan (2012-2017), November 2011. The report
is placed on the website of Planning Commission of the Gol and was last accessed on 23 November 2015: http://planningcommission.
gov.in/aboutus/committee/wrkgrp12/wg_steel2212.pdf


http://indiabudget.nic.in/ub2011-12/cen/cus2711.pdf
http://www.cbec.gov.in/resources//htdocs-cbec/customs/cs-tariff2015-16/sch2-exptariff.pdf
http://www.cbec.gov.in/resources//htdocs-cbec/ub1516/do-ltr-jstru1-post-budget.pdf
http://www.oecd.org/publications/the-economic-impact-of-export-restrictions-on-raw-materials-9789264096448-en.htm
http://www.oecd.org/publications/the-economic-impact-of-export-restrictions-on-raw-materials-9789264096448-en.htm
http://www.saiindia.gov.in/english/home/public/In%20_Media/14of2015.pdf
http://finmin.nic.in/workingpaper/Working%20Paper%20on%20Trade%2028082014.pdf
http://www.wsj.com/articles/SB10001424052748703734504575125151243861216
http://www.indianrailways.gov.in/railwayboard/uploads/directorate/traffic_comm/Freight_Rate_2k15/RC_36_09_Addendum-16.pdf
http://www.indianrailways.gov.in/railwayboard/uploads/directorate/traffic_comm/Freight_Rate_2k15/RC_36_09_Addendum-16.pdf
http://planningcommission.gov.in/aboutus/committee/wrkgrp12/wg_steel2212.pdf
http://planningcommission.gov.in/aboutus/committee/wrkgrp12/wg_steel2212.pdf

18.3.2016 Official Journal of the European Union L 73/19

iron ore to make sure that higher tariffs alone can effectively tackle the issue of conservation of resources for domestic use.
Additional measures such as higher freight rate on export cargo, increase in inland freight rate etc. and other adminis-
trative measures may also be considered’ (point 3.6.3.3 on page 46);

— ‘During 2010-2011, export of iron ore declined mainly due to the ban on exports by Karnataka and the fiscal measures
taken by the Central Government for restricting export of iron ore from the country...The high export demand in the
past several years has driven up the production base in the country, leading to an output level far above domestic
demand. Government has taken several important initiatives to discourage excessive mining to satisfy growing export
market. These have so far included imposition of fiscal measures such as export duty, increasing railway freight for
exports, etc.’ (points 4.2.5.2 and 4.2.5.4 on page 57);

— ‘Long-term policy measures for curbing iron ore exports should aim at attracting investment in steel-making capacity so
that value addition and export of finished products are promoted. In the short and more immediate time frame the same
may be achieved by taking recourse to appropriate fiscal measures. At present export of iron ore from the country is
discouraged through: (i) imposition of an export duty of 20 % ad-valorem on iron ore; and (ii) charging of significantly
higher railway freight on iron ore meant for export. These measures have contributed to reduction in iron ore prices in the
domestic market as compared to the international market and played a vital role in making available iron ore to domestic
industries at competitive prices. To effectively discourage export of iron ore from the country, it is recommended that
appropriate fiscal measures should be designed and calibrated on a continuous basis in line with the exigencies of the ore
market — both domestic and international’ (point 4.2.6.5 on page 60). (emphasis added).

(159) The 12th five-year plan (*) (2012-2017) confirms the policy statements of the report of the Working Group on
Steel Industry:

— ‘Some natural resources like good-quality coal and iron ore are becoming short in supply in the global economy with
growing demand from developing economies especially China and now India. Domestic availability of some of these raw
materials provides us a competitive advantage which we should leverage to build domestic industries that add value to
these resources, thus creating additional jobs and improving our trade balance. Going further up the value change
Government policies and duty structure should be designed in a way to incentivise value addition of steel rather than
exporting steel in raw material form.’” (page 67, paragraph 13.72) (emphasis added).

(160) After disclosure, ECL challenged the Commission’s referral to the documents above. First, it argued that the
Report of the Working Group on Steel Industry had no legal value as it was just an opinion or assessment of
some individuals and it was not Government endorsed document. Second, it stated that the 12th five-year plan
was incorrectly quoted as it contained, for example, a recommendation that Targe scale exports of iron ore have
raised serious concerns about the future availability. [...] there is an urgent need to address the problems of
degradation of the environment, displaced population, transportation bottleneck and so on.’

(161) On the first argument, the Commission is of the view that, although the Report of the Working Group on Steel
Industry is not issued by the Government, it describes the status of the Indian iron ore industry and the
Government policy applied to it. Indeed, the working group was composed of, among others, government and
industry representatives (*) and it is reasonable to consider that they are well-informed about the existing
government policies and the situation of the industry.

(162) Concerning the second argument, the Commission had never claimed that this five year plan was limited to the
policy objectives and recommendations it quoted concerning iron ore. The recommendations the exporting
producer is referring to are related to allegations of illegal mining and environmental violations which were an
important problem at the time when the report was issued. This was addressed by the numerous court decisions
to close mines for instance in the states of Karnataka, Odisha and Goa. The fact that the policy pursues an
additional environmental objective does not nullify the primary economic objective. Rather, it is perfectly
acceptable that a government policy pursues two objectives at the same time. Consequently, the Commission
rejected these claims.

(163) ECL also submitted that the Planning Commission of India existing since 1950 which formulated the five-year
plans was dissolved on 1 January 2015 and that there will no longer be five-year plans.

(*) The twelfth five year plan (2012-2017) Economic Sectors Volume II Chapter 13, page 67, paragraph 13.72. The plan, dated 10 May
2013, is placed on the website of the Planning Commission of the Gol and was last accessed on 23 November 2015: http://
planningcommission.gov.in/plans/planrel/12thplan/pdf/12fyp_vol2.pdf

(*) For reference, see footnote 38, page 185 thereof.


http://planningcommission.gov.in/plans/planrel/12thplan/pdf/12fyp_vol2.pdf
http://planningcommission.gov.in/plans/planrel/12thplan/pdf/12fyp_vol2.pdf

L 73/20

Official Journal of the European Union 18.3.2016

(164) From the provided website () it appears that the Planning Commission has been indeed dissolved (*?). However,

(165)

(166)

(167)

(168)

(169)

(170)

171)

(172)

(
(
(
(
(

a possible expiration of the Five Year Plan after 2017 does not affect the finding that the plan will remain in
place until then.

Finally, ECL quoted another part of the Report of the Working Group on Steel Industry where it was stated that
iron ore prices are ‘free from government intervention’ and ‘are determined by [...] market forces’; in addition,
‘domestic iron ore prices have generally moved in tandem with the international prices.” (*)

The targeted export restraints do not eliminate the market forces altogether on the Indian domestic market but
have serious effects with regards to reducing exports and inducing market operators to sell their goods for a
lower price than they could obtain in the absence of this policy. This finding does not contradict the assertion
made by the report that domestic iron ore prices have generally moved with the international prices. Indeed,
exports and imports of India have not been banned altogether. Therefore, it is inevitable that international prices
have some impact on Indian domestic prices. This, however, does not mean that domestic prices are at the same
or higher level than international prices. Consequently, this claim was rejected.

By imposing such targeted export restraints (in particular through export taxes and the dual freight policy), the
Gol puts Indian iron ore mining companies into an economically irrational situation, which induces them into
selling their goods for a lower price than they could obtain in the absence of this policy.

The Gol took a ‘more active role than mere acts of encouragement’, as required by the Appellate Body (*). The
measures taken by the Gol restrict the freedom of action of the iron ore mining companies by limiting in
practice their business decision as to where to sell their product and at what price. They are prevented from
maximising their income as their proceeds are harshly reduced by those measures.

The policy statement in the Dang report of 2005 that ‘assured access to indigenous iron ore supplies at a
discount to world prices must be preserved, nurtured and fully leveraged’ (see recital 145 above) and the
subsequent finding in the 12th five-year plan that ‘Domestic availability of some of these raw materials provides
us a competitive advantage’ (¥) also show that the Gol expects the iron ore mining companies not to
dramatically reduce domestic output but to maintain a stable supply of domestic iron ore. These expectations
were fulfilled as the Gol itself observed in the report for the 12th five-year plan cited in the fourth indent in
recital 158 as well as in the statements made by the Ministry of Steel referred to in recitals 174 to 176 below.
Further, nothing on the record supports the proposition that the Gol permitted iron ore producers to freely adapt
their output to the demand as affected by the Gol's targeted export restraints. On the contrary, it is well-known
that operating in a free market system it is reasonable to assume that iron ore mining companies would not
frustrate significant initial investments and high fixed costs by lowering the production output just in order to
avoid oversupply and subsequent downward pressure on domestic prices pursuant to the Gol's measures. Thus,
iron ore producers are encouraged by the Gol to maintain production to supply the domestic market even if a
rational supplier would adapt its output in a situation where exports have been dis-incentivised.

Therefore, through those measures the Gol induces the iron ore mining companies to keep the iron ore in India
because they cannot sell at better prices which would prevail in India absent these measures.

In this sense, the input producers are ‘entrusted’ by the government to provide goods to the domestic users of
iron ore, i.e. steel manufacturers, including the ductile pipes producers for less than adequate remuneration. The
iron ore mining companies are given the responsibility to create an artificial, compartmentalised, low-priced
domestic market in India.

In other words, when applying the target export restraints, the Gol knows how the iron ore producers will
respond to the measures and what consequences will result from them. While these producers may lower their
domestic production a bit to respond to the export restraint, they would not shut it down or adapt it to a very
low level. Rather, as explained in recital 169 in the mining sector the adaptation of their production will remain

) http:/[niti.gov.in/content/index.php, accessed on 27 January 2016.

*?) This is confirmed by the archived website of the Commission: http://planningcommission.gov.in| accessed on 27 January 2016.

) See above recital 138.

+) See references in footnote 39 above.

)
+) See footnote 38 above, page 57.
)


http://niti.gov.in/content/index.php
http://planningcommission.gov.in/
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moderate, which results in lower domestic prices. In this regard, the effects are established on an ex ante, not ex
post basis and are therefore not ‘inadvertent’. There is a clear ‘demonstrable link’ between the policy and the
conduct of private bodies involved, which are acting as a proxy for the Government to carry out its policy of
providing iron ore for less than adequate remuneration to the ductile pipes industry.

(173) The Gol itself acknowledges the success of its targeted export restraints policy. In 2013 the standing committee
on Coal and Steel within the Ministry of Steel issued its thirty-eight report on ‘review of export or iron ore

policy’ (*).

(174) In reply to a question from the committee, the Ministry of Steel informed that ‘although domestic consumption
of iron ore by the domestic industries have shown an increasing trend since 2004-2005, the production of iron
ore has always been much higher than the domestic consumption, due to export-led production of iron ore in
the country. However, to improve availability of iron ore for the domestic iron and steel industry and to conserve
iron ore for future long term domestic requirement, fiscal measures have been taken to discourage export of iron
ore and presently, export duty at the rate of 30 % ad valorem is levied on all varieties of iron ore (except pellets),
which has resulted in significant decrease in exports during 2011-2012 and the current year’ (point 2.7 on
page 14).

(175) The Ministry of Steel submitted highlights of Foreign Trade Policy regarding export of iron ore (point 4.13 on
page 23), including:

— the export of iron ore with Fe content above 64 % is canalised through the Metal and Mineral Trading
Company (MMTC) and is allowed against licences issued by the Directorate General for Foreign Trade (DGFT),

— high-grade iron ore (Fe content above 64 %) from Bailadila in Chhattisgarh is allowed to be exported with
restrictions on quantity imposed primarily, with a view to meet domestic demand on priority. Export
quantities cannot exceed annually 1,81 million tonnes for lumps and 2,71 million tonnes for fines.

(176) The Ministry of Steel also reported to the committee that ‘With the increase in export duty to 20 % ad valorem with
effect from 1st March, 2011, the export of iron ore reduced by about 37 % to 61,74 million tonnes during 2011-2012 as
compared to 97,66 million tonnes during the year 2010-2011. With further increase of export duty on iron ore to 30 %
ad valorem from 30th December, 2011, the export has further reduced. During the first half of the year 2012-2013, the
export has declined by more than 50 % to 14,4 million tonnes as compared to 30,75 million tonnes during the same
period previous year. Ministry of Steel has been taking up the matter regularly with the Ministry of Finance for levying of
appropriate export duty on iron ore in order to discourage its export effectively and to improve availability of iron ore for the
domestic iron and steel industry at affordable price’ (point 4.19 on page 26).

(177) In conclusion, the Commission found that the Government had entrusted the mining companies to carry out its
policy to create a compartmentalised domestic market and to provide iron ore to the domestic iron and steel
industry for less than adequate remuneration.

(i) Entrustment of private bodies within the meaning of Article 3(1)(a)(iv) of the basic
Regulation

(178) The Commission then assessed whether the iron ore mining companies in India are entrusted by the Gol within
the meaning of Article 3(1)(a)(iv) of the basic Regulation.

(179) The two Indian exporting producers were purchasing the overwhelming majority of the iron ore from private
undertakings, except for a small quantity of iron ore purchased from the National Mineral Development
Corporation (NMDC) which is one of the biggest players on the market and is owned by the Gol.

(180) Without prejudice to the question whether the Gol exercises meaningful control over the NMDC within the
meaning of Article 2(b) of the basic Regulation, which is irrelevant for the purpose of this investigation, the
Commission considered that all iron ore mining companies, regardless of whether or not they are publicly
owned, are private bodies which were entrusted by the Gol within the meaning of Article 3(1)(a)(iv) of the basic
Regulation to provide iron ore for less than adequate remuneration.

(*) Ministry of Steel, Standing Committee on coal and steel (2012-2013), review of export of iron ore policy, thirty-eight report. The report
is placed on the website of the India environmental portal and was last accessed on 23 November 2015. http://admin.
indiaenvironmentportal.org.in/files/file/Review%200f%20Export%200{%20Iron%200re%20Policy.pdf


http://admin.indiaenvironmentportal.org.in/files/file/Review%20of%20Export%20of%20Iron%20Ore%20Policy.pdf
http://admin.indiaenvironmentportal.org.in/files/file/Review%20of%20Export%20of%20Iron%20Ore%20Policy.pdf
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(i) Provision of iron ore by the iron ore mining companies for less than adequate
remuneration

(181) In the next step, the Commission verified whether the iron ore mining companies have actually carried out the
above-mentioned governmental policy to provide iron ore for less than adequate remuneration. That necessitated
a detailed analysis of the market developments in India against an appropriate benchmark.

(182) Through the targeted export restraints and other related measures, the Gol induced the mining companies to sell
locally at lower prices than otherwise (i.e. absent those measures, the mining companies would have exported the
iron ore at higher prices). In contrast, the mining companies did not do so because of the GoI's policy to favour
the downstream industry, including the ductile pipes industry.

(183) The data concerning production, consumption, import and export of iron ore over the years are as follows (¥):

2006- 2007- 2008- 2009- 2010- 2011- 2012- 2013- 2014-
2007 2008 2009 2010 2011 2012 2013 2014 2015
Production 187 696 | 213 250 | 212 960 | 218 553 | 207 157 | 168 582 | 136 618 | 152 433 | 128 187
(000 tonnes)
Consumption 78 601 86 816 | 86 816 | 96 955 | 107 220 | 100 572 | 103 399 | 110 500 N/A
(000 tonnes)
Imports 483 293 69 897 1867 978 3056 369 11 433
(000 tonnes)
Exports 91 425 | 68473 | 68 904 | 101 531 | 46 890 | 47 153 | 18 122 | 16 302 7 492
(000 tonnes)
(184) The trends are shown in the graph below:
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(185) The data show the impact of the export restraint on the domestic market for iron ore in India.

(*) Source: Indian Bureau of Mines http://ibm.nic.in/index.php?c=pages&m=index&id=87&mid=17951 and questionnaire replies by the
Gol. The data are reported by financial year which goes from 1 April of year x to 31 March of year x+1.
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(186)

(187)

(188)

(189)

(190)

(191)

(192)

(193)

(194)

The most visible effect of the policy is the impressive reduction of the volume of export of iron ore following the
introduction of the targeted export restraints in 2007 and then again following their expansion in 2011. Hence,
the targeted export restraints achieved the goal pursued by the Gol of discouraging exports and keeping iron ore
available for the domestic downstream industry at lower prices.

The trends of iron ore production show that the domestic production had been rather stable until 2011 when it
started decreasing. The decrease does not appear to be the consequence of any adaptation of the production by
iron ore mining companies to the export restrictions; rather, it is mainly explained by the numerous court
decisions to close mines due to allegations of illegal mining and environmental violations, for instance in the
states of Karnataka, Odisha and Goa.

After disclosure, ECL argued that if the aim of the Indian Government was to ensure oversupply of iron ore to
make iron ore available at cheap prices to the domestic users, it seems counterintuitive that the Supreme Court
and local State Courts banned mining in the states mentioned above. The Gol could have challenged the various
mine closures.

The Commission notes that the judicial system of India is independent from the Gol and bound only by law. At
the same time, it is evident from the information at the Commission’s disposal that the closures were due to
violations of the domestic environmental and mining rights legislation. As explained in recital 162 above, it
appears that the government’s iron ore policy pursued economic and environmental objectives at the same time.
It follows that the non-challenge of courts decisions relating to the environmental pillar of this policy does not
imply that the government had abandoned the economic pillar thereof. Therefore, this claim was rejected.

Notwithstanding a reduction in production of iron ore, the Indian market shows a constant and irrational
overcapacity compared to the sum of domestic consumption and exports minus imports. This led to an excess
supply of iron ore on the domestic market as acknowledged and sought by the Gol.

After disclosure, referring to the table contained in recital 183 above, ECL claimed that the Commission failed to
analyse the fact that exports of iron ore from India were high and carried on even after export tax on iron ore
had been increased to 30 % in December 2011.

The Commission stressed that the objective of the export tax on iron ore was not to stop altogether the exports,
but to reduce them, while increasing availability on the domestic market. Therefore, it is unreasonable to expect
that exports will disappear after the imposition of the export tax. Nevertheless, the Commission observed that
the export tax had significant effects on exports shortly after its introduction. Indeed, in the period 2012-2013
the export sales decreased by more than 60 % compared with 2011-2012 and continued to decrease significantly,
reaching a drop by 84 % in 2014-2015 in comparison with 2011-2012. At the same time production decreased
only by 24 % between 2011-2012 and 2014-2015 for the reasons explained in recital 187 above. Thus the
availability of iron ore for domestic sales remained stable for the same period. This clearly shows that the export
tax achieved its objectives to curb exports of iron ore.

After disclosure, ECL contended that the Commission should have also compared iron ore production in India
for captive and non-captive use. According to ECL, captive use had been historically significant, while non-captive
production of iron ore had declined by 41 % between 2009-2010 and 2013-2014 which also partially explained
the decline in exports by the non-captive producers since 2009-2010.

L 73/23

This claim is not factually correct as illustrated by the following table (*%):

2009-2010 2010-2011 2011-2012 2012-2013 2013-2014 2014-2015
Captive 43 797 44 761 42 967 44 961 50 099 43 885
(000 tonnes)
Index 100 102 98 103 114 100

(*) Source: Indian Bureau of Mines http://ibm.nic.in/index.php?c=pages&m=index&id=87&mid=17951 and questionnaire replies by the

Gol. The data are reported by financial year which goes from 1 April of year x to 31 March of year x+1.


http://ibm.nic.in/index.php?c=pages&m=index&id=87&mid=17951

L 73/24

Official Journal of the European Union

18.3.2016

(195)

(196)

(197)

(198)

(199)

(200)

(201)

(202)

(203)

2009-2010

2010-2011

2011-2012

2012-2013

2013-2014

2014-2015

Non-captive
(000 tonnes)

174 756

162 396

125 615

91 657

102 334

84 302

Index

100

93

72

52

59

48

Total production

218 553

207 157

168 582

136 618

152 433

128 187

(000 tonnes)

Indeed, non-captive production declined since 2011-2012. As explained above, the decline was mainly due to
mine closures during that period. However, the decline in non-captive production cannot be accepted as a reason
for the decline in exports. As evident from the table in recital 183 above, exports declined by 59 % between
2012-2013 (when the higher rate of 30 % of export tax started having effects) and 2014-2015, while the non-
captive production decreased by only 8 % during the same period. Therefore, this claim was dismissed.

ECL also claimed that the Commission should have also taken into account differences in developments of the
various iron ore grades. In particular, for the iron ore grades most used by ductile pipes producers, between
2010-2011 and 2013-2014, the production of iron ore fines 60 %-62 % fell by 44 % and between 2009-2010
and 2013-2014 the production of iron ore fines 62 %-65 % fell by 30 %.

The developments in the production of high grade iron ore are in line with the general trends established above
concerning production of iron ore. Therefore, the Commission found that they do not modify the conclusions
reached in recitals 183 to 187 above.

Imports of iron ore to India have always been negligible in quantity and value. There was a slight increase of
imports during the tax year 2012-2013 which dropped again the following year. In 2014-2015 imports
increased again to their highest level in history though still remaining at below 10 % of the Indian domestic
production.

This post-IP development is due to the current situation of exceptionally low international prices caused by the
increase in iron ore supply (the main producing countries Australia, Brazil and South Africa have all increased
production) and the contextual decrease in iron ore demand, due to the slowdown of the Chinese growth and the
worldwide economic context.

Further, the Commission analysed the impact of the excess supply of iron ore due to the Gol's export restraints
on the domestic price of iron ore in India, if any.

The Commission calculated the average domestic price of iron ore in India based on the data published monthly
at country level and state by state by the Indian Bureau of Mines (IBM) distinctly per grade (lumps or fines) and
Fe content (*).

Those prices are based on the returns filed by the miners to the IBM pursuant to the Indian Mineral Conservation
and Development Rules (MCDR) and are therefore considered more representative than prices published by
specialised press concerning a single company (such as the National Mineral Development Corporation —
NMDC) or a single area in India.

Of all the grades, the Commission analysed the trend of the average price of iron ore fines with a Fe content
between 60 % and 65 % because this is the quality mostly used by the producers of the product concerned in
India. However, such detailed break-down of data per grade was only available as of mid-2009. Therefore, for the
previous years, the Commission made use of the data concerning Indian average domestic price of all grades and

(*) Indian Bureau of Mine’s monthly average sales price of minerals, link to the web page provided by the Gol, last accessed on
23 November 2015 http://ibm.nic.in/index.php?c=pages&m=index&id=87&mid=17951
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types of iron ore (again including average royalty of 14 %, taxes of 2 %, and transport of INR 900 per tonne),
with no distinction between the types (lumps or fines) and the Fe content. The average transport costs were
based on the ones reported by the two exporting producers. The Commission also added INR 25 to cover
handling and loading between the mine head and the train/truck based on verified cost data from one of the
exporting producers. The method of calculation of royalty and taxes was based on the data submitted by the Gol
and was subsequently disclosed to the exporting producers.

(204) The average domestic price for iron ore fines with a Fe content between 60 % and 65 % was compared to the
average price of iron ore fines with a Fe content of 62 % (*°) imported in China (CFR Tianjin port) as published
by the International Monetary Fund (*'). China being the biggest importer of iron ore, the import price in China
is considered to be the benchmark price for this commodity.

(205) To remove the costs of international freight, the average domestic price was also compared with the FOB price
for iron ore exports from Australia. Australia being the biggest producer of iron ore, its FOB export price is also
representative of the international prices. Similar to the Indian domestic prices, the data from Australia are
available at aggregate level of lumps and fines (*. In addition, FOB export prices from Australia are also
available from another source, but only for fines (*3).

(206) After disclosure, ECL requested that Australian FOB prices and Chinese CFR prices should be adjusted downward
for absence of moisture (2 % for lumps and 8 % for fines) and handling loss (2 %) which is allegedly higher for
export than in the case of domestic prices. The exporting producer also requested a further adjustment of the
Australian FOB prices with stevedoring costs (**) because they are necessarily included in the Australian FOB
prices, while they are not incurred in India when iron ore is sold domestically.

(207) The Commission accepted the request for adjusting downwards the Australian FOB price for absence of moisture
since the Indian statistical data is based on iron ore containing moisture. In addition, the moisture content
differences for iron ore fines and lumps could be verified with data from the complainant. The Australian FOB
prices are available at aggregate level, and based on the split between lumps and fines as reported by the
Australian authorities (Australia’s Department of Industry, Innovation and Science), an adjustment was done on a
weighted average basis for the complete ‘basket of fines and lumps’ (- 6,75 %).

(208) The Commission also decided to deduct stevedoring costs from the Australian FOB prices. In fact, most of the
services included in stevedoring at a port relate to handling of the iron ore within the port and loading them
subsequently on a ship. Such costs do not occur after unloading iron ore from a truck to an Indian factory and
were hence deducted from the Australian FOB price. It thus made a fair comparison between Indian domestic
prices of iron ore brought from an Indian mine to a factory in India (but not unloaded in the factory) and
Australian domestic prices of iron ore brought from a mine to a port (but not unloaded in the port).

(209) However, the Commission rejected the claim for an adjustment for handling loss as it was unable to establish
with certainty from various sources that FOB prices incorporate handling losses and that those handling losses
are 2 % higher than the handling losses possibly incurred when iron ore is sold domestically.

(210) Furthermore, ECL argued that the Australian export price includes a 22,5 % tax on mining profits and thus
Australian prices are not comparable to the Indian iron ore prices. However, it is evident from the website
referred to by the exporting producer that this tax replaces the royalties paid by mining companies and all
royalties which have been paid prior to its entry would be rebated (**). Since, as indicated in the recital above,
Indian prices contain royalties, it is reasonable to keep this tax contained in the Australian price in order to
ensure fair comparison.

(*%) The benchmark is based on this level of Fe content.

(*") International Monetary Fund, primary Commodity prices, last accessed on 23 November 2015, http://www.imf.org[external/np|res|
commod|External_Data.xls

*2) http:/[www.industry.gov.au/Office-of-the-Chief-Economist/Publications/Pages/default.aspx last accessed on 1 February 2016.

p V-8 g p Y
53) Australian Government Department of Industry, Innovation and Science, China Resources Quarterly Southern spring ~ Northern
p Y y pring

autumn 2015,  http:/fwww.industry.gov.au/Office-of-the-Chief-Economist/Publications/Pages/Westpac-Industry-Science-China-
Resources-Quarterly.aspx# last accessed on 1 February 2016.

(**) According to the information provided by ECL, stevedoring costs for iron ore fines for export include, inter alia, paying a rent for the
store in the port; costs for using specialised equipment in the port; additional costs to putting the iron ore onto the ship.

(*) See http://www.mining-tax.com.au accessed on 29 January 2016.
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(211) On this basis, the Commission calculated an adjusted FOB Australian price, as the closest possible proxy for an
undistorted Indian domestic price. The comparison between the various sets of data is shown in the table and

succeeding graph below:

2006- 2007- 2008- 2009- 2010- 2011- 2012- 2013- 2014-
2007 2008 2009 2010 2011 2012 2013 2014 2015
India domestic price (all grades | 1803 | 2 197 | 2480 | 2330 | 3143 | 3564 | 3712 | 3363 | 3903
and types) (1)
India domestic price (fines 60- 1803 2197 | 2480 | 2931 | 3038 | 3914 | 3569 | 3117 | 3676
65 %) (')
China imports fines 62 % CFR 1545 | 1716 | 2966 | 4481 | 7229 | 7582 | 7121 | 7948 | 5017
Tianjin ex. AU ()
Australia FOB IODEX (fines N/A N/A 2758 | 4167 | 6723 | 7193 | 6 692 | 7 138 | 4 557
only 62 %) (%)
Australia FOB (all grades and 1884 | 2365 | 3448 | 3359 | 5225 | 7083 | 6152 | 6 755 | 5130
types) 62 % (%)
Adjusted Australia FOB (all 1396 | 1844 | 2854 | 2771 | 4510 | 6 241 | 5374 | 5936 | 4421

grades and types 62 %) (°)

(') Indian Bureau of Mines’ monthly average sales price of minerals, link to the webpage provided by the Gol, http://ibm.nic.in/index.

php?c=pages&m=index&id=87&mid=17951 last accessed on 23 November 2015.

(9 International Monetary Fund, primary Commodity prices, last accessed on 23 November 2015, http://www.imf.org/external/np|res|

commod|External_Data.xls

(}) Australian Government Department of Industry, Innovation and Science, China Resources Quarterly Southern spring ~ Northern
autumn 2015,  http://[www.industry.gov.au/Office-of-the-Chief-Economist/Publications/Pages/Westpac-Industry-Science-China-

Resources-Quarterly.aspx# last accessed on 1 February 2016

(*) http://www.industry.gov.au/Office-of-the-Chief-Economist/Publications/Pages/default.aspx last accessed on 1 February 2016.
(’) Based on data available at http://www.industry.gov.au/Office-of-the-Chief-Economist/Publications/Pages/Resources-and-energy-

quarterly.aspx# last accessed on 1 February 2016, adjusted for: (i) moisture content, of weighted average of — 6,75 %; and (i) —

INR 360 stevedoring costs.
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(212) The comparison shows that the Gol interventions on iron ore which led to a drastic reduction of exports of iron
ore and to an excess supply in India, have also had an impact on the domestic prices of iron ore. First, since
2008 domestic prices of iron ore in India are constantly lower than international prices. Second, while internat-
ional prices show a significant increase over the years 2008 to 2011, corresponding to the two points in time
when the export restraints were introduced (2007/2008) and enhanced (2011), the trend of domestic prices of
iron ore in India is rather flat, as if it was separated and unaffected by the situation in the rest of the world.

(213) Hence, the Gol targeted export restraints achieved the objective of making iron ore available to domestic
industries at lower prices by keeping the domestic Indian price stable, although the iron ore prices were
increasing significantly on the world market. There is no reason why the Indian prices should not have followed
the trends of international prices, but for the targeted export restraints and other related measures set up by the
Gol. Indian producers of iron ore would have benefited from more profitable sales at the higher international
prices absent the targeted export restraints. Instead, they were induced to continue production and provide iron
ore locally at lower prices.

(214) After disclosure, ECL claimed that the significantly increased imports into India in 2014-2015 show that the
Indian domestic price was not entirely decoupled from international prices. If the Gol really had wished to
provide iron ore at less than adequate remuneration, it then would have entrusted and directed the iron ore
producers to reduce prices even further. Moreover, Indian iron ore producers such as NMDC and Rundta have
allegedly maintained iron ore prices which were much higher than international prices as noted in the complaint.

(215) The Commission observed that Indian domestic prices remained below international prices throughout the entire
period of existence of the import tax and remained almost unchanged since 2013 in comparison with the
parallel significant decrease in international prices. In addition, nothing in the file supports the claim that NMDC
and Rundta have maintained iron ore prices higher than international prices. Therefore, this claim was rejected.

(216) After disclosure, Jindal also challenged the Commission’s finding of entrustment since the iron ore producers
could decide, as they allegedly did, to decrease production and the price in other markets could decrease, as it
allegedly happened.

(217) Concerning the allegation that iron ore producers allegedly decided to decrease production, as explained in
recital 187 above, the Commission found that the decrease in the production in the past was mostly due to
closing of allegedly illegal mines. Second, as explained in recital 169 above, the mining companies would not
decrease output, given the significant initial investment they make in production. Therefore, this claim was
rejected.

(218) With regards to the decrease of prices in other markets, the Commission rejected this claim for the same reasons
as the ones contained in recital 269 below.

(219) In light of the foregoing, the Commission concluded that the iron ore mining companies in India were entrusted
to provide the iron ore to the domestic ductile pipe industry for less than adequate remuneration.

(iv) The function which would normally be vested in the government and the practice, which,
in no real sense, differs from practices normally followed by governments

(220) After definitive disclosure, ECL alleged that the Commission had only assessed the first of the five relevant criteria
(entrustment and direction) and not assessed the four other ones. The Commission dismissed this argument as it
had discussed the nature of the mining companies (recitals 178-180) and the function carried out by them
(recitals 181-219) in great detail already at that stage. It then briefly added its considerations on the fourth and
the fifth criterion.

(221) With respect to the ‘normally vested’ criterion, which had not been further clarified by the Panel (*) yet, the
Commission considered that the provision of raw materials located within a country to national companies is a
function which is normally vested in the government. Under general international law, States have sovereignty

(*) Panel, DS 194, paragraph 8.59.
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over their natural resources. While they enjoy large discretion how to organise the exploitation of their natural
resources, their sovereignty normally translates into a regulatory governmental power to do so. In this respect, it
is irrelevant whether or not a government would habitually engage in this function (*’). The Commission therefore
found that the provision of iron ore located in Indian soil to the Indian steel industry is a function which is
normally vested in the government.

(222) As regards the ‘in no real sense differs’ criterion, the Commission noted that the language originated in the 1960
report of the Panel on Review Pursuant to Article XVL:5, in which similar language was used in respect of
producer-funded levies that were deemed not to differ, in any real sense, from government practices of taxation
and subsidisation (**). Against that background, this criterion requires an affirmative finding that the provision of
goods by the entrusted private bodies does not, in any real sense, differ from the hypothesis that the government
had provided such goods itself.

(223) ECL alleged that a difference in the practice between the Indian government and the Indian mining companies in
providing iron ore could lie in the level of price-determination. While the government might have opted to fix a
cheap price for providing iron ore to domestic steel companies, the mining companies do not have such a power
at their disposal.

(224) However, the hypothesis that the government could have also intervened into the market by way of fixing prices
does not create any difference in real sense. In the present case, the government had chosen to entrust private
companies to provide iron ore for less than adequate remuneration, the level of which fluctuates over time. This
does not differ from a practice where the government would have provided iron ore directly to the Indian steel
producers at fluctuating price levels, which it could have fixed on a daily or monthly basis, following certain
indicators relating to the situation of domestic Indian demand and supply. It follows that there is no difference, in
any real sense, between directly intervening in the market with providing iron ore under a system of constantly
changing government prices or by entrusting the responsibility to provide iron ore at less than adequate
remuneration to mining companies. The Commission hence rejected the claim that the issue of ‘government pre-
determined conditions” would show a difference, in a real sense, between direct and indirect provision of iron ore
to the Indian ductile pipes industry.

(225) Finally, the Commission found that the practice to indirectly intervene in the market through export restraints is
followed by a number of governments worldwide. Only in India itself, an enormous variety of export taxes exist.
Therefore, it was self-evident for the Commission that it was also dealing with a practice ‘normally followed by
governments’.

(v) Conclusion

(226) With the targeted export restraints (see recital 157 above), the Gol induced the domestic iron ore mining
companies to sell iron ore locally and ‘entrusted’ them to provide this raw material in India for less than adequate
remuneration. The measures at issue achieved the desired effect to distort the domestic market of iron ore in
India and to depress the price to an artificially low level to the advantage of the downstream industry. The
function to provide iron ore for less than adequate remuneration is normally vested in the government and the
practice of the mining companies to carry it out does not, in any real sense, differ from practices normally
followed by governments. The Commission thus concluded that the Gol provided an indirect financial
contribution within the meaning of Article 3(1)(a)(iv) and (iii) of the basic Regulation, as interpreted and applied
in line with the relevant WTO standard under Article 1.1(a)(iv) and (iii) of the SCM Agreement.

(227) After definitive disclosure, the Gol as well as the two exporting producers challenged the Commission’s
assessment that the identified targeted exports restraints can be termed as a financial contribution by a
government. In particular, they asserted that the Commission analysed the reaction to (or the effects of) an
imposed measure instead of examining the affirmative action of a government or the nature of the imposed
measure to determine a financial contribution. Moreover ECL found that the Commission failed to establish the
existence of an act giving responsibility to or authoritatively directing iron ore producers. Furthermore, the same
parties disputed the Commission’s reliance on references in isolated reports, arguing that they cannot be
considered as sufficient evidence or support for determining a financial contribution by the Gol.

(*’) Panel, DS 194, paragraph 8.59 dismissing Canada’s argument made in 8.56 to that effect.
(**) Panel, Review Pursuant to Article XV1.5,L/1160, adopted 24 May 1960 (BISD 9S/188), para. 12.
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(228) The Commission did not agree with the parties” position that it had analysed only the effects of the imposed
targeted exports restrictions. As explained above in this section, the Commission’s analysis went through several
steps. First, it established the policy objectives pursued, that is discouraging exports of iron ore. Second, by
means of the iron ore export tax and the dual freight policy, the Commission determined the existence of the
legal acts inducing iron ore producers to sell domestically in India at lower prices than they would have sold
otherwise. Then, the Commission established that the iron ore mining companies in India were indeed induced
by the government to provide the iron ore to the ductile pipe industry for less than adequate remuneration.
Furthermore, the function to provide iron ore for less than adequate remuneration is normally vested in the
government and the practice of the mining companies to carry it out does not, in any real sense, differ from
practices normally followed by governments.

(229) The Commission therefore did not only rely on several reports and policy statements or only on the effects of the
identified measures but rather analysed all necessary elements in order to establish the existence of an indirect
financial contribution in accordance with Article 3(1)(a)(iv) and (iii) of the basic Regulation.

(b) Benefit

(230) In accordance with Article 3(2) and Article 5 of the basic Regulation, the Commission calculated the amount of
countervailable subsidies in terms of the benefit conferred on the recipient, which was found to exist during the
review investigation period.

(231) The Commission first calculated the weighted average purchase price of iron ore made by the two Indian
producers during the IP. The weighted average was calculated month-by-month and as delivered from the mine to
the plant in India.

(232) The average purchase price was based on the prices, net of VAT, and quantities indicated in transaction-by-
transaction listing of invoices submitted by the companies and verified during the verification visits. When the Fe
content of the iron ore purchased was different from 62 %, the purchase price was adjusted to take account of
the quality (and price) difference.

(233) This average price needed to be compared with an appropriate benchmark. Under Article 6(d) of the basic
Regulation the adequacy of remuneration shall be determined in relation to prevailing market conditions for the
product in question in the country of provision. This mirrors Article 14(d) of the SCM Agreement and should be
interpreted and applied in the light thereof.

(234) The Commission noted that the prevailing market terms and conditions in India are all affected by the
government’s targeted export restraints. No single transaction for iron ore in India escapes the fact that the entire
Indian market is compartmentalised and low-priced. Hence, it was impossible to establish an undistorted cost of
iron ore for an Indian ductile pipe producer or elsewhere in the Indian market. Accordingly, there were no
domestic prices in India which could be used as appropriate benchmark.

(235) In line with Article 6(d) 2nd subparagraph (I) of the basic Regulation, the Commission then tried to adjust the
terms and conditions prevailing in India, on the basis of actual costs, prices and other factors available in the
country. In other words, the Commission considered what would have been the price of iron ore in India absent
the government’s targeted export restraints. This methodology would have been able to capture the natural
comparative advantage India may have in providing iron ore to its domestic producers, while eliminating the
undue additional advantage received through the measures taken by the Gol.

(236) However, also this methodology did not produce an appropriate benchmark. In particular, it was impossible to
calculate what the ‘normal’ cost for purchasing iron ore in India would have been absent the system of export
restraints as such costs are determined by a series of other factors unknown to the Commission. While the
Commission had facts at hand how production and demand developed with the targeted exports restraints in
place since 2007/2008, it did not have any reliable source to model how offer and demand for iron ore in the
Indian market in a given year would have developed in the absence thereof. Taking the costs of iron ore of any
year prior to the establishment of the targeted export restraints (i.e. any year before 2007) would have led to
arbitrary and unreliable decisions. Taking Indian costs from 2004 or 2005 as proxy for the costs during the IP
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was not considered appropriate as costs in a span of 10 years may differ significantly. Accordingly, it was also
impossible to calculate how the hypothetical costs in India for a ductile producer would have been absent the
distortion. Accordingly, also adjusted terms and conditions in India could not be used as an appropriate
benchmark.

(237) After disclosure, ECL challenged the rejection by the Commission of the use of Indian domestic prices as a
benchmark, arguing that it failed to analyse non-captive market suppliers, importance of traders or iron ore
imports by individual producers such as ECL. Furthermore, the Commission should adduce positive evidence that
private prices are distorted.

(238) The Commission was unable to determine how the behaviour of suppliers or traders would have been in the
absence of the export tax and the dual freight policy. In addition, as illustrated in the section on provision of
goods at less than adequate remuneration, the Commission presented a number of elements that all domestic
prices in India have been distorted by the export tax.

(239) ECL further stated that the Commission should have adjusted the prevailing prices in India on the basis of FOB
export prices from India. As already stated above, export prices from India cannot be regarded as an appropriate
benchmark, since Indian exporters need to incorporate in the prices they charge to their international customers
the additional costs they incur for transport within India as well as the export tax charged at the border of India.
This distinguishes significantly the case at hand to previous cases, to which ECL referred, where the Commission
used as a benchmark the export price of a raw material (mainly gas) from the same country of export (*%). At the
hearing of 28 January 2016 (see recital 6 above) the Hearing Officer also took the view that the export tax in
India is likely to distort the FOB export prices from India, which are hence unreliable to serve as a proper
benchmark. Therefore, this claim was also rejected.

(240) Finally, and in line with Article 6(d) 2nd subparagraph (ii) of the basic Regulation, the Commission thus reverted
to the terms and conditions prevailing in the market of another country which are available for the recipient.

(241) The Commission tried to identify an undistorted price of iron ore produced in the mine of a representative other
country and to simulate that such mine would actually be located in India. In the case at hand, it occurs that a
majority of iron ore worldwide is exported from Australia to China. It was thus decided to look at the ex-mine
prices in Australia. However, such ex-mine prices in Australia were not available for the Commission. Moreover,
as the Indian price includes transport costs from the mine to the factory, it was considered appropriate to include
also the transport costs that would be payable from the Australian mine to an Australian buyer of iron ore so
that the comparison is made at the same level of trade. Given that such data is neither available, the Commission
used transport costs from the Australian mine to any Australian port instead.

(242) The Commission equated the transport cost from an Australian mine to the port with the transport cost from an
Australian mine to an Australian buyer of iron ore for the following reason. While one particular mine in
Australia may be located closer to a certain customer than to the nearest port, another mine may be located
closer to the nearest port than to a certain customer. Hence, on a nation-wide level, it is reasonable to assume
that transportation costs from an Australian mine to a port in Australia mirror the relevant delivery charges to a
customer.

(243) The Commission was also mindful of the Appellate Body’s ruling that adjustments for delivery charges must
reflect the generally applicable delivery charges for the good in question in the country of provision. (*) Given
the factual background that India is largely self-sufficient in iron ore and that there were no significant imports of
iron ore to India as Indian producers do not need any imports due to overcapacity in India and low prices, it was
hence not appropriate to add the international freight costs to the Australian ex-port price (at FOB level). Adding
international delivery charges would thus not have been representative of the generally applicable delivery
charges for iron ore in India.

(244) The Commission hence used as a benchmark a proxy FOB price in Australia which reflects the terms and
conditions that would have been available to Indian iron ore users, as if the iron ore would have been delivered
from an India mine to a factory absent the targeted export restraints.

(*) See for example Council Regulation (EC) No 661/2008 of 8 July 2008 imposing a definitive anti-dumping duty on imports of
ammonium nitrate originating in Russia following an expiry review pursuant to Article 11(2) and a partial interim review pursuant to
Article 11(3) of Regulation (EC) No 384/96 (OJ L 185, 12.7.2008, p. 1).

(°°) Appellate Body Report, DS 436, paragraph 4.317.
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(245) More specifically, the Commission used the Australian FOB price published by the China Resources Quarterly
Southern winter ~ Northern summer 2015 publication (*!) for 62 % iron ore (information found in the table of
recital 211 above).

(246) After disclosure, ECL challenged the use by the Commission of Australian FOB prices and requested that it uses
Brazilian FOB prices instead as they were on average 10 %-15 % lower than Australian FOB prices.

(247) The Commission considered that Australian FOB prices are a more appropriate benchmark since Australia
represents approximately 50 % of the world’s exports of iron ore, while Brazil’s share in international export
sales is around only 26 %. Therefore, it rejected this claim.

(248) The Commission then compared the price paid by the Indian producers to purchase iron ore (including intra-
Indian transports costs) with this FOB price in Australia (which includes intra-Australian transport costs).

(249) After disclosure, ECL requested that Australian FOB prices should be compared with the adjusted domestic Indian
prices to a FOB level. Alternatively, if the Commission compares Australian FOB prices with domestic Indian
prices, it should add handling and loading costs on the Indian price from the mine to port and at the port, as
well as stevedoring costs at the port. In addition, Australian FOB prices should be adjusted downwards for
absence of moisture (2 % for lumps and 8 % for fines) and handling loss (2 %) which is higher for export than in
the case of domestic prices.

(250) In line with its assessment in recitals 205-210 above, the Commission acknowledged that also for the purposes
of the calculation of benefit, some further adjustments were necessary in order to apply the same types of
delivery charges both on the Indian domestic prices and the Australian FOB prices.

(251) In fact, most of the services included in stevedoring at a port relate to handling of the iron ore within the port
and loading them subsequently on a ship. Such costs do not occur after unloading iron ore from a truck to an
Indian factory and were hence deducted from the Australian FOB price. However, as stevedoring costs also
include the costs for unloading the iron ore to the port in the first place, the Commission decided to also
eliminate such handling costs from the Indian price of iron ore. It thus made a fair comparison between Indian
domestic prices of iron ore brought from an Indian mine to a factory in India (but not unloaded in the factory)
and Australian domestic prices of iron ore brought from a mine to a port (but not unloaded in the port).

(252) Consequently, the Australian FOB price was adjusted downwards for absence of moisture. The Commission used
a weighted average basis for the complete ‘basket of fines and lumps’ which it calculated individually for each of
the two exporting producers (and not on a weighted average basis as was the case in recital 207 above).

(253) For the same reasons as stated in recitals 208-209 above, the Commission also deducted stevedoring costs from
the Australian FOB prices, but did not make an adjustment for handling loss.

(254) Concerning the Indian domestic price, the Commission dismissed the request to adjust domestic Indian prices to
a FOB level since this implies that the iron ore will not be delivered at the factory gate of the exporting
producers. Thus in order to establish a price of iron ore as delivered to the factory gate, the Commission also
added — in addition to average transport costs — an amount to cover handling and loading between the mine
head and the train/truck based on verified enumerated cost data from one of the exporting producers.

(255) On this basis, the Commission made a fair comparison between Indian domestic prices of iron ore brought from
an Indian mine to a factory in India (but not unloaded in the factory) and Australian domestic prices of iron ore
brought from a mine to a port (but not unloaded in the port).

(256) After disclosure, Jindal claimed that the Commission should not have used average Indian transport costs from
the mine to the plant obtained from one of the exporting producers but the actual costs reported by Jindal.

(*) Australian Government, Department of Industry and Science, China Resources Quarterly, Southern winter — Northern Summer 2015,
page 20. It was accessed last on 23 November 2015 hittp://www.industry.gov.au/Office-of-the-Chief-Economist/Publications|
Documents/crq/CRQ-Winter-2015.pdf.
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(257) However, the Commission considered that it should use a standard weighted average transport cost from the
mine to the plant in order to calculate the benefit in unbiased and non-discriminatory way for both exporting
producers. In the context of comparison with a benchmark price outside India, any other method would lead to
an artificial advantage or disadvantage for the companies, depending on the actual logistical costs and
geographical distance between the exporting producer and the mines it has purchased from.

(258) The Commission further multiplied the difference between the two average prices by the quantities of iron ore
actually purchased by the Indian producers during the IP.

(259) After disclosure, ECL claimed that the Commission should not have used all the quantities of iron ore actually
purchased, but only that part which was consumed for the production of ductile pipes during the IP. In addition,
purchases of both fines and lumps — and not only of fines — should have been used. The Commission accepted
the request and informed both exporting producers of the changes made.

(260) In addition, ECL claimed that only purchases of fines had been included when calculating the benefit for some of
the companies in the group. The Commission corrected this error for both exporting producers. It included all
purchases of iron ore (fines and lumps). When the Fe content was different from 62 %, the Commission adjusted
the purchase price accordingly on a pro-rata basis. The two exporting producers were informed respectively of
the corrections made.

(261) The total amount of the difference represents the ‘savings’ obtained by the Indian producers which purchase iron
ore in the Indian distorted market compared to the price which they would have paid in the absence of
distortions. Ultimately, this total amount represents the benefit conferred on the Indian producers by the Gol
during the IP.

(262) In accordance with Article 7(2) of the basic Regulation, the Commission allocated these subsidy amounts over
the total turnover of the product concerned during the review investigation period as appropriate denominator,
because the subsidy granted a benefit to the entire production of the product concerned and not only to the
production destined to exports.

(263) After disclosure, Jindal claimed that the Commission has calculated a negative benefit for certain months of the
IP. Consequently, iron ore was not provided at less than adequate remuneration to the company. It also argued
that it did not receive any subsidy after the IP as it imported iron ore and therefore the subsidy is not counter-
vailable vis-a-vis this company.

(264) Similarly, ECL argued that for the period 2014-2015 the Indian domestic prices are no longer lower than
Australian FOB prices. Consequently, the Commission cannot negate this fact as it needs to take into account the
situation at the time of imposition of the measures.

(265) The Commission acknowledged that for some months of the IP the calculated benefit was negative. However, this
was offset by the positive benefit received during the rest of the IP, the overall result being to establish a positive
subsidy margin for the company concerned.

(266) Article 15(1), second subparagraph, of the basic Regulation requires the Commission not to adopt countervailing
measures under two conditions (I) ‘if the subsidy or subsidies have been withdrawn’ or (i) ‘it has been
demonstrated that the subsidies no longer confer any benefit on the exporters involved'.

(267) With respect to the first condition, the Commission observed that the system of export restraints has not been
abolished or withdrawn. Therefore this condition has not been met.

(268) Regarding the second condition, it should be recalled that its principal objective is to apply to one-off, non-
recurring subsidies, allocated over a set period of time which would not continue to provide benefits in the
future to any of the exporting producers (*)). This is not the situation in the case at hand for the following
reasons.

(*) See in this respect, Council Regulation (EC) No 320/2008 of 7 April 2008 repealing the countervailing duty imposed on imports of
certain electronic microcircuits known as DRAMs (Dynamic Random Access Memories) originating in the Republic of Korea and
terminating the proceeding (O] L 96, 9.4.2008, p. 1); recital 88.
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(269) After the IP the benchmark Australian FOB prices, as adjusted for stevedoring costs and moisture, are similar to
the Indian domestic prices. However, the Commission established in recital 212 above that the trend of Indian
domestic prices of iron ore is rather flat and does not follow the price fluctuations in the rest of the world. At
the same time, it is not excluded that in the near future international prices, including Australian FOB prices, will
increase again, in response to the fluctuations in international demand and supply of iron ore. Therefore, it
cannot be concluded that the system of export restraints is a one-off, non-recurring subsidy, as it is likely that it
will provide benefits in the future. Should, however, international prices remain constantly below the Indian
domestic prices in the future, each exporting producer is entitled to request reimbursement of duties collected
where it is shown that the amount of countervailable subsidies has been eliminated or reduced in accordance
with Article 21 of the basic Regulation.

(270) In light of the above, the conditions of Article 15(1), second subparagraph, of the basic Regulation, for not
adopting countervailing measures are not fulfilled.

(271) The subsidy rate established with regard to this scheme during the IP for the ECL Group amounted to 3,01 % and
for the company Jindal Saw India amounted to 3,91 %.

) Specificity

(272) The GoI's export restraints only benefit the iron and steel industry. They are therefore specific under Article 4(2)(a)
of the basic Regulation. Even though they lay benefit on other downstream products than ductile pipes, the
benefit is available only to certain industries in India. The inherent characteristics of iron ore limit the possible
use of the subsidy to a certain industry but this does not mean that, in order to be specific, the subsidy must be
further limited to a subset of this industry (**).

(273) After disclosure, ECL and Jindal challenged the Commission’s assessment of specificity claiming that it was
inadequate and legally flawed. In particular, ECL quoted an Appellate Body Report where the latter held that ‘[I]t
may be that, in respect of a provision of goods, there is a greater likelihood of a finding of specificity in instances where the
input good is used by only a circumscribed group of entities and/or industries. At the same time, we are not persuaded that
every provision of goods with limitations inherent in the characteristics of the goods will necessarily lead to a finding of

specificity.” (*4)

(274) The Commission noted that the exporting producer did not refer to the footnote at the end of the same
paragraph, where the Appellate Body made reference to the Panel Report on the case (%), which in its turn
quoted the Panel Report in US — Softwood Lumber. In the later the panel held the following:

‘We do not consider that this would imply that any provision of a good in the form of a natural resource
automatically would be specific, precisely because in some cases, the goods provided (such as for example oil,
gas, water, etc.) may be used by an indefinite number of industries. This is not the situation before us. As
Canada acknowledges, the inherent characteristics of the good provided, standing timber, limit its possible
use to “certain enterprises” only’ (*).

(275) In the same vein, the Commission considered that, although high grade iron ore is a natural resource, by contrast
to oil, gas and water and similarly to standing timber, it may not be used by an indefinite number of industries.
Its use is also narrower than low-grade iron ore. Indeed, the consumption of high grade iron ore is strictly
limited to circumscribed group of entities or industries, such as certain products of the steel industry and in
particular, the production of ductile pipes. On this basis, the Commission established the existence of a limitation
that expressly and unambiguously restricts the availability of the subsidy to ‘certain enterprises’ and thereby does
not make the subsidy ‘sufficiently broadly available throughout the economy’ (). Therefore, the Commission
rejected ECL’s arguments.

(*) Appellate Body Report DS 436, para 4.398.

(*) Appellate Body Report DS 436, para 4.393.

(*) Panel Report, 436R, paras. 7.131 and 7.132.

(*) Panel Report, United States — Final Countervailing Duty Determination with Respect to Certain Softwood Lumber from Canada, WT/
DS257|R and Corr.1, adopted 17 February 2004, as modified by Appellate Body Report WT/DS257/AB/R, para. 7.116.

(*’) See European Communities And Certain Member States -Measures Affecting Trade in Large Civil Alrcrag WT/DS316/R of 30 June
2010, para 7.919.
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(276) ECL also claimed that the Commission failed to establish the basis on which it found the subsidy to be de jure
specific. In this respect, the Commission considered that the subsidies in question are de jure specific as they are
limited to iron ore by means of the legal acts imposing an export tax on iron ore (*)), on the one hand, and the
legal acts establishing dual freight policy for the transportation of iron ore (*°), on the other hand.

(277) In light of the foregoing, the Commission considered that the Gol interventions are specific to the ductile pipes
producers within the meaning of Article 4(2)(a) of the basic Regulation.

3.2.4.3. Conclusions

(278) By imposing a system of export restraints the Gol has entrusted the iron ore mining companies to provide iron
ore at less than adequate remuneration. This provision of goods constitutes a financial benefit for the recipient
and is specific, thus countervailable.

3.3. Amount of countervailable subsidies

(279) The countervailable subsidy amounts established were as follows:

C FPS EPCGS DDS Total export Iron ore Total
ompany (point 3.2.1) (point 3.2.2) | (point 3.2.3) subsidies (point 3.2.4) ota
ECL Group 4,35 % 0,03 % 1,66 % 6,04 % 3,01 % 9,0 %
Jindal Saw 3,11 % 0,38 % 1,37 % 4,86 % 391 % 8,7 %
4. INJURY

4.1. Definition of the Union industry and Union production

(280) The like product was manufactured by three producers in the Union during the investigation period. They
constitute the ‘Union industry’ within the meaning of Article 9(1) of the basic Regulation.

(281) As there are only three Union producers and SG PAM Group provided the data for its subsidiaries and estimates
for the sole non-cooperating Union producer — Tiroler Rohre GmbH (TRM), all figures are presented in indexed
form or given as ranges to protect confidentiality of the other Union producer who cooperated with the investi-
gation.

(282) The total Union production during the investigation period was established at 590 000-610 000 tonnes. The
Commission established the total Union production on the basis of all the available information concerning the
Union industry, such as information provided in the complaint for the non-cooperating producer and data
collected from cooperating Union producers during the investigation. There are only three producers in the
Union and the two cooperating companies represent around 96 % of the total Union production.

4.2. Union consumption

(283) The Commission established the Union consumption on the basis of the volume of the total Union industry’s
sales in the Union, plus imports from third countries to the Union. The Commission established the total Union
industry’s sales on the basis of the data collected from cooperating Union producers and the information
provided in the complaint for the non-cooperating producer. Import volumes were extracted from Eurostat data.

(°®) The last legal act is Second schedule of export tariff, published by the central Board of Excise and Customs, see footnote 32 above.

(*) The last amendment of the freight rates applicable to iron ore was Addendum No 16 to Rates Circular No 36 of 2009 dated 1.9.2015
adopted by the Ministry of Railways, Gol. See: http://www.indianrailways.gov.in/railwayboard/uploads/directorate/traffic_comm/
Freight_Rate_2k15/RC_36_09_Addendum-16.pdyf, last accessed on 26 January 2016.


http://www.indianrailways.gov.in/railwayboard/uploads/directorate/traffic_comm/Freight_Rate_2k15/RC_36_09_Addendum-16.pdf
http://www.indianrailways.gov.in/railwayboard/uploads/directorate/traffic_comm/Freight_Rate_2k15/RC_36_09_Addendum-16.pdf
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(284) Following comments on the disclosure the Commission found out that it had attributed some of the Union
industry export sales to Union sales. The corrected sales figures have led to slight modifications/corrections to
some of the ranges and/or indexes relating to certain other injury indicators, namely overall Union consumption,
the exporting producers market share, the Union industry market share and the Union sales price. These
corrections had, however, only a minor impact on these injury indicators and did not affect the trends and

(285)

(286)

(287)

(288)

change the conclusion that there was material injury.

Union consumption developed as follows:

Union consumption (in 1 000(k) tonnes)

2011 2012 2013 iy
Consumption 570 - 620 490 - 540 460 - 510 520 - 570
Index 100 87 83 93

Source: questionnaire replies, information contained in the complaint and Eurostat

The Union consumption decreased by 7 % during the period considered. The Union consumption followed a U-
pattern — it fell significantly between 2011 and 2012 (by more than 13 %), decreased further in 2013, and
increased in the investigation period. This pattern can partially be explained by the fact that the final users of
ductile iron pipes are water supply utilities, sewerage and irrigation companies. They are most often public
entities dependant on governmental funding. In 2011 and 2012 the economic crisis turned into a fully-fledged
government debt crisis. This prompted the Union governments to drastically reduce public investment and
expenditure, which explains a significant drop in demand for ductile pipes, especially in countries such as Spain,

Portugal and Italy.

4.3. Imports from India

4.3.1. Volume and market share of the imports from India

The Commission established the volume of imports on the basis of Eurostat. The Eurostat data was in line with
the data submitted by the exporting producers from India. The market share of the imports was established on

the same basis.

Imports into the Union from the country concerned developed as follows:

Import volume and market share

2011 2012 2013 P
Volume of imports from India 75 -85 60 - 70 70 - 80 80 -100
(in 1 000(k) tonnes)
Volume of imports Index 100 83 94 110
Market share 13-15 13-15 15-17 17 -19
(%)
Market Share Index 100 95 112 118

Source: Eurostat, questionnaire replies
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(289) The Indian import volumes increased by more than 10 % during the period considered in spite of the shrinking
market. The Indian exporting producers market share increased by almost 18 %. It is notable that in 2012-2013,
when the Union consumption remained at a low level the Indian imports increased significantly by almost 10 %
to increase its market share by almost 17 %. The imports from India continued to rise significantly in the IP with
a further increase of its market share between 2013 and the IP.

4.3.2. Prices of the imports from India

(290) The Commission established the prices of imports on the basis of Eurostat data to analyse the trends in the
evolution of price. Following the exclusion of bare pipes, the Commission removed the value and volume of bare
pipes imported from India from the average price calculation for the years the bare pipes were imported namely
in 2013 and the IP.

(291) The average price of imports into the Union from India developed as follows:

Import prices (EUR[tonne)

2011 2012 2013 P
India 665 703 671 664
Index 100 106 101 100

Source: Eurostat, questionnaire replies

(292) The Indian prices remained stable during the period considered.

4.3.3. Price undercutting

(293) The Commission determined the price undercutting during the investigation period on the basis of the data
submitted by the exporting producers and the Union industry by comparing:

(a) the weighted average sales prices per product type of the Union producers charged to unrelated customers on
the Union market, adjusted to an ex-works level; and

(b) the corresponding weighted average prices per product type of the imports from the cooperating Indian
producers to the first independent customer on the Union market, established on a Cost, Insurance, Freight
(CIF) basis, with appropriate adjustments for post-importation costs.

(294) Both exporting producers claimed that there were significant differences between the products sold by the
complainant and those sold by it which would affect fair price comparability. In particular, they claimed that they
do not manufacture pipes equipped with a double chamber restrained joint that is sold by SG PAM under the
brand name Universal joint. They also do not manufacture an automatic joint for pipes with low thickness,
matching with plastic pipes used in SG PAM’s Blutop product range. In addition, they claimed that they do not
manufacture pipes internally lined with thermoplastic which SG PAM markets under the brand name Ductan and
uses in their Blutop product range. Ductile pipes users in the Union confirmed these claims and also that neither
of the Indian cooperating exporting producers could supply those identified products. Therefore, the Commission
excluded SG PAM’s pipes fitted with Universal joint as well as SG PAM’s Blutop product range from the
undercutting and injury margin calculations. This exclusion affected less than 10 % of transactions in volume. In
addition, given the low volumes sold on the Union market also flanged pipes were excluded from the
undercutting calculations.

(295) Following disclosure, the complainant claimed that the exclusion of Universal joint was unfounded as each
exporting producer has a technical solution that can replace this kind of joint. The Commission recalled that
many users had confirmed that the exporting producers are not able to supply a double chamber restrained joint.
In any case, in this investigation, a type of joint was not identified as an essential element to distinguish between
different product types for the purpose of making the price comparison. Therefore a fair price comparison on a
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type by type basis could not be made. In view of the fact that the volume of the product fitted with this joint is
low, the difficulties in making a fair price comparison and the fact that, a vast majority of product types was
subject to undercutting and injury margin calculation the Commission maintained that it was appropriate to
exclude the double restrained joints from the undercutting calculations.

(296) Jindal also claimed that other physical differences in respect of, amongst others, external coating and internal
lining, affected price comparability and should therefore also be adjusted/excluded. These claims were however
rejected. Both the Union industry and the Indian exporting producers had reported sales in the Union of product
types with comparable physical characteristics and a fair comparison had therefore been carried out in respect of
those other alleged differences.

(297) Following disclosure, Jindal claimed that the adjustments to the export price carried out by the Commission,
namely the SG&A adjustment and the profit adjustment, are contrary to WTO law. The same exporting producer
claimed that such adjusted export prices (which are sometimes 0 or even negative) cannot form the basis to
assess whether the subsidised imports are causing an injury to the Union industry. The Commission disagreed. In
line with the Commission’s usual practice the Union producers’ prices have been also adjusted to an ex-works
level by deducting, inter alia, transport related expenses. Hence comparing the importer's resale price with a
Union ex-works price would not be a fair comparison. In addition, the only instance of the exporting producer’s
price lesser than 0 was eliminated from the undercutting calculation after disclosure, with insignificant impact on
the margins.

(298) After disclosure Jindal pointed out that the Commission had failed to provide information concerning the
matching of the Union products and the exporting producers’ products for each individual product type (PCN)
and the producer was therefore not able to ascertain whether the Commission had analysed the significance of
price undercutting in relation to the proportion of product types for which no undercutting was found.

(299) The product matching in the undercutting calculations was 99 % and 95 % for the two exporting producers
respectively and undercutting was found for 98 % and 91 % of the different product types sold on the Union
market. Considering the very high proportion of product types that were undercut, the Commission rejected the
claim that a proper analysis of the impact of the undercutting was not carried out.

(300) Following the disclosure Tata claimed that the price undercutting based on Union industry’s cost of production
was not a suitable indication for examining injury as the cost of production was inflated due to high fixed costs
and overcapacity. As noted below, price undercutting is a price to price comparison. In any event, price
undercutting is only one of several indicators that are examined to determine if the Union industry suffered
material injury.

(301) The price comparison was made on a type-by-type basis for transactions at the same level of trade, duly adjusted
where necessary, after deduction of rebates and discounts. The result of the comparison was expressed as a
percentage of the Union producers’ turnover during the investigation period. It showed weighted average
undercutting margins of 30,9 % and 31,7 % for the two cooperating exporting producers.

4.4. Economic situation of the Union industry

4.4.1. General remarks

(302) In accordance with Article 8(4) of the basic Regulation, the examination of the impact of the subsidised imports
on the Union industry included an evaluation of all economic indicators having a bearing on the state of the
Union industry during the period considered.

(303) For the injury determination, the Commission distinguished between macroeconomic and microeconomic injury
indicators. The Commission evaluated the macroeconomic indicators on the basis of data contained in the
questionnaire replies from the cooperating Union producers and the estimates contained in the complaint for the
non-cooperating producer. The Commission evaluated the microeconomic indicators on the basis of data
contained in the questionnaire replies from the cooperating Union producers. Both sets of data were found to be
representative of the economic situation of the Union industry.
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(304) The macroeconomic indicators are: production, production capacity, capacity utilisation, sales volume, market
share, growth, employment, productivity, magnitude of the amount of the countervailable subsidies, and recovery
from past subsidisation.

(305) The microeconomic indicators are: average unit prices, unit cost, labour costs, inventories, profitability, cash flow,
investments, return on investments, and ability to raise capital.

4.4.2. Macroeconomic indicators
4.4.2.1. Production, production capacity and capacity utilisation

(306) The total Union production, production capacity and capacity utilisation developed over the period considered as

follows:

Union production, production capacity and capacity utilisation

2011 2012 2013 IP

Production (in 1 000(k) tonnes) 580 - 600 460 - 480 530 - 550 590 - 610
Production Volume Index 100 79 91 101
Production Capacity 1000-1 100 1000-1 100 1000-1 100 1 000-1 100
Production Capacity Index 100 100 100 100
Capacity utilisation 52%-57% 42 %-47 % 45 % -50 % 53%-58%
Source: Questionnaire replies and information contained in the complaint

(307) The overall production of the Union industry was slightly higher in the investigation period than it was in 2011,
in spite of much lower Union sales in the investigation period. An increase in production in 2013 and the IP is
driven by increased export sales.

(308) The capacity remained stable throughout the period considered. The capacity utilisation went marginally up in
line with the increase in production in the period considered. Nonetheless, the capacity utilisation remained
relatively low at [53-58 %)]. Ductile pipes production is an industry characterised by a relatively high fixed cost.
Low capacity utilisation deteriorates the absorption of fixed costs, which may affect the profitability of the Union
industry.
4.4.2.2. Sales volume and market share

(309) The Union industry’s sales volume and market share developed over the period considered as follows:

Sales volume and market share of Union Industry

2011 2012 2013 1P
Sales (in 1 000(k) tonnes) 430 - 470 370 - 410 340 - 380 380 - 420
Sales volume Index 100 88 82 89
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2011 2012 2013 g
Market share 75 % - 80 % 76 % -81% 73%-78% 71%-76%
Market share Index 100 101 98 96

Source: Questionnaire replies, information contained in the complaint and Eurostat

(310) The Union industry sales decreased by 11 % during the period considered to 380 kt—420 kt in the investigation
period. The Union industry lost significantly larger volume of sales than the volume of decrease in consumption
and as a consequence its market share decreased by 4 % during the period considered.

(311) ECL claimed that the decrease in sales volumes based on metric tonnes does not take into account that the
complainant introduced and sold largely lighter tubes and pipes during the period considered and that therefore
the decrease is exaggerated. This claim was not substantiated by any supporting evidence and was therefore
rejected. Nevertheless, the Commission excluded a range of lighter pipes — Blutop — from the undercutting and
injury margin calculations, for the reasons set out in recital 294.

4.4.2.3. Growth

(312) The overall consumption of the product concerned in the Union decreased by 7 % in the period considered. The
consumption fell drastically in 2012 by more than 13 %, remained depressed in 2013 and started recovering in
the investigation period. At the beginning of the period considered the sales of the Union Industry, the imports
from third countries as well as Indian imports fell in line with the consumption. By the end of the period
considered, whilst the Union consumption started going up, the Union industry could not benefit fully from this
recovery since both its Union sales volume and market share had decreased while Indian imports had gained
market shares.

4.4.2.4. Employment and productivity
(313) Employment and productivity developed over the period considered as follows:

Number of employees and productivity

2011 2012 2013 P
Employees 2 400 - 2 500 2 300 - 2 400 2 300 - 2 400 2 400 -2 500
Employees Index 100 93 93 99
Productivity t/Employee 220 - 240 180 - 200 210 - 230 230 - 250
Productivity Index 100 82 96 102

Source: Questionnaire replies

(314) The employment and productivity were at similar level in the investigation period as they had been in 2011.
However, the fact that employment did not go down is mainly attributable to a significant increase in the sales
outside of the Union.

4.4.2.5. Magnitude of the amount of the countervailable subsidies and recovery from past subsidisation or
dumping

(315) All subsidy margins were above the de minimis level. The impact of the magnitude of the amount of counter-
vailable subsidies on the Union industry was substantial, given the volume and prices of imports from the
country concerned.
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(316) This is the first anti-subsidy investigation regarding the product concerned. Therefore, no data were available to
assess the effects of possible past subsidisation or dumping.
4.4.3. Microeconomic indicators
4.4.3.1. Prices and factors affecting prices
(317) The average unit sales prices of the cooperating Union producers to unrelated customers in the Union developed
over the period considered as follows:
Sales prices in the Union
2011 2012 2013 IP
Average unit sales price in the 990 - 1050 1 000 -1 060 1 020-1 060 1 000 -1 060
Union (EUR/tonne)
Index 100 102 104 101
Unit cost of production (EUR/ 900 - 950 1 000 -1 050 900 - 950 850 - 900
tonne)
Index 100 110 104 96
Source: Questionnaire replies
(318) The average unit selling price increased in 2012 and 2013, dropped by 3 % during the IP and returned to a level

similar to that of the beginning of the period considered. The cost of production went up in 2012 and went
down in 2013 and in the IP, mainly due to the reduction in the price of the main raw material — iron ore and
scrap metal.

(319) Jindal claimed that a decreasing profitability of the Union industry is inconsistent with the fact that the spread

(320)

between the Union industry’s selling price per unit and the cost of production had increased in the IP. The
Commission disagreed with this argument. The cost of production indicated in the table above was not used in
the calculation of the profitability. The cost of production was established on the basis of the cost of manufac-
turing of the product concerned and the selling, general and administrative (SG&A) expenses for the four
cooperating production companies in the Union. The profitability, on the other hand, was calculated on the basis
of the pre-tax net profit of the sales of the like product to unrelated customers in the Union as a percentage of
the turnover of those sales, which included the costs of goods sold, SG&As, R & D costs and certain other costs
for all the Union’s cooperating production companies as well as sales subsidiaries. Therefore, the profitability can
evolve differently than the unit selling prices and the cost of production.

4.4.3.2. Labour costs
The average labour costs of the cooperating Union producers developed over the period considered as follows:

Average labour costs per employee (kKEUR/employee/year)

2011 2012 2013 P
Labour Cost 56 - 58 56 - 58 58 - 60 58 - 60
Index 100 100 103 104

Source: Questionnaire replies
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(321) During the period considered, the average labour cost per employee went up by 4 %. This increase was below the

overall increase in wages and salaries in the Union as reported by Eurostat.

(322) Jindal pointed out that Commission did not provide the Eurostat data on which it relied to support the statement
that the labour costs for the Union industry increased less than for the whole industrial sector in the Union. The
Commission clarified that the annual growth in labour costs in the whole industrial sector in the European
Union as reported by the Eurostat (°) was 6,9 % between 2011 and 2014 and almost 5 % between 2011

(323)

(324)

(325)

and 2013.

4.4.3.3. Inventories

Stock levels of the cooperating Union producers developed over the period considered as follows:

Inventories (in 1 000(k) tonnes)

2011 2012 2013 IP
Closing stocks 110-130 80 - 100 80 -100 90 - 110
Closing stocks Index 100 74 73 82

Closing stocks to production ra-

tio

20%-22%

20%-22%

16 % - 18 %

16 % - 18 %

Source: Questionnaire replies

During the period considered the level of closing stocks went down. The reduction in the level of stocks is

mainly caused by a more stringent working capital requirements imposed by the Union industry’s management.

4.4.3.4. Profitability, cash flow, investments, return on investments and ability to raise capital

Profitability, cash flow, investments and return on investments of the cooperating Union producers developed
over the period considered as follows:

Profitability, cash flow (m EUR), investments (m EUR) and return on investments

2011 2012 2013 P
Profitability of the sales in the 2,5-3,0 -)5,5 - (96,0 (1,0 - 91,5 1,5-2,0
Union to unrelated customers
(% of sales turnover)
Cash Flow 8m - 10m 7m - 9m 5m - 7m 8m - 10m
Cash Flow Index 100 92 67 101
Investments 18m - 20m 1Im - 12m 13m - 15m 22m - 24m
Investments Index 100 60 67 120
Return on Investments (%) 49 (9155 (929 20

Source: Questionnaire replies

(™) http:/|ec.europa.eufeurostat/data/database# — Population and Labour Conditions — Labour Costs — Labour Cost index, nominal

value — annual data (NACE Rev. 2) (Ic_Ici_r2_a), dataset for Industry (except construction).


http://ec.europa.eu/eurostat/data/database#
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(326) The Commission established the profitability of the cooperating Union producers by expressing the pre-tax net
profit of the sales of the like product to unrelated customers in the Union as a percentage of the turnover of
those sales. The profitability of the Union industry went down from 2,5 %-3,0 % in 2011 to 1,5 %-2,0 % in the
investigation period and it was negative in 2012 and 2013. Most of the sales of the product concerned in the EU
were made through the sales subsidiaries of the cooperating EU producers and their costs and profitability were
taken into account.

(327) The complainant claimed that the industry expected a profitability exceeding 12 % that had been common in the
years 2007-2009. However, in those years the sales were particularly high to due to an economic boom in the
years 2007-2008 and the Union governments’ fiscal stimulus spending to counteract the effects of economic
crisis in the year 2009. Therefore those years cannot be considered as representative. The complainant also
claimed that double-digit profitability is justified by a high-level of R & D spending. The investigation found little
evidence for an intense R & D activity — the R & D expenditure accounted for 1,8 % of the turnover in 2011
and 1,6 % in the investigation period for the Union producer who had the highest R & D spending. Based on the
profitability achieved in similar industries, such as seamless pipes and tubes of stainless steel it has been
considered that a 5 % profitability margin is reasonable for this kind of industry.

(328) The net cash flow is the ability of the cooperating Union producers to self-finance their activities. The cash flow
was at a similar level in 2011 and the investigation period.

(329) The level of investment was larger in the IP than it had been in 2011. However in the years 2012 and 2013 the
level of investment was much lower and the increase in the investigation period did not offset the decrease in the
preceding years. An increase in investment during the IP can be largely explained by one large investment by one
cooperating Union producer to replace a vital piece of equipment that had broken down. The return on
investments is the profit in percentage of the net book value of investments. The return on investments was sig-
nificantly lower in the investigation period than it was in 2011.

4.4.4. Conclusion on injury

(330) The Union industry lost market share by 4 % in a declining market, while its sales in the Union market decreased
by more than 11 %. The capacity utilisation remained low throughout the whole period considered although it
slightly increased as compared to the beginning of the period considered, mainly due to a considerable increase
in Union industry exports. Whilst the Union industry has to some extent recovered from the negative results
incurred in 2012 and 2013, its profitability has overall decreased during the period considered and was by the
end of the investigation period only 1,5 %-2,0 %, well below the target profit, which has been established at 5 %
(see recital 327).

(331) The fact that some other injury indicators such as production, capacity utilisation, productivity, cash flow,
investment or return on investment remained relatively stable or even improved, cannot change the conclusion
that the Union industry suffered material injury as explained in recital 334 below.

(332) The exporting producers and Tata claimed that the fact that several indicators show a positive/stable trend means
that the Union Industry is not in an injurious situation. The Commission rejected this claim. First, Article 8(4) of
the basic Regulation states that the examination of the Union industry shall include an evaluation of all relevant
economic factors and indices having a bearing on the state of the industry and that ‘any one or more of these
factors necessarily give decisive guidance’. Second, for finding the existence of material injury it is not necessary
for all the relevant economic factors and indices to show a negative trend. Moreover, the existence of stable or
even positive trends in some of the injury indicators does not preclude the existence of material injury. Rather,
such a finding must be based on an overall assessment of all indicators which has been fully endorsed by the
European jurisprudence (7).

(333) Low profitability, coupled with a continued loss of sales and the market share in the Union, puts the Union
industry in a difficult economic situation.

(") Case T-310/12 of 20 May 2015, Yuanping Changyuan Chemicals Co. Ltd v Council of the European Union, para 134 and 135.
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(334) On the basis of an overall analysis of all relevant injury indicators and given the difficult economic and financial
situation of the Union industry it is concluded that the Union industry suffered material injury within the
meaning of Article 8(4) of the basic Regulation.

5. CAUSATION

(335) In accordance with Article 8(5) of the basic Regulation, the Commission examined whether the subsidised imports
from the country concerned caused material injury to the Union industry. In accordance with Article 8(6) of the
basic Regulation, the Commission also examined whether other known factors could at the same time have
injured the Union industry. These factors are: the economic crisis and decrease of demand, imports from third
countries, export performance of the Union industry and the competition from substitute products such as
plastic pipes.

5.1. Effects of the subsidised imports

(336) The Indian exporting producers’ volume of sales in the Union were almost twice as large [75 kt - 85 kt] as all
other imports combined (45,8kt) already at the beginning of the period considered. The Indian sales fell in line
with the consumption in the year 2012 but maintained its market share. However, in the year 2013, when the
consumption was still depressed and the profitability of the Union industry negative, the Indian manufacturers
managed to increase significantly both their sales and market share. Such successful expansion of the Indian sales
in a declining market was made possible through aggressive subsidised prices and selling the product concerned
at prices substantially lower than the ones charged by the Union producers. The aggressive pricing continued in
the investigation period. The volume of sales from the Indian exporting producers reached [85 kt - 95 kt] and
their market share reached [17 %-19 %] in the investigation period. The level of undercutting was established at
30,9 % and 31,7 %. Whilst the Indian sales and market share increased materially, the volume of sales of the
Union industry fell much more than the consumption and the Union Industry lost sales by 11 % and its market
share fell by 4 %.

(337) Following disclosure both exporting producers from India and Tata claimed that there is no coincidence in time
between the situation of the Union industry and imports from India and that the injurious situation of the Union
industry has not been caused by imports from India. In particular, they argued that the Union industry returned
to profitable figures and increased its sales volumes during the IP while imports from India were high. They also
claimed that the Commission failed to properly assess other factors, particularly the financial crisis and the Union
industry’s overcapacity as the main cause of injury.

(338) When analysing whether subsidised imports have caused injury under Article 8(6) of the basic Regulation a
particular consideration must be given to whether there has been significant price undercutting by the subsidised
imports. This entails a comparison with the price of the like product of the Union industry. The Commission
analysed whether the effects of such imports depressed prices to a significant degree or prevented price increases
that would have otherwise occurred. The Commission recalled that a continued pressure exerted by low-priced
subsidised imports that does not allow the Union industry to adapt its sales prices may constitute causality within
the meaning of the basic Regulation (3).

(339) A significant fall in Union consumption in 2011 and 2012 was due to the global financial crisis and shrinking
public expenditure and that this decrease in consumption contributed to the situation of the Union industry at
the beginning of the period considered. However, from 2013 when the Union consumption was still depressed
until the end of the investigation period, Indian subsidised imports to the Union increased significantly, by 16 %
as compared to an overall increase of 10 % during the whole period considered. At the same time the Indian
imports increased their market share by almost 18 % over the period considered and by 6 % from 2013 until the
end of the IP. This was made possible by selling the product concerned at prices substantially lower than the
ones charged by the Union industry. Indeed, for the IP the investigation has established that Indian subsidised
export prices undercut the Union prices by more than 30 %.

(340) As a consequence, despite the global recovery from the financial crisis and an increase in Union consumption
from 2013, the Union industry could not fully benefit thereof. Although the Union industry increased its sales
volumes between 2013 and the end of the investigation period, the sales volumes decreased overall during the
period considered by 10 % as compared to Indian imports, which increased by 10 % during the same period. The

(") Commission Regulation (EU) No 1043/2011 of 19 October 2011imposing a provisional anti-dumping duty on imports of oxalic acid
originating in India and the People’s Republic of China (OJ L 275, 20.10.2011, p. 1), recital 103.
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influx of subsidised imports from India, which significantly undercut the Union industry’s prices, prevented the
Union industry from increasing its sales volumes on the Union market to levels that could ensure sustainable
profit levels. In order to maintain the production volume the Union industry increased its export volumes. There
was thus a coincidence in time between the subsidised imports at prices significantly undercutting the Union
industry prices (around 30 %), which significantly depressed prices on the Union market that in turn prevented
price increases that would otherwise have occurred, and the material injury suffered by the Union industry in the
investigation period.

(341) Given the coincidence in time between significant undercutting of the Union producers’ prices by the subsidised
Indian imports and the Union’s industry loss of sales and market share, resulting in a very low profitability, it is
concluded that the subsidised imports were responsible for the injurious situation of the Union industry.

5.2. Effects of other factors

5.2.1. The economic crisis and decrease in demand

(342) The Union consumption of the product concerned decreased by 7 %. The fall in consumption (13 % from 2011
to 2012) was caused by an economic crisis and shrinking public expenditure. The decrease in consumption
seems to have contributed to the injury at the beginning of the period considered, and may also have contributed
in the year 2013. However, in 2013 and, especially in the investigation period, the subsidised Indian imports are
the main injury factor exerting downward pressure on the Union sales of the Union Industry and preventing the
return to a sustainable profitability.

5.2.2. Imports from third countries

(343) The volume of imports from other third countries developed over the period considered as follows:

Imports from third countries in volume (metric tonnes)

2011 2012 2013 P
China 31 136 28 019 12 266 13 903
Index 100 90 39 45
Third countries except China 14 693 12 183 20 153 22 524
Index 100 83 137 153
All third countries 45 828 40 202 32 419 36 427
Index 100 88 71 79

Source: Eurostat

(344) The imports from India constituted the majority of all imports in the Union in the investigation period. While
Indian imports increased materially during the period considered other imports decreased by more than 20 % in
the same period. While Indian imports gained market, the market share of imports from other countries
decreased. Given the low volumes of imports from third countries as well as the fact that they decreased both in
volume and in market share terms, there is no indication that they caused injury to the Union industry.
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(345) The exporting producers claimed that one of the Union producers imported the product concerned from its
Chinese production facilities, inflicting injury on itself. No evidence was found to support those claims. The
verified evidence demonstrated that imports into the Union from the related Chinese facilities of the Union
producer had been very low. In addition, the total imports from China as reported by Eurostat decreased signifi-
cantly during the period considered. The Chinese total imports lost market share by more than 2 percentage
points, which rules them out as the cause of injury.
5.2.3. Export performance of the Union industry

(346) The volume of exports of the cooperating Union producers developed over the period considered as follows:

Export performance of the cooperating Union Producers
2011 2012 2013 P

Export Volume (in 1 000(k) 120 - 140 100 - 120 150-170 160 - 180
tonnes)
Export Volume Index 100 78 116 130
Export Price (EUR/t) 1 000 -1 050 1050-1 100 1 000 -1 050 950 -1 000
Average Export Price Index 100 108 104 99
Source: Questionnaire replies

(347) The sales of the Union industry outside of the Union increased considerably by 30 % over the period considered,

while the average selling price remained relatively stable. Therefore, the sales outside of the Union are actually a
factor alleviating the injury. Absent an increase of sales outside of the Union, the Union industry would be in an
even more injurious situation.

(348) Jindal pointed out that the export sales prices of the Union Industry were below the Union sales prices, and

(349)

(350)

could therefore not alleviate the injury. The increased sales outside of the Union enabled the Union industry to
have a higher level of production, maintain the level of employment and increase the capacity utilisation, which
means a better absorption of fixed costs. The fact that the average exports unit prices were slightly lower (within
a 5 % range) than the Union sales prices can be due to many different factors, such as the sales of less sophis-
ticated product types, larger diameters, larger volumes of sales transactions, etc. and therefore the prices outside
of the Union could be lower than the cost of sales in the EU.

The exporting producers also claimed that the injury was self-inflicted because the complainant focused
increasingly on Chinese manufacturing activity in the PRC and a large part of their sales to countries other than
the EU are Chinese products, which causes, inter alia, low capacity utilisation. The Commission did not accept
this argument. As noted above, the Union industry’s export sales increased considerably by 30 %, which
prevented the fall in production and a deterioration of several other injury indicators.

5.2.4. Competition from substitute products

Interested parties claimed that the injury was caused by fierce competition from substitute products, in particular
plastic pipes (polyethylene (PE), polyvinyl chloride (PVC) & polypropylene (PP)). Plastic pipes in smaller diameters
are initially much cheaper per unit. However, taking into account the maintenance cost and the product life, the
product concerned have cost advantages in the long term. Plastic pipes exert some competitive pressure on the
product concerned, especially for smaller diameters. However, ductile pipes did not lose market shares to plastic
pipes during the period considered, and in some instances, ductile pipes even managed to regain some market
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share from plastic pipes during the period considered. Therefore, the competition from plastic substitutes was
unlikely to be the cause of the material injury in the period considered.

5.2.5. Other Factors

(351) The exporting producers and Tata claimed that the injury is due to structural overcapacity. However, the fact that
the Union industry had a low capacity utilisation rate during the period considered does not necessarily mean
that it suffers from structural overcapacity andfor inefficiencies of such magnitude that it would justify a
downwards adjustment of the non-injurious price. It is recalled that despite a low capacity utilisation in 2011,
that was even lower than the rate established during the investigation period, the Union industry had a higher
profitability. This claim was therefore rejected.

(352) Jindal claimed that the Union industry’s SG&A doubled over the period considered and this was a factor causing
injury that broke the causal link. However, as it was found that that SG&A costs had only increased slightly
during the period considered this argument was rejected.

(353) The exporting producers and Tata claimed that an increase in investments is a clear indication of an improved
situation and that growing Indian imports do not cause the injury. The Commission disagreed. First of all, even
the increased volume of investments, EUR 22 million-24 million, was relatively low in relation to the total Union
industry sales, exceeding EUR 400 million. In addition, there was a breakdown of a large liquid iron mixer for
one Union producer. The replacement of the mixer required a high level of expenditure in the fixed assets in the
IP. ECL made a claim that reduced profitability of the Union industry is the effect of the breakdown. It must be
noted that a set of calculations was made to isolate the impact of the mixer breakdown on profitability and this
claim is therefore rejected.

(354) Jindal also claimed that an increased spread between the unit selling price and the cost of production in the IP
indicates a lack of causality between the subsidised imports and the injury. As explained above in recital 319, the
unit selling price and the cost of production per unit are not established on the same basis and there is hence not
a direct correlation between these two indicators. In any event, the price increase over the cost of production in
the IP was not sufficient to restore the target profitability of the Union Industry.

(355) The same exporting producer considered that given that the import prices were at the similar level in 2011 and
in the IP (based on Comext data) it may be concluded that there is a coincidence in time between the
undercutting/substantially lower prices and a good performance of the Union industry in 2011. This hypothesis
is based on premises that the Commission does not share. The situation of the Union industry was not healthy in
2011 as its profitability was also below the target profit of 5 %.

5.3. Conclusion on causation

(356) A causal link was established between the injury suffered by the Union producers and the subsidised imports
from the country concerned. There was a coincidence in time between the undercutting of the Union industry’s
prices by the subsidised imports and the Union’s industry decrease in EU sales and the EU market share. The
subsidised imports from India undercut the Union industry prices by 30,9 % and 31,7 % during the investigation
period. This resulted in a very low profitability of the EU industry.

(357) The Commission distinguished and separated the effects of all known factors on the situation of the Union
industry from the injurious effects of the subsidised imports. The economic crisis and decrease in demand
contributed to the injury at the beginning of the period considered. However, in the absence of significant
undercutting of the Union industry by subsidised imports, the situation of the Union industry would not have
been affected to such an extent. In particular, the sales would not fall so much, the capacity utilisation would be
higher and the profitability would be more sustainable. Therefore, the fall in consumption was found not to
break the casual link between the subsidised imports and the material injury.

(358) The other identified factors such as imports from third countries, export performance of the Union industry and
the competition from substitute products were not found to break the causal link established above, even
considering their possible combined effect.
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(359) On the basis of the above, the Commission concluded that the material injury to the Union industry was caused
by the subsidised imports from India and that the other factors, considered individually or collectively, did not
break the causal link. The injury consisted mainly in the fall in the Union sales, the loss of market share by the
Union industry, low capacity utilisation rate and low profitability.

6. UNION INTEREST

(360) In accordance with Article 31 of the basic Regulation, the Commission examined whether the imposition of
countervailing measures would be against the Union interest. It gave special consideration to the need to
eliminate the trade distorting effects of injurious subsidisation and to restore effective competition. The determin-
ation of the Union interest was based on an appreciation of all the various interests involved, including those of
the Union industry, distributors and final users, such as water, sewerage and irrigation utilities.

6.1. Interest of the Union industry

(361) The Union industry’s production plants are located in France, Germany, Spain and Austria. The Union industry
employed directly more than 2 400 employees in the production and sales of the product concerned. Two out of
three producers cooperated with the investigation. The non-cooperating producer did not oppose the initiation of
the investigation. As demonstrated above, the two cooperating companies experienced material injury and were
negatively affected by the subsidised imports.

(362) It is expected that the imposition of countervailing duties will restore fair trade conditions on the Union market
and will enable the Union producers to increase their sales and increase the low capacity utilisation rate. This
would result in an improvement of the Union industry’s profitability towards levels considered necessary for this
capital intensive industry and prevent the loss of employment. In the absence of measures, a further deterioration
of the Union industry’s economic situation appears very likely.

(363) It is therefore concluded that the imposition of countervailing duties would be in the interest of the Union
industry.

6.2. Interest of unrelated importers, distributors, users and other interested parties

(364) No unrelated importers made themselves known within the time limits set out in the Notice of Initiation. Many
distributors came forward and expressed their views.

(365) Both exporting producers claimed that it would not be in the Union interest to impose countervailing measures
against India in view of the complainant’s dominant position on the Union market, taking into account also that
the complainant has production of the product concerned in China, which it could easily import to the Union
should measures against India be imposed thus further exacerbate its dominant position.

(366) The investigation has demonstrated that imports into the Union from the complainant’s related Chinese facilities
were insignificant during the investigation period. There are also no indications that the complainant would in
the future use those Chinese production facilities to replace Indian imports should measures be imposed.

(367) As indicated in the provisional anti-dumping Regulation, the Commission sent a supplementary information
request to analyse more in-depth the impact of measures on the Union users. The Commission received around
50 replies, mainly from the EU distributors of the product concerned, construction companies and several water
utilities, whose identity can be located on the open file.

(368) Almost all users who replied to the supplementary information request were concerned about the very high
market share of the complainant and expressed their apprehension that after the imposition of duties its main
competitors, i.e. Indian companies, would be forced to exit the Union market leaving the complainant as a
dominant player. Some distributors also alleged that SG PAM had refused to trade with them or had offered them
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less advantageous conditions since they had started cooperating with the exporting producers. One user provided
two price quotes demonstrating in its view that SG PAM had increased its prices by around 25 % in December
2015. Some users also alleged that SG PAM had used its strong position to manipulate tenders in favour of their
products.

(369) While it is true that the EU competition rules impose more stringent standards of behaviour on a company that
has a significant market share it is ultimately up to the competition authorities to determine whether there is a
dominant position and whether it is abused. The competition authorities proceed first by examining the relevant
product and geographic market. For example in the case regarding HDPE and MDPE pipes for sewage, it was not
excluded that they competed with ductile iron pipes and steel pipes, though ultimately the product market
definition was left open (7). In the present case, the Commission was unable to define the relevant product and
geographic market absent any formal competition complaint brought before it.

(370) Exclusive distribution agreements offering more advantageous conditions or even stricter vertical restraints in the
distribution of goods are not illegal per se (") and it is ultimately up to a competition authority to conduct an
assessment if such restraints are anti-competitive or even abusive. As regards the price quotes allegedly pointing
to price increases by SG PAM, the Commission found them hard to compare without any more in-depth investi-
gation about the precise offers and circumstances involved. In addition, the Commission received only one piece
of evidence of alleged price increases, which in itself cannot prove that they have been wide-spread.

(371) In anti-subsidy proceedings the Commission examines competition concerns to establish whether, on balance, it
would be clearly against the Union interest to impose countervailing measures. Such an analysis cannot
encompass a competition assessment in the strict legal sense, which can only be carried out by a competent
competition authority. In any case, no robust evidence was provided that would suggest that the complainant
would engage in anti-competitive behaviour should countervailing measures be imposed other than the fact that
it has a strong position already on the market. No decision from a competition authority was provided where the
complainant was found to engage in anti-competitive behaviour for the product concerned. No court ruling was
provided where the complainant was found to manipulate tenders.

(372) It is recalled that the purpose of imposing countervailing measures is to restore a level playing field where Union
producers and third country producers compete on fair conditions and not to force exporting producers out of
the market. Accordingly, under Union rules duties would only be set at a level that would still enable the Indian
exporters to continue competing with the Union producers, but at fair prices. Indeed, the combined anti-
dumping and countervailing measures are set at the dumping and subsidisation level below the level of
undercutting.

(373) Moreover, there are several producers located in third countries (China, Turkey, Russia, and Switzerland) who are
already selling to the Union market. Their sales volumes during the period considered were low and declining.
However, one of the causes of such a decline in other importers sales appears to have been an aggressive
competition from the Indian producers. The Indian subsidised prices were well below the prices of all other
major importing countries (with the exception of Russia). The users confirmed that in case the Union industry
unilaterally increases prices, the imports from other countries may increase rather in the medium term, once
such exporters from third-countries will have received additional certifications required by the Member States.
The users also confirmed that the Swiss company, although it is present on the Union market, manufactures
more sophisticated, high-value added pipes that are not readily substitutable with the Indian products.

Average import price in EUR

2011 2012 2013 P
India 665 703 671 664
China 955 1014 1059 1 054

(’) Case M.565, Solvay/Winerberger, para 19, referred to in other cases M.2294 EtexGroup/Glynwed PipeSystems, para 8.
("*) The Commission’s Guidelines on Vertical Restraints (2010/C-130/01).
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2011 2012 2013 g
Switzerland 1711 1678 1554 1526
Russia 697 696 652 627
Turkey 1 246 1 544 1272 1010

Source: Eurostat

6.3. Conclusion on Union interest

(374) The Commission was therefore satisfied that in the weighing and balancing of interests, the protection of the
Union industry against injurious subsidisation must be given priority over the interests of users to avoid potential
negative effects on competition on the Union market. While there is a fear that countervailing duties may
reinforce an already strong position of the leading Union producer, a number of mitigating factors, such as
continuing competition from Indian, other exporters and substitute products, ensures that a sufficient
competitive pressure is maintained on the Union industry to avoid potential negative effects on competition on
the Union market. Finally, the Commission is ready to monitor the effect of its measures on competition on the
Union market.

7. DEFINITIVE COUNTERVAILING MEASURES

(375) On the basis of the conclusions reached by the Commission on subsidisation, injury, causation and Union
interest, and in accordance with Article 15(1) of the basic Regulation, a definitive countervailing duty should be
imposed on imports of tubes and pipes of ductile cast iron (also known as spheroidal graphite cast iron)
originating in India.

7.1. Injury elimination level

(376) For the purpose of determining the level of these measures, account was taken of the subsidy margins found and
the amount of duty necessary to eliminate the injury suffered by the Union industry.

(377) When calculating the amount of duty necessary to remove the effects of the injurious subsidisation, it was
considered that any measure should allow the Union industry to cover its costs of production and obtain a profit
before tax that could be reasonably achieved by an industry of this type in the sector under normal conditions of
competition, i.e. in the absence of subsidised imports, on sales of the like product in the Union.

(378) Therefore, the injury elimination level was calculated on the basis of a comparison of the weighted average price
of the subsidised imports, as established for the price undercutting calculations in recital 301 above, and the
non-injurious price of the Union industry for the like product. The non-injurious price was established by adding
to the cost of production a reasonable profit level. The target profit margin was set at 5 % as stated in
recital 327.

(379) Any difference resulting from this comparison was then expressed as a percentage of the average total CIF import
price.

(380) Following disclosure Jindal claimed that rather than adding SG&A and profit to the cost of production to
establish a non-injurious price for the Union industry, the non-injurious price should be adjusted downwards due
to structural overcapacity and inefficiencies of the Union industry. The Commission did not consider that there
was a structural overcapacity as mentioned in recital 351 and therefore rejected this claim.
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(381)

(382)

(383)

(384)

(385)

(386)

(387)

Following disclosure both exporting producers claimed that the methodology used for calculating the injury
elimination level was flawed as the comparison with Union sales prices is not based on the actual price charged
to the first independent customer in the Union but on a constructed export price which is artificially low. The
injury margins are therefore artificially high.

The purpose of calculating an injury margin is to determine whether applying to the export price of the
subsidised imports a lower duty rate than the one based on the subsidy margin would be sufficient to remove the
injury caused by the subsidised imports. This assessment is based on the export price at the Union frontier level
which is considered to be a level comparable to the Union industry ex-works price. In case of export sales via
related importers, by analogy with the approach followed for the dumping margin calculations, the export price
is constructed on the basis of the resale price to the first independent customer. Otherwise, there would be two
different results in assessing the same injury margin situation under the two instruments. Therefore, the
Commission considered that the methodology applied provides for an accurate basis for comparing prices and
thus establishing the injury elimination level. This claim is therefore rejected and the methodology for
determining the injury elimination level is confirmed.

7.2. Definitive measures

In view of the findings above, a definitive countervailing duty should be imposed at a level sufficient to eliminate
the injury caused by the subsidised imports without exceeding the subsidy margin found.

Following disclosure, the Union industry requested the imposition of measures in the form of specific duties
rather than ad valorem duties. It is recalled that ad valorem anti-dumping duties were imposed at provisional stage.
Indeed, ad valorem duties are the usual preferred form of measures as they render the measures more effective in
the event of export price movements. The Union industry requested the imposition of measures in the form of
specific duties for three main reasons:

— The Indian export prices of ductile iron pipes have been following a decreasing trend, which has exacerbated
since the imposition of provisional anti-dumping duties;

— Absorption practices by the Indian exporting producers have already started since the imposition of
provisional anti-dumping measures and arrangements between related companies are highly likely in this
case.

— The prices of ductile iron pipes can fluctuate in line with raw material price fluctuations

In regard to the industry’s first and second reasons above which are somewhat linked, any decrease in Indian
export prices after the investigation period may not necessarily have led to an increase in subsidisation. The
extent to which an ad valorem duty would not be effective in counteracting the level of subsidisation taking place
after the investigation period should, if appropriate, be subject to an interim review request by the Union
industry under Article 19 of the basic Regulation. In regard to the third point, the industry itself acknowledged
that prices of the main raw material for producing ductile pipes, iron ore, have decreased since 2014. Indeed, the
fall in iron ore prices is likely to be a factor in the decrease in ductile pipe prices since the end of the investigation
period. However, such a decrease in prices does not automatically lead to an increase in the level of subsidisation.
The fact that prices of ductile iron pipes price can fluctuate in line with raw material price fluctuations is not a
reason to impose a fixed duty instead of an ad valorem duty.

For all the above reasons, it is considered that a fixed duty, which would be excessively burdensome on importers
in situations where export prices were decreasing in line with raw material prices, is not warranted. Furthermore,
fixed duties are more appropriate for homogenous products, and not for products like the present one, which
come in a variety of product types.

7.3. Undertaking Offer

In the hearing with the Hearing Officer (see recital 5 above) and subsequently in writing, ECL proposed an
undertaking in order to be subject to the lower FPS rate of 2 % but to automatically accept a higher duty without
review if the 5 % rate would be reinstated. According to Article 13 of the basic Regulation, an undertaking offer
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(388)

(389)

(390)

(391)

(392)

(393)

(394)

consists either of a commitment on the part of the country of origin to eliminate the subsidy or take other
measures concerning its effects or a commitment of the exporter to revise its prices. The submission made by the
exporter did not contain any price commitment. In any case, an undertaking is an equivalent form of measures
as determined on the basis of the investigation findings. The Commission therefore rejected the offer for
undertaking.

Furthermore, importers can also request a refund for the precise amount granted through this scheme.

Therefore, the countervailing duty rates were established by comparing the injury margins and the subsidy
margins. Consequently, the proposed countervailing duty rates are as follows:
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Company

Subsidy margins

Injury margins

Countervailing duty rate

ECL Group

9,0 %

54,6 %

9,0 %

Jindal Saw

87 %

48,8 %

8,7 %

All other companies

9,0 %

54,6 %

9,0 %

The individual company countervailing duty rates specified in Regulation were established on the basis of the
findings of the present investigation. Therefore, they reflect the situation found during that investigation with
respect to these companies. These duty rates (as opposed to the country-wide duty applicable to ‘all other
companies’) are exclusively applicable to imports of products originating in India and produced by the specific
legal entities mentioned. Imported products produced by any other company not specifically mentioned in the
operative part of the present regulation, including entities related to those specifically mentioned, cannot benefit
from these rates and shall be subject to the duty rate applicable to ‘all other companies’.

Any claim requesting the application of an individual company countervailing duty rates (e.g. following a change
in the name of the entity or following the setting up of new production or sales entities) should be addressed to
the Commission (”®) forthwith with all relevant information, in particular any modification in the company’s
activities linked to production, domestic and export sales associated with, for example, that name change or that
change in the production and sales entities. If appropriate, the present Regulation will be amended accordingly by
updating the list of companies benefiting from individual duty rates.

In order to minimise the risks of circumvention, it is considered that special measures are needed in this case to
ensure the proper application of the countervailing measures. These special measures include the following: the
presentation to the customs authorities of the Member States of a valid commercial invoice which shall conform
to the requirements set out in Article 1(3) of this Regulation. Imports not accompanied by such an invoice shall
be made subject to the duty rate applicable to all other companies.

In order to ensure a proper enforcement of the anti-subsidy duty, the residual duty level should not only apply to
the non-cooperating exporting producers, but also to those producers which did not have any exports to the
Union during the IP.

The Committee established by Article 15(1) of Regulation (EC) No 1225/2009 did not deliver an opinion,

HAS ADOPTED THIS REGULATION:

1.

Article 1

A definitive countervailing duty is hereby imposed on imports of tubes and pipes of ductile cast iron (also known

as spheroidal graphite cast iron), with the exclusion of tubes and pipes of ductile cast iron without internal and external
coating (bare pipes), currently falling within CN codes ex 7303 00 10 and ex 7303 00 90 (TARIC codes

7303

00 10 10, 7303 00 90 10), originating in India.

(”®) European Commission, Directorate-General for Trade, Directorate H, CHAR, 4/35 1049 Brussels, Belgium.
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2. The rate of the definitive countervailing duty applicable to the net, free-at-Union-frontier price before duty, of the
product described in paragraph 1 and manufactured by the companies listed below shall be as follows:

Company Definitive countervailing duty (%) TARIC additional code
Electrosteel Castings Ltd 9,0 C055
Jindal Saw Limited 8,7 C054
All other companies 9,0 €999

3. The application of the individual countervailing duty rates specified for the companies mentioned in paragraph 2
shall be conditional upon presentation to the customs authorities of the Member States of a valid commercial invoice,
on which shall appear a declaration dated and signed by an official of the entity issuing such invoice, identified by his|
her name and function, drafted as follows: ‘I, the undersigned, certify that the (volume) of tubes and pipes of ductile cast
iron (also known as spheroidal graphite cast iron) sold for export to the European Union covered by this invoice was
manufactured by (company name and address) (TARIC additional code) in India. I declare that the information provided
in this invoice is complete and correct.’ If no such invoice is presented, the duty rate applicable to ‘all other companies’
shall apply.

4. Unless otherwise specified, the provisions in force concerning customs duties shall apply.

Article 2

This Regulation shall enter into force on the day following that of its publication in the Official Journal of the European
Union.

This Regulation shall be binding in its entirety and directly applicable in the Member States in
accordance with the Treaties.

Done at Brussels, 17 March 2016.

For the Commission
The President
Jean-Claude JUNCKER
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COMMISSION IMPLEMENTING REGULATION (EU) 2016/ 388
of 17 March 2016

imposing a definitive anti-dumping duty on imports of tubes and pipes of ductile cast iron (also
known as spheroidal graphite cast iron) originating in India

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Council Regulation (EC) No 1225/2009 of 30 November 2009 on protection against dumped imports
from countries not members of the European Community (') (‘the basic Regulation’), and in particular Article 9(4)
thereof,

Whereas:

1. PROCEDURE
1.1. Provisional Measures

(1)  On 18 September 2015 the European Commission (‘the Commission’) imposed a provisional anti-dumping duty
on imports into the Union of tubes and pipes of ductile cast iron (also known as spheroidal graphite cast iron)
originating in India (the country concerned’) by Commission Implementing Regulation (EU) 2015/1559 (3 (the
provisional Regulation’).

(2)  The investigation was initiated on 20 December 2014 (*) following a complaint lodged on 10 November 2014 by
Saint-Gobain PAM Group, (‘the complainant’) on behalf of producers representing more than 25 % of the total
Union production of tubes and pipes of ductile cast iron.

(3)  As stated in recital 14 of the provisional Regulation the investigation of dumping and injury covered the period
from 1 October 2013 to 30 September 2014(the investigation period” or ‘IP’). The examination of trends relevant
for the assessment of injury covered the period from 1 January 2011 to the end of the investigation period (‘the
period considered).

(4)  On 11 March 2015, the Commission initiated a separate anti-subsidy investigation with regard to imports into
the Union of tubes and pipes of ductile cast iron originating in India. It published a Notice of Initiation in the
Official Journal of the European Union (*). The definitive findings of that investigation are subject to a separate
Regulation (‘the anti-subsidy Regulation’) (°).

1.2. Subsequent procedure

(5)  Subsequent to the disclosure of the essential facts and considerations on the basis of which a provisional anti-
dumping duty was imposed (the provisional disclosure), several interested parties made written submissions
making known their views on the provisional findings. In addition another Indian Producer Tata Metaliks DI
Pipes Limited (‘Tata’) made themselves known and provided comments. The parties who so requested were
granted an opportunity to be heard.

() OJL 343,22.12.2009,p. 51.

(*) Commission Implementing Regulation (EU) 2015/1559 of 18 September 2015 imposing a provisional anti-dumping duty on imports of
tubes and pipes of ductile cast iron (also known as spheroidal graphite cast iron), originating in India (O] L 244, 19.9.2015, p. 25).

(*) Notice of Initiation of an anti-dumping proceeding concerning imports of tubes and pipes of ductile cast iron (also known as spheroidal
graphite cast iron) originating in India (O] C 461, 20.12.2014, p. 35).

(*) Notice of initiation of an anti-subsidy proceeding concerning imports of tubes and pipes of ductile cast iron (also known as spheroidal
graphite cast iron), originating in India. O] C 83 11.3.2015, p. 4.

() Commission Implementing Regulation (EU) 2016/387 of 17 March 2016 imposing a definitive countervailing duty on imports of tubes
and pipes of ductile cast iron (also known as spheroidal graphite cast iron), originating in India (see page 1 of this Official Journal).
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(6)  The Commission continued seeking and verifying all information it deemed necessary for its definitive findings.
The Commission verified on spot additional information provided by a related company based in Italy of one of
the cooperating exporting producer.

(7)  Jindal Saw Limited (Jindal’) requested the intervention by the Hearing Officer in trade proceedings (the Hearing
Officer’) concerning some aspects of the provisional injury calculations. The Hearing Officer examined the
request and responded to the exporting producer directly in writing.

(8)  Subsequently, the Commission informed all parties of the essential facts and considerations on the basis of which
it intended to impose a definitive anti-dumping duty on imports into the Union of tubes and pipes of ductile cast
iron originating in India and definitively collect the amounts secured by way of provisional duty (the definitive
disclosure). All parties were granted a period within which they could make comments on the final disclosure.

(9)  On 28 January 2016 a hearing with the Hearing Officer was held at the request of Electrosteel Castings Limited
(ECL).

(10) The comments submitted by the interested parties were considered and taken into account where appropriate.

1.3. Product concerned and like product

(11)  As set out in recitals 15 and 16 of the provisional Regulation the product concerned was provisionally defined as
tubes and pipes of ductile cast iron (also known as spheroidal graphite cast iron) (‘ductile pipes) originating in
India, currently falling within CN codes ex 7303 00 10 and ex 7303 00 90.

(12)  Ductile pipes are used for drinking water supply, sewage disposal and irrigation of agricultural land. The transpor-
tation of water through ductile pipes may be based on pressure or solely on gravity. The pipes range between
60 mm and 2 000 mm and are 5,5, 6, 7 or 8 meters long. They are normally lined with cement or other
materials and externally zinc-coated, painted or tape wrapped. The main final users are public utility companies.

(13) Jindal and the Government of India (GOT) claimed that ductile pipes, which are not coated, neither internally nor
externally (bare pipes’), should be excluded from the product concerned on the basis that such tubes and pipes
are semi-finished products with different physical, technical and chemical characteristics and cannot be used for
conveying water without further processing. Bare pipes are also not interchangeable with the product concerned
and have a different end-use.

(14) The complainant contested this claim and argued that all ductile pipes, whether coated or not, share the same
basic physical, technical and chemical characteristics and have the same end-use. The complainant further argued
that internal and external coating operations are considered as finishing operations, representing only up to 20 %
of the total cost of production of ductile pipes, and do not alter the basic characteristics of a ductile pipe. The
complainant further stressed that bare pipes as such have no effective end-market/function or use, other than
conveying water and sewage, and are not sold on the Union market but must necessarily be coated before being
put on the market and to comply with EU standards. In addition, bare pipes of ductile cast iron fall under the
same customs code as coated pipes and their exclusion could therefore lead to circumvention of any anti-
dumping measures and undermine the effectiveness of such measures given the Indian exporters’ significant
capacity to carry out coating in the Union (around 80 000 tonnes annually). In this regard, the complainant
further claimed that the Indian imports of bare pipes have increased significantly since 2013 and these imports
were almost three times higher in 2015 than in 2013. This trend is likely to continue in the complainant’s view.

(15) The investigation has demonstrated that bare pipes do not have any effective market functionfuse and are not
sold as such on the Union market. These pipes must necessarily undergo further processing, i.e. internal and
external coating, before becoming marketable and fulfilling EU standards for conveying water and sewage. While
compliance with EU standards is not necessarily a decisive factor for determining the product scope, the fact that
additional processing must be carried out on a bare pipe before it can be put into its intended end-use, is a factor
that cannot be overlooked when analysing whether a bare pipe is a final product or a semi-finished product only.
The Commission therefore finds that bare pipes of ductile cast iron should be considered as semi-finished ductile

pipes.
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(16)  Semi-finished goods and finished goods may nevertheless be considered to form a single product if (i) they share
the same essential characteristics and, (i) the additional processing costs are not substantial (°). It is uncontested
that the internal and external coating adds to bare pipes a physical characteristic which confers on these pipes an
essential and basic characteristic required for their essential use on the Union market, namely the conveyance of
water and sewage in accordance with EU standards. Moreover, it is uncontested that the cost for adding internal
and external coating to a bare pipe normally accounts for up to 20 % of the total production costs of a ductile
pipe. Accordingly, the additional processing must be considered substantial.

(17) It follows that semi-finished bare tubes and pipes of ductile cast iron cannot be considered forming a single
product with the finished (coated internally and externally) ductile pipes and should therefore be excluded from
the product concerned.

(18) Moreover, the Commission did not find that there is a considerable risk of circumvention should bare pipes be
excluded from the product scope. The bare pipes are only imported by one related company of Jindal which,
contrary to the claim by the complainant, has limited coating capacity in the Union. According to the
Commission’s verified data the actual capacity is around 15 000 tonnes annually. Moreover, although the
imports of bare pipes from India appear to be increasing after the investigation period, the volumes are still
modest (less than 10 000 tonnes in 2015) according to information from the complainant. Given the limited
coating capacity by the related company in the Union and its current business plan for the forthcoming years in
respect of bare pipes, between 15 000 tonnes-21 000 tonnes by 2017, it is unlikely that this production site
would be turned into an entry gate for a massive influx of bare pipes with the sole objective to coat them in
order to avoid duties for finished pipes in the Union, which could potentially raise an issue under Article 13 of
the basic Regulation.

(19) Jindal requested after provisional disclosure that flanged pipes of ductile cast iron should be excluded from the
product scope. It repeated the request after definitive disclosure.

(20)  Contrary to bare pipes, flanged pipes are pipes of ductile cast iron finally processed with internal and external
coating. Flanged pipes are therefore suitable for the conveyance of water and sewage without further processing.
Essentially, they are cut in length from full length iron ductile pipes and fitted with flanges to be connected with
bolts and nuts while other pipes of ductile iron are connected via a socket. The processing costs for cutting the
length and adding flanges cannot be considered to change the basic characteristics of a ductile iron pipe, which is
the conveyance of water and sewage or incurring substantive processing costs. Therefore, although some
additional processing is required to manufacture flanged pipes from pipes of ductile iron pipes, the Commission
considered them to form a single product and the exclusion request is rejected.

(21) In view of the above considerations, the product concerned is definitively defined as tubes and pipes of ductile
cast iron (also known as spheroidal graphite cast iron) (ductile pipes’), with the exclusion of ductile pipes without
internal and external coating (bare pipes’), originating in India, currently falling within CN codes ex 7303 00 10
and ex 7303 00 90.

(22)  The investigation showed that the product concerned, as defined above, manufactured and sold in India as well as
the product manufactured and sold in the Union, have the same basic physical, chemical and technical character-
istics and are therefore like products within the meaning of Article 1(4) of the basic Regulation.

2. DUMPING
2.1. Normal value

(23)  After provisional disclosure, ECL submitted that certain costs reported in the selling, general and administrative
expenses (SG&A) for the domestic sales had already been reported as costs of manufacturing, which resulted in
double counting, and that accordingly these costs should be corrected. In addition, it requested the correction of
certain costs taken into account for the construction of the normal value and the deduction of certain allowances
when constructing the normal value. Based on the verified evidence at its disposal, the Commission accepted that
certain costs were reported twice and corrected this by deducting these from the SG&A costs. The Commission
also made corrections for certain costs and allowances for the construction of the normal value, where necessary.

() Council Regulation (EC) No 1784/2000 of 11 August 2000 imposing a definitive anti-dumping duty and collecting the provisional duty
imposed on imports of certain malleable cast iron tube or pipe fittings originating in Brazil, the Czech Republic, Japan, the People’s
Republic of China, the Republic of Korea and Thailand (OJ L 208, 18.8.2000, p. 10).
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(24)  After definitive disclosure, the Commission established that for the same exporting producer certain price related
costs mainly finance costs were erroneously deducted in cases where the normal value was constructed. This was
corrected and the company concerned was informed accordingly.

(25) Both exporting producers claimed that the Commission should have deducted average credit costs when
constructing the normal value, rather than excluding them altogether, as the Commission did at provisional stage.

(26)  This claim was rejected as average credit costs are considered only to be relevant when establishing normal value
on the basis of domestic prices, whereas they are irrelevant when the normal value is constructed on the basis of
the cost of production, as was the case for the product types concerned. The reason for this is that credit costs
are not related to the cost of production, but are, normally, a factor taken into account in the determination of
the prices.

(27)  After provisional disclosure, Jindal also argued that for non-representative sales (") the Commission should not
use the actual profit margin achieved for those sales as it was too high but rather the company weighted average
profit margin. The exporting producer reiterated its claim after definitive disclosure, but did not provide any new
evidence.

(28) The Commission rejected this claim as the normal value for such non-representative sales was based on the
actual profit realised by the exporting producer on those sales as provided for in Article 2(6) of the basic
Regulation.

(29)  After provisional disclosure, the same exporting producer also claimed that freight costs should have been
deducted in the adjustments made to construct the normal value. This was done, however, as the Commission
deducted freight costs in order to arrive at an ex-works level in the construction of the normal value already at
provisional stage.

(30)  After definitive disclosure, the same exporting producer argued that there was a clerical error and, as a result, the
packing costs were not deducted in the adjustments made to construct the normal value. The claim was found to
be justified and the error was corrected accordingly.

(31) After provisional disclosure, the Union industry reiterated its claim that the Commission should make an
adjustment to the normal value taking into account the Indian export tax on iron ore. The Commission
established in the parallel anti-subsidy investigation that iron ore prices in India were distorted through the
various export restraints in India. In these circumstances, there is no need to address this distortion further in
this investigation as to do so would amount to double-counting of the effects of the subsidy.

(32) In the absence of other comments, recitals 19 to 32 of the provisional Regulation are confirmed.

2.2. Export price

(33) After provisional disclosure, ECL submitted that certain costs reported in the SG&A of the related companies in
the Union for the export sales were already reported as post-importation costs, which resulted in double
counting. In addition, it requested the correction of certain costs taken into account in both the determination of
the export price in accordance with Article 2(9) of the basic Regulation and in the application of Article 2(10)(g)
of the basic Regulation. The Commission accepted that certain costs were reported twice and deducted them
from the SG&A costs of the related companies in the Union. The Commission also made corrections for certain
costs and allowances for the construction of the export price, where appropriate.

(34)  The other exporting producer also identified certain costs which were deducted twice, that is as post importation
costs and as part of the SG&A costs of the related companies in the Union. It also requested the recalculation of
certain allowances. The Commission analysed the claim and made corrections, where appropriate. As also
explained in the definitive disclosure, the few negative export prices that appeared in the annexes to the
disclosure were related to credit notes and discounts, which was shown by the fact that the quantities reported
were also negative, and did not result from any adjustment made on the basis of Article 2(9) of the basic
Regulation.

() At provisional stage, the Commission established the domestic sales of some product types were not representative as they represented
less than 5 % of the total volume of export sales of the identical or comparable product type to the Union. See recital 21 of the
provisional Regulation.
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(35) This exporting producer also claimed that the Commission should not have applied Article 2(9) of the basic
Regulation for constructing the export price, but that the export price should have been based on the transfer
prices between the exporting producer and its related companies in the Union instead. It argued that these prices
are reliable for three reasons. First, the price charged by the company to its related companies in the Union was
said to be in line with the price charged by the exporting producer to unrelated importers in the Union. Second,
the price charged by the exporting producer to its related companies in the Union was also in line with its export
prices to unrelated importers in other markets. Third, the national customs authorities in the Union have
consistently considered that the prices charged by the exporting producers to its related companies were reliable.
After definitive disclosure, the exporting producer reiterated its claim, without, however, bringing forward new
arguments or evidence.

(36)  The exporting producer made this claim already at provisional stage (see recital 44 of the provisional Regulation).
Consequently, the Commission rejected the exporting producer’s first and second arguments for the same reasons
as the ones set out in recital 45 of the provisional Regulation. In addition, the Commission refuted the company’s
third argument for the reasons contained in recital 37 of the provisional Regulation, on the basis of which it
rejected a similar claim from the other exporting producer.

(37)  After definitive disclosure, Jindal reiterated its claim that the credit costs adjustment for its related entity in Spain
should be corrected by applying a new formula for calculating the interest rate. However, the adjustment was
calculated on the basis of data that were provided by the company in its questionnaire reply. No evidence was
provided as to why this data could not be used. The Commission saw therefore no reason to change its
methodology and to apply the publicly available rate of the European Central Bank in the calculation of the
credit costs, as was requested by the exporting producer. It was not demonstrated that this was the rate which
applied to its entity in Spain. Therefore, this claim was rejected.

(38) In the provisional Regulation, the processing costs for bare pipes processed by a related company in Italy of one
of the exporting producers were not deducted for the reasons set out in recitals 40 and 41 of the provisional
Regulation.

(39)  After provisional and definitive disclosure, the complainant argued that the Commission should have deducted
the processing costs for this related company under Article 2(9) of the basic Regulation for two main reasons.
First, in order to be consistent with the deduction of the processing costs incurred by a related company in the
UK related to flanges (recital 42 of the provisional Regulation). Second, because the Commission has deducted
processing costs in previous cases, even when the processing costs in the Union were higher than those incurred
in the country of origin.

(40)  As specified in recitals 13 to 17 above, bare pipes are excluded from the product scope. The Commission
excluded accordingly all sales related to bare pipes further processed in the Union from the calculation of the
export price. Consequently, the complainant’s claim is without object and is therefore rejected.

(41)  In the provisional Regulation (see recitals 42 and 43 thereof), the processing costs of the related companies in the
UK of both exporting producers linked to adding flanges and cutting the pipes into smaller sizes were deducted
when establishing the export price in accordance with Article 2(9) of the basic Regulation.

(42) Following provisional and definitive disclosure, Jindal requested that the flanged pipes sold by its UK based
related company should be excluded from the product concerned and, as a result, from the calculation of the
company’s dumping margin.

(43) For the reasons set out in recitals 19 and 20 above, the Commission did not consider appropriate to exclude
flanged pipes from the definition of the product concerned. The flanged pipes, which constituted only a small
part of the total sales of the related importers, were, however, excluded from the determination of the export
price.

(44)  After provisional disclosure, Jindal argued that the deduction of the SG&A costs and profit in the determination
of the export price under Article 2(9) of the basic Regulation for its related companies in Italy and the UK was
unreasonable as these items were allegedly manifestly excessive. After definitive disclosure, the company
reiterated its claim without, however, providing new evidence. It made the following claim.
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(45)  First, SG&A costs were said to be impacted by the processing activities of the two related companies in the
Union. The company suggested using instead the SG&A costs reported by its related company in Spain, which
was not involved in processing activities during the IP. Second, the company also proposed as another option to
exclude specific costs incurred by the related company in Italy contained in the SG&A costs which were specific
to processing activities and costs related to exporting activities to third countries. For this purpose, it submitted
additional data. This data was verified by the Commission during a second verification visit to the related
company in Italy. No such information was provided for the related company in the UK, but it was inferred that
the same amount of corrected SG&A costs as for the Italian related company should be applied for the purpose
of adjusting the export price.

(46) The Commission rejected the first claim as it considered appropriate that the actual SG&A costs borne by each
related company should be used when constructing the export price under Article 2(9) of the basic Regulation.
The Commission failed to see why taking the actual costs as a starting point cannot be considered as a
reasonable basis.

(47) Regarding the second option, the Commission considered it justified since for both traders the sales of the
processed goods in the Union were excluded from the export price determination. This also justified a division of
costs in order to exclude costs related to processing activities. Furthermore, on the basis of the second
verification visit during which the additional breakdown of SG&A costs provided for the related company in Italy
was verified, the Commission accepted some of the costs as being related exclusively to processing of bare pipes
(which are excluded from the product scope as mentioned above). The SG&A costs related to processing activities
were thus not taken into account in the construction of the export price under Article 2(9) of the basic
Regulation. Regarding the related company in the UK, no further corrections of SG&A costs were made, as the
company did not provide after provisional disclosure any additional breakdown of such costs. Finally, all costs
related to exports activities to third countries were already deducted at provisional stage for all related companies
in the Union.

(48)  After definitive disclosure, Jindal argued that its group structure changed after the IP and that exports are no
longer made via its related importers in the UK and in Spain. However, alleged changes in the group structure
after the IP cannot have an impact on the dumping margins, which were established based on verified data
concerning the IP. Accordingly, this argument was rejected.

(49) After provisional and definitive disclosure, the same exporting producer also argued that the Commission
adopted a different approach with respect to the adjustment for SG&A, on the one hand, and for profit, on the
other hand. For the SG&A adjustment, the Commission relied on actual SG&A costs incurred, whereas for the
profit adjustment, the actual amounts were replaced by a theoretical amount.

(50)  This related company was, however, lossmaking in the IP. So there was no actual profit margin which could be
used. As set out in recital 43 of the provisional Regulation, in the absence of any reasonable benchmark an
average profit of 3,7 % was used, which was considered a reasonable level of profit of an unrelated importer. The
Commission considered the use of this level of profit more accurate than any use of a level of profit of a related
importer, if such profit level should have been available.

(51)  After provisional disclosure, ECL also submitted a claim that the full SG&A costs of its related companies in the
Union should not be deducted in the context of the export price construction. The company claimed that its
subsidiaries in the Union perform the role of an importer as well as those of the marketing division of the
exporting producer. It submitted that only those SG&A expenses of the related companies in the Union which
related to their activities as importers should be deducted in the construction of the export price. The claim was
resubmitted after definitive disclosure, without, however, providing new elements.

(52) The Commission rejected this claim for the following reasons. First, during the IP the exporting producer also
directly exported to the Union, although only in small quantities, and not only via its related companies. In
addition, the investigation revealed that the exporting producer has also borne costs in India related to the export
sales to the Union (e.g. personnel dedicated to the export sales to the Union and other SG&A costs). This showed
that the exporting activities and the related costs of the company were shared between the mother company and
its related companies in the Union. After definitive disclosure, the company argued that the main marketing
functions were carried out by the related companies in the Union and, subsequently, the related costs were borne
by them. This does, however, not contradict the Commission’s assessment as the company acknowledged that
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certain costs related to the export sales to the Union were also borne by the mother company. Therefore, the
argument that the related companies in the Union were the marketing departments of the mother company was
rejected.

(53) Second, marketing, advertising and other activities related to finding customers in the Union are activities
typically carried out by an importer and the costs associated to them are normally borne by the latter. In
particular, these costs are part of the costs related to the sales of a product. Furthermore, the costs assigned by
the company to the activities of exporting would not have been incurred in the absence of importation of the
product concerned into the Union. Therefore, the distinction between the export and import activities made by
the exporting producer was not justified and should also be rejected. Nevertheless, the costs borne by the related
companies in the Union related to exports of the product concerned or other products to third countries were
already deducted from the entities’ SG&A costs.

(54) In the absence of other comments, the Commission confirmed recitals 33 to 48 of the provisional Regulation.

2.3. Comparison

(55) Following provisional disclosure, ECL submitted that intra-company credit costs, that is credit costs between the
mother company in India and its related companies in the Union, should not have been deducted under
Article 2(10)(g) of the basic Regulation since the Commission did not accept the transfer price between the
exporting producer and its related companies in the EU. Also, the Commission already deducted the credit costs
of the related companies in the Union which related to their sales to independent customers when establishing
the export price under Article 2(9) of the basic Regulation. This claim was accepted.

(56) The same exporting producer also claimed that an amount equal to the Duty Drawback Scheme and the Focus
Product Scheme should be deducted from the normal value under Article 2(10)(b) of the basic Regulation in
order to ensure a fair comparison between the normal value and the export price.

(57) The Commission rejected this claim for the following reasons. First, as indicated in recital 53 of the provisional
Regulation, no adjustment was made for duty drawback since the exporting producers failed to prove that the tax
not paid or refunded on export sales is included in the domestic price. This was also confirmed in the parallel
anti-subsidy investigation (®) where it was established that the so-called ‘Duty Drawback Scheme’ and the ‘Focus
Product Scheme’ constitute subsidies in the form of financial contribution by the Government of India and
cannot be considered permissible duty drawback system or substitution drawback system.

(58)  After definitive disclosure, the same exporting producer reiterated its claim that the Duty Drawback Scheme and
the Focus Product Scheme should be deducted from the normal value. However, it did not provide any new
factual elements or arguments in this respect. Therefore, the Commission rejected this claim.

(59)  After provisional and definitive disclosure, the complainant reiterated its claim that the Commission should apply
the exceptional methodology of targeted dumping laid down in the second sentence of Article 2(11) of the basic
Regulation.

(60) The Commission did not establish any new elements which would allow it to divert from its provisional
assessment that the application of the methodology of targeted dumping was unwarranted.

(61) In the absence of any other comments, the conclusions reached in recitals 49 to 54 of the provisional Regulation
were confirmed.

2.4. Dumping margins

(62)  After provisional disclosure, ECL claimed that the CIF values used for dumping and injury margin calculations
were inconsistent. In particular, the company argued that the CIF value used as the denominator for the dumping
margin calculation for ECL should be the same CIF value which was used for the purpose of the injury margin
calculation and which reflects the constructed export price at CIF level.

(63) The Commission considered that the denominator for the dumping margin calculations should be the actual CIF
Union frontier price at which a good has been declared to the Union customs authorities. This methodology

() See recitals 84-86 and 119-125 of the anti-subsidy Regulation.
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ensures that the dumping margin is calculated as a percentage of the actual CIF Union frontier price and also
ensures that the anti-dumping duty is collected by the Union customs authorities on the basis of this actual CIF
Union frontier price. Consequently, this claim was rejected. In addition, in both the dumping and the injury
calculations the export prices, at Union frontier level, used were the ones that were constructed pursuant to
Article 2(9) of the basic Regulation. The methodology used in both the dumping and the injury calculations is
therefore coherent. However, this does not preclude the fact that the final duty has to be expressed as a
percentage of the CIF value as reported to the customs authorities.

(64)  After definitive disclosure, the complainant argued that a comparison between the dumping and injury margins
of the two exporting producers revealed an anomaly, as one of them had a lower dumping margin coupled with
a higher injury margin whereas for the other exporting producer it was the opposite.

(65) This difference is due to the fact that, for the reasons explained above, both the export price and the normal
value (to a large extent) were constructed for the two exporting producers. Therefore, the dumping margins
reflected the cost structure of the two companies rather than the actual prices charged to unrelated customers,
both on the Indian domestic market and on the Union market.

(66) The complainant claimed that the exclusion of bare pipes underestimated one of the exporting producers’
dumping margin which should be set at a higher level. Since the Commission decided to exclude bare pipes from
the product scope for the reasons set out in recitals 13-19 above, this claim is without object and therefore
rejected.

(67) The complainant also argued that price levels after the IP should be taken into account in the dumping margins
calculations. In particular, it claimed that after the IP the exporting producers decreased their prices on the Union
market while their prices on the Indian domestic market allegedly remained stable.

(68) The complainant correctly pointed out that ‘by using the term “normally”, Article 6(1) of the basic Regulation does
allow exceptions to the rule against taking into account of information relating to a period subsequent to the investigation
period’ (°) However, the request to calculate a new export price and a normal value for both exporting producers
for a period after the IP would require a new full in-depth investigation by the Commission, including collecting
and verifying data from the exporting producers. This is technically and legally not possible within the
framework of this proceeding. Consequently, this claim was rejected.

(69) In the absence of other comments, the methodology used for calculating the dumping margins, as set out in
recitals 55 to 56 of the provisional Regulation, was confirmed.

(70)  Taking into account the adjustments made to the normal value and to the export price, and in the absence of any
further comments, the definitive dumping margins, expressed as a percentage of the CIF Union frontier price,
duty unpaid, are as follows:

Company Dumping margin
Jindal Saw Ltd 19,0 %
Electrosteel Castings Ltd 41%
Country-wide margin 19,0 %
3. INJURY

3.1. Preliminary remarks

(71)  Several parties claimed that the provisional disclosure contained insufficient information with regard to Union
consumption, import and export statistics as well as data concerning macro-and micro indicators for the
determination of injury. The claim was partially accepted and additional information on the injury indicators is
set out below, albeit within ranges in order to protect legitimate claims for confidentiality.

(’) Case T-138/02 of 14 November 2006, Nanjing Metalink International Co. Ltd v Council of the European Union, para. 61.
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(72)  Following comments on the final disclosure the Commission found out that it had attributed some of the Union
industry export sales to Union sales. The corrected sales figures have led to slight modifications/corrections to
some of the ranges and/or indexes relating to certain other injury indicators, namely overall Union consumption,
the exporting producers market share, the Union industry market share and the Union sales price. These
corrections had, however, only a minor impact on these injury indicators and did not affect the trends and
change the conclusion that there was material injury.

3.2. Definition of the Union industry and Union production

(73) The like product was manufactured by three producers in the Union during the investigation period. They
constitute the ‘Union industry’ within the meaning of Article 4(1) of the basic Regulation.

(74)  As there are only three Union producers and SG PAM Group provided the data for its subsidiaries and estimates
for the sole non-cooperating Union producer — Tiroler Rohre GmbH (‘TRM’), all figures are presented in indexed
form or given as ranges to protect confidentiality of the other Union producer who cooperated with the
investigation.

(75)  The total Union production during the investigation period was established at 590 000 tonnes-610 000 tonnes.
The Commission established the total Union production on the basis of all the available information concerning
the Union industry, such as information provided in the complaint for the non-cooperating producer and data
collected from cooperating Union producers during the investigation. The two cooperating Union producers
represent around 96 % of the total Union production.

3.3. Union consumption

(76) The Commission established the Union consumption on the basis of the volume of the total Union industry’s
sales in the Union, plus imports from third countries to the Union. The Commission established the total Union
industry’s sales on the basis of the data collected from cooperating Union producers and the information
provided in the complaint for the non-cooperating producer. Import volumes were extracted from Eurostat data
and reconciled with the data provided by the cooperating Indian producers.

(77)  Union consumption developed as follows:

Union consumption

2011 2012 2013 P
Consumption 570-620 490-540 460-510 520-570
(in 1 000(k) tonnes)
Index 100 87 83 93

Source: questionnaire replies, information contained in the complaint and Eurostat.

(78) The Union consumption decreased by 7 % during the period considered. The Union consumption followed
a U-pattern — it fell significantly between 2011 and 2012 (by more than 13 %), decreased further in 2013 and
increased in the investigation period. This pattern can partially be explained by the fact that the final users of
ductile iron pipes are water supply utilities, sewerage and irrigation companies. They are most often public
entities dependant on governmental funding. In 2011 and 2012 the economic crisis turned into a fully-fledged
government debt crisis with repercussions into 2013, which prompted the Union governments to reduce public
investment and expenditure. This explains a significant drop in demand for ductile pipes, especially in countries
such as Spain, Portugal and Italy.
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3.4. Imports from India
3.4.1. Volume and market share of the imports from India

(79) The Commission established the volume of imports on the basis of Eurostat. The Eurostat data was crosschecked
with the data provided by the exporting producers and the differences were marginal. Following the exclusion of
bare pipes from the product scope, the Commission removed the volume of bare pipes imported from India
from the total imports for the years the bare pipes were imported i.e. 2013 and the IP. The market share of the
imports was established on the same basis.

Import volume and market share

2011 2012 2013 IP
Volume of imports from India 75-85 60-70 70-80 80-100
(in 1 000(k) tonnes)
Volume of imports Index 100 83 94 110
Market share (%) 13-15 13-15 15-17 17-19
Market Share Index 100 95 112 118

Source: Eurostat, questionnaire replies

(80)  The Indian import volumes increased by more than 10 % during the period considered in spite of the shrinking
market. In the same period, the Indian exporting producers market share increased by almost 18 %. It is notable
that in 2012-2013, when the Union consumption remained at a low level and even further contracted, the
Indian imports increased significantly by almost 10 % to increase its market share by almost 17 %. The imports
from India continued to rise significantly in the IP with a further increase of its market share by 6 % between
2013 and the IP.

3.4.2. Prices of the imports from India

(81) The Commission established the prices of imports on the basis of Eurostat data to analyse the trends in the
evolution of price. Following the exclusion of bare pipes, the Commission removed the value and volume of bare
pipes imported from India from the average price calculation for the years the bare pipes were imported namely
2013 and the IP.

(82)  The average price of imports into the Union from India developed as follows:

Import prices

2011 2012 2013 IP
India (EURtonne) 665 703 671 664
Index 100 106 101 100

Source: Eurostat, questionnaire replies.

(83)  After showing a 6 % increase in prices between 2011 and 2012, prices fell in 2013 and reached the same level in
the IP as at the start of the period considered.
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3.4.3. Price undercutting

(84) The Commission determined the price undercutting during the investigation period on the basis of the data
submitted by the exporting producers and the Union industry by comparing:

(a) the weighted average sales prices per product type of the Union producers charged to unrelated customers on
the Union market, adjusted to an ex-works level; and

(b) the corresponding weighted average prices per product type of the imports from the cooperating Indian
producers to the first independent customer on the Union market, established on a Cost, Insurance, Freight
(CIF) basis, with appropriate adjustments for post-importation costs.

(85) Both exporting producers claimed that there were significant differences between the products sold by the
complainant and those sold by it which would affect fair price comparability. In particular, they claimed that they
do not manufacture pipes equipped with a double chamber restrained joint that is sold by SG PAM under the
brand name Universal joint. They also do not manufacture an automatic joint for pipes with low thickness,
matching with plastic pipes used in SG PAM’s Blutop product range. In addition, they claimed that they do not
manufacture pipes internally lined with thermoplastic which SG PAM markets under the brand name Ductan and
uses in their Blutop product range. Ductile pipes users in the Union confirmed these claims and also that neither
of the Indian cooperating exporting producers could supply those identified products. Therefore, the Commission
excluded SG PAM’s pipes fitted with Universal joint as well as SG PAM’s Blutop product range from the
undercutting and injury margin calculations. This exclusion affected less than 10 % of transactions in volume.

(86) Following final disclosure, the complainant claimed that the exclusion of Universal joint was unfounded as each
exporting producer has a technical solution that can replace this kind of joint. The Commission recalled that
many users had confirmed that the exporting producers are not able to supply a double chamber restrained joint.
In any case, in this investigation, a type of joint was not identified as an essential element to distinguish between
different product types for the purpose of making the price comparison. Therefore a fair price comparison on a
type by type basis could not be made. In view of the fact that the volume of the product fitted with this joint is
low, the difficulties in making a fair price comparison and the fact that, as provided for in recital 91 below, a vast
majority of product types was subject to undercutting and injury margin calculation the Commission maintained
that it was appropriate to exclude the double restrained joints from the undercutting calculations.

(87) Jindal also claimed that other physical differences in respect of, amongst others, external coating and internal
lining affected price comparability and should therefore also be adjusted/excluded. These claims were however
rejected. Both the Union industry and the Indian exporting producers had reported sales in the Union of product
types with comparable physical characteristics and a fair comparison had therefore been carried out in respect of
those other alleged differences for the purpose of undercutting and injury margin calculations.

(88)  As outlined in recital 43 above, flanged pipes were excluded from the determination of the exporting producers
export price. As a consequence, the Union industry sales of the same product were also excluded from the
undercutting calculations. The volume of flanged pipes sold on the Union market was very small (less than 1 %).

(89) Following final disclosure, Jindal claimed that the adjustments to the export price carried out by the Commission,
namely the SG&A adjustment and the profit adjustment, are contrary to WTO law. The same exporting producer
claimed that such adjusted export prices (which are sometimes 0 or even negative) cannot form the basis to
assess whether the dumped imports are causing an injury to the Union industry. The Commission disagreed. In
line with the Commission’s usual practice the Union producers’ prices have been also adjusted to an ex-works
level by deducting, inter alia, transport related expenses. Hence comparing the importer’s resale price with a
Union ex-works price would not be a fair comparison. In addition, the only instance of the exporting producer’s
price lesser than 0 was eliminated from the undercutting calculation after final disclosure, with insignificant
impact on the margins.

(90)  After final disclosure Jindal pointed out that the Commission had failed to provide information concerning the
matching of the Union products and the exporting producers’ products for each individual product type (PCN)
and the producer was therefore not able to ascertain whether the Commission had analysed the significance of
price undercutting in relation to the proportion of product types for which no undercutting was found.
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1)

92)

97)

The product matching in the undercutting calculations was 99 % and 95 % for the two exporting producers
respectively and undercutting was found for 98 % and 91 % of the different product types sold on the Union
market. Considering the very high proportion of product types that were undercut, the Commission rejected the
claim that a proper analysis of the impact of the undercutting was not carried out.

Following the final disclosure Tata claimed that the price undercutting based on Union industry’s cost of
production was not a suitable indication for examining injury as the cost of production was inflated due to high
fixed costs and overcapacity. As noted below, price undercutting is a price to price comparison. In any event,
price undercutting is only one of several indicators that are examined to determine if the Union industry suffered
material injury.

The price comparison was made on a type-by-type basis for transactions at the same level of trade, duly adjusted
where necessary, after deduction of rebates and discounts. The result of the comparison was expressed as a
percentage of the Union producers’ turnover during the investigation period. It showed weighted average
undercutting margins of 30,9 % and 31,7 % for the two cooperating exporting producers.

3.5. Economic situation of the Union industry
3.5.1. General remarks

The microeconomic and macroeconomic data are disclosed as ranges and index numbers in order to protect
legitimate claims for confidentiality as set out recital 71.

3.5.2. Macroeconomic indicators
3.5.2.1. Production, production capacity and capacity utilisation

The total Union production, production capacity and capacity utilisation developed over the period considered as
follows:

Union production, production capacity and capacity utilisation

18.3.2016

2011 2012 2013 IP
Production (in 1 000(k) tonnes) 580-600 460-480 530-550 590-610
Production Volume Index 100 79 91 101
Production Capacity 1 000-1 100 1 000-1 100 1 000-1 100 1 000-1 100
(in 1 000(k) tonnes)
Production Capacity Index 100 100 100 100
Capacity utilisation (%) 52-57 42-47 45-50 53-58

Source: Questionnaire replies and information contained in the complaint.

The overall production of the Union industry was slightly higher in the investigation period than it was in 2011,
in spite of much lower Union sales in the investigation period (see table below). An increase in production in
2013 and the IP is driven by increased export sales (see recital 128).

The capacity remained stable throughout the period considered. The capacity utilisation went marginally up in
line with the increase in production in the period considered. Nonetheless, the capacity utilisation remained
relatively low at 53 %-58 %. Ductile pipes production is an industry characterised by a relatively high fixed cost.
Low capacity utilisation deteriorates the absorption of fixed costs, which may affect the profitability of the Union
industry.
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3.5.2.2. Sales volume and market share
(98) The Union industry’s sales volume and market share developed over the period considered as follows:

Sales volume and market share of Union Industry

2011 2012 2013 P
Sales volume 430-470 370-410 340-380 380-420
(in 1 000(k) tonnes)
Sales volume Index 100 88 82 89
Market share (%) 75-80 76-81 73-78 71-76
Market share Index 100 101 98 96

Source: Questionnaire replies, information contained in the complaint and Eurostat.

(99) The Union industry sales decreased by 11 % during the period considered to 380 kt-420 kt in the investigation
period. The Union industry lost significantly larger volume of sales than the volume of decrease in consumption
and, as a consequence, its market share decreased by 4 % during the period considered.

(100) ECL claimed that the decrease in sales volumes based on metric tonnes does not take into account that the
complainant introduced and sold largely lighter tubes and pipes during the period considered and that therefore
the decrease is exaggerated. This claim was not substantiated by any supporting evidence and was therefore
rejected. Nevertheless, the Commission excluded a range of lighter pipes — Blutop from the undercutting and
injury margin calculations, for the reasons set out in recital 85.

3.5.2.3. Growth

(101) The overall consumption of the product concerned in the Union decreased by 7 % in the period considered. The
consumption fell drastically in 2012 by more than 13 %, remained depressed in 2013 and started recovering in
the investigation period. At the beginning of the period considered the sales of the Union Industry, the imports
from third countries as well as Indian imports fell in line with the consumption. By the end of the period
considered, whilst the Union consumption started going up, the Union industry could not benefit fully from this
recovery since both its Union sales volume and market share had decreased while Indian imports had gained
market shares.

3.5.2.4. Employment and productivity
(102) Employment and productivity developed over the period considered as follows:

Number of Employees and productivity

2011 2012 2013 IP
Employees 2 400-2 500 2 300-2 400 2 300-2 400 2 400-2 500
Employees Index 100 93 93 99
Productivity/Employee 220-240 180-200 210-230 230-250
Productivity Index 100 82 96 102

Source: Questionnaire replies.
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(103)

(104)

(105)

(106)

(107)

The employment and productivity were at similar level in the investigation period as they had been in 2011.
However, the fact that employment did not go down is mainly attributable to a significant increase in the sales

outside of the Union as mentioned in recitals 127 and 128 below, which enabled the Union Industry to re-hire
staff.

3.5.2.5. Magnitude of the dumping margin and recovery from past dumping

All dumping margins were above the de minimis level. The impact of the magnitude of the actual margins of
dumping on the Union industry was substantial, given the volumes and significant price undercutting by the
dumped imports from the country concerned.

This is the first anti-dumping investigation regarding the product concerned. Therefore, no data were available to
assess the effects of possible past dumping.

3.5.3. Microeconomic indicators

3.5.3.1. Prices and factors affecting prices

The average unit sales prices of the cooperating Union producers to unrelated customers in the Union developed
over the period considered as follows:

Sales prices in the Union

2011 2012 2013 IP
Average unit sales price in the 990-1 050 1 000-1 060 1 020-1 060 1 000-1 060
Union (EUR/tonne)
Index 100 102 104 101
Unit cost of production 900-950 1 000-1 050 900-950 850-900
(EURtonne)
Index 100 110 104 96

Source: Questionnaire replies.

The average unit selling price increased in 2012 and 2013, dropped by 3 % during the IP and returned to a level
similar to that of the beginning of the period considered. The cost of production went up in 2012 and went
down in 2013 and in the IP, mainly due to the reduction in the price of the main raw material — iron ore and
scrap metal.

(108) Jindal claimed that a decreasing profitability of the Union industry is inconsistent with the fact that the spread

between the Union industry’s selling price per unit and the cost of production had increased in the IP. The
Commission disagreed with this argument. The cost of production indicated in the table above was not used in
the calculation of the profitability. The cost of production was established on the basis of the cost of manufac-
turing of the product concerned and the selling, general and administrative (SG&A) expenses for the four
cooperating production companies in the Union. The profitability, on the other hand, was calculated on the basis
of the pre-tax net profit of the sales of the like product to unrelated customers in the Union as a percentage of
the turnover of those sales, which included the costs of goods sold, SG&As, R & D costs and certain other costs
for all the Union’s cooperating production companies as well as sales subsidiaries. Therefore, the profitability can
evolve differently than the unit selling prices and the cost of production.

18.3.2016
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3.5.3.2. Labour costs

(109) The average labour costs of the cooperating Union producers developed over the period considered as follows:

Average labour costs per employee

2011 2012 2013 P
Labour Cost 56-58 56-58 58-60 58-60
(kEUR [employee/year)
Index 100 100 103 104

Source: Questionnaire replies.

(110) During the period considered, the average labour cost per employee went up by 4 %. This increase was below the
overall increase in wages and salaries in the Union as reported by Eurostat.

(111) Jindal pointed out that Commission did not provide the Eurostat data on which it relied to support the statement
that the labour costs for the Union industry increased less than for the whole industrial sector in the Union. The
Commission clarified that the annual growth in labour costs in the whole industrial sector in the European
Union as reported by the Eurostat ('*) was 6,9 % between 2011 and 2014 and almost 5 % between 2011
and 2013.

3.5.3.3. Inventories

(112) Stock levels of the cooperating Union producers developed over the period considered as follows:

Inventories
2011 2012 2013 [P
Closing stocks 110-130 80-100 80-100 90-110
(in 1 000(k) tonnes)
Closing stocks Index 100 74 73 82
Closing stocks to production 20-22 20-22 16-18 16-18
ratio (%)

Source: Questionnaire replies.

(113) During the period considered the level of closing stocks went down. The reduction in the level of stocks is
mainly caused by a more stringent working capital requirements imposed by the Union industry’s management.

(") http://ec.europa.eufeurostat/data/database# — Population and Labour Conditions — Labour Costs — Labour Cost index, nominal
value — annual data (NACE Rev. 2) (Ic_Ici_r2_a), dataset for Industry (except construction).


http://ec.europa.eu/eurostat/data/database#
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3.5.3.4. Profitability, cash flow, investments, return on investments and ability to raise capital

(114) Profitability, cash flow, investments and return on investments of the cooperating Union producers developed
over the period considered as follows:

Profitability, cash flow, investments and return on investments

2011 2012 2013 P
Profitability of the sales in the 2,5-3,0 (-)5,5-(5)6,0 (-)1,0-(9)1,5 1,5-2,0
Union to unrelated customers
(% of sales turnover)
Cash Flow (Millions EUR) 8-10 7-9 5-7 8-10
Cash Flow Index 100 92 67 101
Investments (Millions EUR) 18-20 11-12 13-15 22-24
Investments Index 100 60 67 120
Return on Investments (%) 49 (9155 (929 20

Source: Questionnaire replies.

(115) The Commission established the profitability of the cooperating Union producers by expressing the pre-tax net
profit of the sales of the like product to unrelated customers in the Union as a percentage of the turnover of
those sales. The profitability of the Union industry went down from 2,5 %-3,0 % in 2011 to 1,5 %-2,0 % in the
investigation period and it was negative in 2012 and 2013.

(116) The net cash flow is the ability of the cooperating Union producers to self-finance their activities. The cash flow
was at a similar level in 2011 and the investigation period.

(117) The level of investment was larger in the IP than it had been in 2011. However in the years 2012 and 2013 the
level of investment was much lower and the increase in the investigation period did not offset the decrease in the
preceding years. An increase in investment during the IP can be largely explained by one large investment by one
cooperating Union producer to replace a vital piece of equipment that had broken down. The return on
investments is the profit in percentage of the net book value of investments. The return on investments was sig-
nificantly lower in the investigation period than it was in 2011.

3.6. Conclusion on injury

(118) The Union industry lost market shares by 4 % in a declining market, while its sales in the Union market
decreased by 11 %. The capacity utilisation remained low throughout the whole period considered although it
slightly increased as compared to the beginning of the period considered, mainly due to a considerable increase
in Union industry exports. Whilst the Union industry has to some extent recovered from the negative results
incurred in 2012 and 2013, its profitability has overall decreased during the period considered and was by the
end of the investigation period only 1,5 %-2,0 %, well below the target profit, which has been established at 5 %
(see recital 126 of the provisional Regulation).
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(119) The fact that some other injury indicators such as production, capacity utilisation, productivity, cash flow,
investment or return on investment remained relatively stable or even improved, cannot change the conclusion
that the Union industry suffered material injury as explained in recital 122 below.

(120) The exporting producers and Tata claimed that the fact that several indicators show a positive/stable trend means
that the Union Industry is not in an injurious situation. The Commission rejected this argument. First,
Article 3(5) of the basic Regulation states that the examination of the Union industry shall include an evaluation
of all relevant economic factors and indices having a bearing on the state of the industry and that ‘any one or
more of these factors necessarily give decisive guidance’. Second, for finding the existence of material injury it is
not necessary for all the relevant economic factors and indices to show a negative trend. Moreover, the existence
of stable or even positive trends in some of the injury indicators does not preclude the existence of material
injury. Rather, such a finding must be based on an overall assessment of all indicators which has been fully
endorsed by the European jurisprudence ().

(121) Low profitability, coupled with a loss of sales and market shares in the Union, puts the Union industry in a
difficult economic and financial situation.

(122) On the basis of an overall analysis of all relevant injury indicators and given the difficult economic and financial
situation of the Union industry it is concluded that it is suffering from material injury within the meaning of
Article 3(5) of the basic Regulation.

4. CAUSATION

(123) Following provisional disclosure both exporting producers from India and Tata claimed that there is no
coincidence in time between the situation of the Union industry and imports from India and that the injurious
situation of the Union industry has not been caused by imports from India. In particular, they argued that the
Union industry returned to profitable figures and increased its sales volumes during the IP while imports from
India were high. They also claimed that the Commission failed to properly assess other factors, particularly the
financial crisis and the Union industry’s overcapacity as the main cause of injury. These claims were also largely
repeated after final disclosure.

(124) When analysing whether dumped imports have caused injury under Article 3(6) of the basic Regulation a
particular consideration must be given to whether there has been significant price undercutting by the dumped
imports. This entails a comparison with the price of the like product of the Union industry. The Commission
analysed whether the effects of such imports depressed prices to a significant degree or prevented price increases
that would have otherwise occurred. The Commission recalled that a continued pressure exerted by low-priced
dumped imports that does not allow the Union industry to adapt its sales prices may constitute causality within
the meaning of the basic Regulation (?).

(125) In recital 102 of the provisional Regulation the Commission acknowledged that a significant fall in Union
consumption in 2011 and 2012 was due to the global financial crisis and shrinking public expenditure and that
this decrease in consumption contributed to the situation of the Union industry at the beginning of the period
considered. However, from 2013 when the Union consumption was still depressed until the end of the investi-
gation period, Indian dumped imports to the Union increased significantly, by 16 % as compared to an overall
increase of 10 % during the whole period considered. At the same time the Indian imports increased their market
share by almost 18 % over the period considered and by 6 % from 2013 until the end of the IP. This was made
possible by selling the product concerned at prices substantially lower than the ones charged by the Union
industry. Indeed, for the IP the investigation has established that Indian dumped export prices undercut the
Union prices by more than 30 %

(126) As a consequence, despite the global recovery from the financial crisis and an increase in Union consumption
from 2013, the Union industry could not fully benefit thereof. Although the Union industry increased its sales
volumes between 2013 and the end of the investigation period, the sales volumes decreased overall during the
period considered by 10 % as compared to Indian imports, which increased by 10 % during the same period. The

(') Case T-310/12 of 20 May 2015, Yuanping Changyuan Chemicals Co. Ltd v Council of the European Union, paras 134 and 135.
(") Commission Regulation (EU) No 1043/2011 imposing a provisional anti-dumping duty on imports of oxalic acid originating in India
and the People’s Republic of China (OJ L 275, 20.10.2011, p. 1), recital 103.
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influx of dumped imports from India, which significantly undercut the Union industry’s prices, prevented the
Union industry from increasing its sales volumes on the Union market to levels that could ensure sustainable
profit levels. In order to maintain the production volume the Union industry increased its export volumes (see
the table below). There was thus a coincidence in time between the dumped imports at prices significantly
undercutting the Union industry prices (around 30 %), which significantly depressed prices on the Union market
that in turn prevented price increases that would otherwise have occurred, and the material injury suffered by the
Union industry in the investigation period.

(127) The volume of exports of the cooperating Union producers developed over the period considered as follows:

Export performance of the cooperating Union Producers

2011 2012 2013 [P
Export Volume 120-140 100-120 150-170 160-180
(in 1 000(k) tonnes)
Export Volume Index 100 78 116 130
Export Price (EUR[t) 1 000-1 050 1 050-1 100 1 000-1 050 950-1 000
Average Export Price Index 100 108 104 99

Source: Questionnaire replies.

(128) The sales of the Union industry outside of the Union increased considerably by 30 % over the period considered,
while the average selling price remained relatively stable. Therefore, the sales outside of the Union are actually a
factor alleviating the injury. Absent an increase of sales outside of the Union, the Union industry would have
been in an even more injurious situation.

(129) Jindal pointed out that the export sales prices of the Union Industry were below the Union sales prices, and
could therefore not alleviate the injury. The increased sales outside of the Union enabled the Union industry to
have a higher level of production, maintain the level of employment and increase the capacity utilisation, which
means a better absorption of fixed costs. The fact that the average exports unit prices were slightly lower (within
a 5 % range) than the Union sales prices can be due to many different factors, such as the sales of less sophis-
ticated product types, larger diameters, larger volumes of sales transactions, etc. and therefore the prices outside
of the Union could be lower than the cost of sales in the EU.

(130) The exporting producers also claimed that the injury was self-inflicted because the complainant focused
increasingly on Chinese manufacturing activity in the PRC and a large part of their sales to countries other than
the EU are Chinese products, which causes, inter alia, low capacity utilisation. The Commission did not accept
this argument. As noted above, the Union industry’s export sales increased considerably by 30 %, which
prevented the fall in production and a deterioration of several other injury indicators.

(131) The exporting producers and Tata claimed that the injury is due to structural overcapacity. However, the fact that
the Union industry had a low capacity utilisation rate during the period considered does not necessarily mean
that it suffers from structural overcapacity andfor inefficiencies of such magnitude that it would justify a
downwards adjustment of the non-injurious price. It is recalled that despite a low capacity utilisation in 2011,
that was even lower than the rate established during the investigation period, the Union industry had a higher
profitability. This claim was therefore rejected.

(132) Jindal claimed that the Union industry’s SG&A doubled over the period considered and this was a factor causing
injury that broke the causal link. However, as it was found that that SG&A costs had only increased slightly
during the period considered this argument was rejected.
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(133) The exporting producers and Tata claimed that an increase in investments is a clear indication of an improved
situation and that growing Indian imports do not cause the injury. The Commission disagreed. First of all, even
the increased volume of investments EUR 22 Millions-24 Millions was relatively low in relation to the total
Union industry sales exceeding EUR 400 Millions. In addition, as noted in recital 117 there was a breakdown of a
large liquid iron mixer for one Union producer. The replacement of the mixer required a high level of
expenditure in the fixed assets in the IP.

(134) ECL considered that a reduced profitability is the effect of the breakdown. It must be noted that already at the
provisional stage a set of calculations was made to isolate the impact of the mixer breakdown on profitability and
this claim is therefore rejected.

(135) Jindal also claimed that an increased spread between the unit selling price and the cost of production in the IP
indicates a lack of causality between the dumped imports and the injury. As explained above in recital 108, the
unit selling price and the cost of production per unit are not established on the same basis and there is hence not
a direct correlation between these two indicators. In any event, the price increase over the cost of production in
the IP was not sufficient to restore the target profitability of the Union Industry.

(136) The same exporting producer considered that given that the import prices were at the similar level in 2011 and
in the IP (based on Comext data) it may be concluded that there is a coincidence in time between the
undercutting/substantially lower prices and a good performance of the Union industry in 2011. This hypothesis
is clearly based on premises that the Commission does not share. The situation of the Union industry was not
healthy in 2011 as its profitability was also below the target profit of 5 %.

(137) Absent the significant price undercutting of the Union industry sales prices by dumped Indian imports, which
served to depress prices to a significant degree or prevent price increases that would otherwise have occurred, the
Union industry’s sales volumes would have increased, capacity utilisation would have improved and the profitabil-
ity levels would have increased further. The Commission therefore concludes that the material injury suffered by
the Union industry was caused by the dumped Indian imports which prevented price increases that would have
enabled the Union industry to return to a sustainable profitability. This causal link was not broken by other
factors, such as the financial crises, Union export sales, low capacity utilisations, etc. as explained in the
preceding recitals.

(138) Absent any other comments on causation, the findings in recital 109 of the provisional Regulation are
confirmed.

5. UNION INTEREST

(139) Both exporting producers claimed that it would not be in the Union interest to impose anti-dumping measures
against India in view of the complainant’s dominant position on the Union market, taking into account also that
the complainant has production of the product concerned in China, which it could easily import to the Union
should measures against India be imposed thus further exacerbate its dominant position.

(140) The investigation has demonstrated that imports into the Union from the complainant’s related Chinese facilities
were insignificant during the investigation period. There are also no indications that the complainant would in
the future use those Chinese production facilities to replace Indian imports should measures be imposed.

(141) Furthermore, as indicated in the provisional Regulation, the Commission sent a supplementary information
request to analyse more in-depth the possible effect the imposition of measures could have on competition. The
Commission received around 50 replies, mainly from the EU distributors of the product concerned, construction
companies and several water utilities, whose identity can be located on the open file.

(142) Almost all users who replied to the supplementary information request were concerned about the very high
market share of the complainant and expressed their apprehension that after the imposition of duties its main
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(143)

(144)

(145)

(146)

(147)

(148)

(149)

competitors, i.e. Indian companies, would be forced to exit the Union market leaving the complainant as a
dominant player. Some distributors also alleged that SG PAM had refused to trade with them or had offered them
less advantageous conditions since they had started cooperating with the exporting producers. One user provided
two price quotes demonstrating in its view that SG PAM had increased its prices by around 25 % in December
2015. Some users also alleged that SG PAM had used its strong position to manipulate tenders in favour of their
products.

While it is true that the EU competition rules impose more stringent standards of behaviour on a company that
has a significant market share it is ultimately up to the competition authorities to determine whether there is a
dominant position and whether it is abused. The competition authorities proceed first by examining the relevant
product and geographic market. For example in the case regarding HDPE and MDPE pipes for sewage, it was not
excluded that they competed with ductile iron pipes and steel pipes, though ultimately the product market
definition was left open (*%). In the present case, the Commission was unable to define the relevant product and
geographic market absent any formal competition complaint brought before it.

Exclusive distribution agreements offering more advantageous conditions or even stricter vertical restraints in the
distribution of goods are not illegal per se (**) and it is ultimately up to a competition authority to conduct an
assessment if such restraints are anti-competitive or even abusive. As regards the price quotes allegedly pointing
to price increases by SG PAM, the Commission found them hard to compare without any more in-depth investi-
gation about the precise offers and circumstances involved. In addition, the Commission received only one piece
of evidence of alleged price increases, which in itself cannot prove that they have been wide-spread.

In anti-dumping proceedings the Commission examines competition concerns to establish whether, on balance, it
would be clearly against the Union interest to impose anti-dumping measures. Such an analysis cannot
encompass a competition assessment in the strict legal sense, which can only be carried out by a competent
competition authority. In any case, no robust evidence was provided that would suggest that the complainant
would engage in anti-competitive behaviour should anti-dumping measures be imposed other than the fact that it
has a strong position already on the market. No decision from a competition authority was provided where the
complainant was found to engage in anti-competitive behaviour for the product concerned. No court ruling was
provided where the complainant was found to manipulate tenders.

It is recalled that the purpose of imposing anti-dumping measures is to restore a level playing field where Union
producers and third country producers compete on fair conditions and not to force exporting producers out of
the market. Accordingly, under Union rules duties would only be set at a level that would still enable the Indian
exporters to continue competing with the Union producers, but at fair prices. Indeed, the combined anti-
dumping and countervailing measures are set at the dumping and subsidisation level below the level of
undercutting.

Moreover, there are several producers located in third countries (China, Turkey, Russia, and Switzerland) who are
already selling to the Union market. Their sales volumes during the period considered were low and declining.
However, one of the causes of such a decline in other importers sales appears to have been the aggressive pricing
from the Indian producers as those prices were well below the prices of all other major importing countries
(with the exception of Russia).

The users confirmed that in case the Union industry unilaterally increases prices, the imports from other
countries may increase in the medium term, once such exporters from third-countries will have received
additional certifications required by the Member States.

The Commission was therefore satisfied that in the weighing and balancing of interests, the protection of the
Union industry against injurious dumping must be given priority over the interests of users to avoid potential
negative effects on competition on the Union market. While there is a fear that anti-dumping duties may
reinforce an already strong position of the leading Union producer, a number of mitigating factors, such as
continuing competition from Indian, other exporters and substitute products, ensures that a sufficient
competitive pressure is maintained on the Union industry to avoid potential negative effects on competition on
the Union market. Finally it must be reiterated that the Commission is ready to monitor the effect of its measures
on competition on the Union market.

("’) Case M.565, Solvay/Winerberger, para. 19, referred to in other cases M.2294 EtexGroup/Glynwed PipeSystems, para. 8.
(**) The Commission’s Guidelines on Vertical Restraints (2010/C-130/01).
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(150) The finding in recital 121 of the provisional Regulation is therefore confirmed.

6. DEFINITIVE ANTI-DUMPING MEASURES

6.1. Injury elimination level

(151) Following provisional disclosure Jindal claimed that rather than adding SG&A and profit to the cost of
production to establish a non-injurious price for the Union industry, the non-injurious price should be adjusted
downwards due to structural overcapacity and inefficiencies of the Union industry. The Commission did not
consider that there was a structural overcapacity as mentioned in recital 131 and therefore rejected this claim.

(152) Following provisional disclosure both exporting producers claimed that the methodology used for calculating the
injury elimination level was flawed as the comparison with Union sales prices is not based on the actual price
charged to the first independent customer in the Union but on a constructed export price which is artificially
low. The injury margins are therefore artificially high. This claim was reiterated after final disclosure.

(153) The purpose of calculating an injury margin is to determine whether applying to the export price of the dumped
imports a lower duty rate than the one based on the dumping margin would be sufficient to remove the injury
caused by the dumped imports. This assessment is based on the export price at the Union frontier level which is
considered to be a level comparable to the Union industry ex-works price. In case of export sales via related
importers, by analogy with the approach followed for the dumping margin calculations, the export price is
constructed on the basis of the resale price to the first independent customer, duly adjusted pursuant to
Article 2(9) of the basic Regulation. As the export price is an indispensable element for the injury margin
calculation and as this Article is the only Article in the basic Regulation that gives guidance on the construction
of the export price, the application of this Article by analogy is justified. Article 2(9) of the basic Regulation also
provides the basis for the deduction of processing costs, if appropriate, as well as for all costs, incurred between
importation and resale shall be made. Therefore, the Commission considered that the methodology applied
provides for an accurate basis for comparing prices and thus establishing the injury elimination level.

(154) This claim is therefore rejected and the methodology for determining the injury elimination level, as set out in
recitals 123-127 in the provisional Regulation, is confirmed.

6.2. Definitive measures

(155) In view of the conclusions reached with regard to dumping, injury, causation and Union interest, and in
accordance with Article 9(4) of the basic Regulation, definitive anti-dumping measures should be imposed on the
imports of the product concerned at the level of the dumping margins, in accordance with the lesser duty rule. In
this case the duty rate should accordingly be set at the level of the dumping margins found.

(156) Following disclosure of the final findings, the Union industry requested the imposition of measures in the form
of specific duties rather than ad valorem duties. It is recalled that ad valorem duties were imposed at provisional
stage. Indeed, ad valorem duties are the usual preferred form of measures as they render the measures more
effective in the event of export price movements. The Union industry requested the imposition of measures in
the form of specific duties for three main reasons:

— the Indian export prices of ductile iron pipes have been following a decreasing trend, which has exacerbated
since the imposition of provisional anti-dumping duties;

— absorption practices by the Indian exporting producers have already started since the imposition of
provisional anti-dumping measures and arrangements between related companies are highly likely in this
case;

— the prices of ductile iron pipes can fluctuate in line with raw material price fluctuations.
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(157)

(158)

(159)

(160)

In regard to the industry’s first reason above, any decrease in Indian export prices after the investigation period
which has led to an increase in dumping is more appropriately dealt with in the context of an interim review
under Article 11(3) of the basic Regulation. In regard to the second reason, which is somewhat linked to the first
reason, there is a specific provision in the basic regulation for dealing with absorption practices. It is worth
noting that the absorption provision (Article 12 of the basic Regulation) provides that changes in normal value
can be re-examined, which implicitly acknowledges that decreases in export prices can potentially be caused by
changes in costs that lead to consequent decreases in normal value and hence the level of dumping. Finally, in
regard to the third point, the industry itself acknowledged that prices of the main raw material for producing
ductile pipes, iron ore, have decreased since 2014. This will impact on the normal value as well as the export
price with a consequential effect on the level of dumping. Indeed, the fall in iron ore prices is likely to be a factor
in the decrease in ductile pipe prices since the end of the investigation period. The fact that prices of ductile iron
pipes price can fluctuate in line with raw material price fluctuations is not a reason to impose a fixed duty
instead of an ad valorem duty.

For all the above reasons, it is considered that a fixed duty, which would be excessively burdensome on importers
in situations where export prices were decreasing in line with raw material prices, is not warranted. Furthermore,
fixed duties are more appropriate for homogenous products, and not for products like the present one, which
come in a variety of product types.

An anti-subsidy investigation was carried out in parallel with the anti-dumping investigation. In view of the use
of the lesser duty rule and the fact that the definitive subsidy margins are lower than the injury elimination level,
the Commission should impose the definitive countervailing duty at the level of the established definitive subsidy
margins and then impose the definitive anti-dumping duty up to the relevant injury elimination level.

In regard to the anti-dumping measures, to avoid double counting the Commission took account of the fact that
three of the subsidy schemes are export subsidies which effectively reduce export prices and thus increase
accordingly the dumping margins. Thus, the Commission reduced the dumping margin by the subsidy amounts
found in relation to the export contingent schemes in the parallel anti-subsidy investigation. On the basis of the
above, the rate at which such duties will be imposed are set as follows:

Anti-

18.3.2016

Name of company

Subsidy
margin

Dumping
margin

Injury elimi-
nation level

Counter-
vailing duty

dumping
duty

Total Duties

Jindal Saw Ltd

87 %

19,0 %

48,8 %

87 %

14,1 %

22,8 %

Electrosteel Castings Ltd

9,0 %

41%

54,6 %

9,0 %

0%

9,0 %

(161)

(162)

All other companies 9,0 % 14,1 % 23,1%

The individual company anti-dumping duty rates specified in this Regulation were established on the basis of the
findings of the present investigation. Therefore, they reflect the situation found during this investigation with
respect to these companies. These duty rates (as opposed to the country-wide duty applicable to ‘all other
companies’) are thus exclusively applicable to imports of product concerned originating in the country concerned
and produced by the companies and thus by the specific legal entities mentioned. Imported product concerned
produced by any other company whose name is not specifically mentioned in the operative part of this
Regulation, including entities related to those specifically mentioned, should not benefit from these rates and
should be subject to the duty rate applicable to ‘all other companies’.

Any claim requesting the application of these individual company anti-dumping duty rates (for example following
a change in the name of the entity or following the setting-up of new production or sales entities) should be
addressed to the Commission (**) with all relevant information, in particular any modification in the company’s
activities linked to production, domestic and export sales associated with, for example, that name change or that
change in the production and sales entities. If appropriate, the present Regulation will be amended accordingly by
updating the list of companies benefiting from individual duty rates.

(") European Commission, Directorate-General for Trade, Directorate H, 1049 Brussels, Belgium.
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(163) In order to minimise the risks of circumvention, it is considered that special measures are needed in this case to
ensure the proper application of the anti-dumping measures. These special measures include the following: the
presentation to the customs authorities of the Member States of a valid commercial invoice which shall conform
to the requirements set out in Article 1(3) of this Regulation. Imports not accompanied by such an invoice shall
be made subject to the duty rate applicable to all other companies.

6.3. Definitive collection of the provisional duties

(164) In view of the dumping margins found and given the level of the injury caused to the Union industry, the
amounts secured by way of the provisional anti-dumping duty, imposed by the provisional Regulation, should be
definitively collected. Amounts secured in excess of the combined definitive rates of the anti-dumping and the
countervailing duties should be released.

6.4. Enforceability of the measures

(165) After provisional disclosure, the complainant claimed that one of the exporting producers has started absorbing
the imposed provisional duties by refusing to increase its prices. This claim cannot be verified in the framework
of this investigation. Should a separate anti-absorption request be filed, a review under Article 12(1) of the basic
Regulation could be initiated, if prima facie evidence is provided.

(166) The Committee established by Article 15(1) of Regulation (EC) No 1225/2009 did not deliver an opinion,

HAS ADOPTED THIS REGULATION:

Article 1

1. A definitive anti-dumping duty is hereby imposed on imports of tubes and pipes of ductile cast iron (also known
as spheroidal graphite cast iron), with the exclusion of tubes and pipes of ductile cast iron without internal and external
coating (bare pipes), currently falling within CN codes ex 7303 00 10 and ex 7303 00 90 (TARIC codes
7303 00 10 10, 7303 00 90 10), originating in India.

2. The rate of the definitive anti-dumping duty applicable to the net, free-at-Union-frontier price before duty, of the
product described in paragraph 1 and manufactured by the companies listed below shall be as follows:
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Company Definitive anti-dumping duty TARIC additional code
Electrosteel Castings Ltd 0% C055
Jindal Saw Limited 14,1 % C054
All other companies 14,1 % C999

3. The application of the individual anti-dumping duty rates specified for the companies mentioned in paragraph 2
shall be conditional upon presentation to the customs authorities of the Member States of a valid commercial invoice,
on which shall appear a declaration dated and signed by an official of the entity issuing such invoice, identified by his/
her name and function, drafted as follows: ‘I, the undersigned, certify that the (volume) of tubes and pipes of ductile cast
iron (also known as spheroidal graphite cast iron) sold for export to the European Union covered by this invoice was
manufactured by (company name and address) (TARIC additional code) in India. I declare that the information provided
in this invoice is complete and correct.” If no such invoice is presented, the duty rate applicable to ‘all other companies’
shall apply.
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4. Unless otherwise specified, the provisions in force concerning customs duties shall apply.

Article 2

The amounts secured by way of the provisional anti-dumping duties pursuant to Implementing Regulation (EU)
2015/1559 shall be definitively collected. The amounts secured in excess of the combined rates of the anti- dumping

duties contained in Article 1(2) above and of the countervailing duties adopted by Commission Implementing
Regulation (EU) 2016/387 (') shall be released.

This Regulation shall enter into force on the day following that of its publication in the Official Journal of the European
Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 17 March 2016.

For the Commission
The President
Jean-Claude JUNCKER

(*%) See footnote 5.
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COMMISSION IMPLEMENTING REGULATION (EU) 2016/ 389
of 17 March 2016

renewing the approval of the active substance acibenzolar-S-methyl in accordance with Regulation

(EC) No 1107/2009 of the European Parliament and of the Council concerning the placing of plant

protection products on the market, and amending the Annex to Commission Implementing
Regulation (EU) No 540/2011

(Text with EEA relevance)

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EC) No 1107/2009 of the European Parliament and of the Council of 21 October 2009
concerning the placing of plant protection products on the market and repealing Council Directives 79/117/EEC and
91/414/EEC (!), and in particular Article 20(1) thereof,

Whereas:

(1)  The approval of the active substance acibenzolar-S-methyl, as set out in Part A of the Annex to Commission
Implementing Regulation (EU) No 540/2011 (3), expires on 30 June 2016.

(2)  An application for the renewal of the inclusion of acibenzolar-S-methyl in Annex I to Council Directive
91/414/EEC (}) was submitted in accordance with Article 4 of Commission Regulation (EU) No 1141/2010 (%)
within the time period provided for in that Article.

(3)  The applicant submitted the supplementary dossiers required in accordance with Article 9 of Regulation (EU)
No 1141/2010. The application was found to be complete by the rapporteur Member State.

(4)  The rapporteur Member State prepared a renewal assessment report in consultation with the co-rapporteur
Member State and submitted it to the European Food Safety Authority (hereinafter ‘the Authority’) and the
Commission on 1 March 2013.

(5)  The Authority communicated the renewal assessment report to the applicant and to the Member States for
comments and forwarded the comments received to the Commission. The Authority also made the supple-
mentary summary dossier available to the public.

(6)  On 8 May 2014 (*) the Authority communicated to the Commission its conclusion on whether acibenzolar-S-
methyl can be expected to meet the approval criteria provided for in Article 4 of Regulation (EC) No 1107/2009.
The Commission presented the draft review report for acibenzolar-S-methyl to the Standing Committee on
Plants, Animals, Food and Feed on 12 December 2014.

(7) It has been established with respect to one or more representative uses of at least one plant protection product
containing the active substance that the approval criteria provided for in Article 4 of Regulation (EC)
No 1107/2009 are satisfied. Those approval criteria are therefore deemed to be satisfied.

(8) It is therefore appropriate to renew the approval of acibenzolar-S-methyl.

(9)  The risk assessment for the renewal of the approval of acibenzolar-S-methyl is based on a limited number of rep-
resentative uses, which however do not restrict the uses for which plant protection products containing
acibenzolar-S-methyl may be authorised. It is therefore appropriate not to maintain the restriction to uses as a
plant activator.

() OJL309,24.11.2009,p. 1.

(*) Commission Implementing Regulation (EU) No 540/2011 of 25 May 2011 implementing Regulation (EC) No 1107/2009 of the
European Parliament and of the Council as regards the list of approved active substances (OJ L 153, 11.6.2011, p. 1).

(®) Council Directive 91/414/EEC of 15 July 1991 concerning the placing of plant protection products on the market (O] L 230, 19.8.1991,

).

(*) I()fommission Regulation (EU) No 1141/2010 of 7 December 2010 laying down the procedure for the renewal of the inclusion of a
second group of active substances in Annex I to Council Directive 91/414/EEC and establishing the list of those substances (O] L 322,
8.12.2010, p. 10).

(*) EFSA Journal 2014; 12(8):3691. Available online: www.efsa.europa.eu
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(10) In accordance with Article 14(1) of Regulation (EC) No 1107/2009 in conjunction with Article 6 thereof and in
the light of current scientific and technical knowledge, it is necessary to include certain conditions. It is, in
particular, appropriate to require further confirmatory information.

(11) In accordance with Article 20(3) of Regulation (EC) No 1107/2009, in conjunction with Article 13(4) thereof,
the Annex to Implementing Regulation (EU) No 540/2011 should be amended accordingly.

(12) Commission Implementing Regulation (EU) 2015/1885 (') extended the expiry date of acibenzolar-S-methyl to
allow the renewal process to be completed before the expiry of its approval. However, given that a decision on
renewal has been taken ahead of the extended expiry date, this Regulation should apply from 1 April 2016.

(13) The measures provided for in this Regulation are in accordance with the opinion of the Standing Committee on

Plants, Animals, Food and Feed,

HAS ADOPTED THIS REGULATION:

Article 1
Renewal of the approval of active substance

The approval of the active substance acibenzolar-S-methyl, as specified in Annex I, is renewed subject to the conditions
laid down in that Annex.

Article 2
Amendments to Implementing Regulation (EU) No 540/2011

The Annex to Implementing Regulation (EU) No 540/2011 is amended in accordance with Annex II to this Regulation.

Article 3
Entry into force and date of application

This Regulation shall enter into force on the twentieth day following that of its publication in the Official Journal of the
European Union.

It shall apply from 1 April 2016.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 17 March 2016.

For the Commission
The President
Jean-Claude JUNCKER

(") Commission Implementing Regulation (EU) 2015/1885 of 20 October 2015 amending Implementing Regulation (EU) No 540/2011
as regards the extension of the approval periods of the active substances 2,4-D, acibenzolar-s-methyl, amitrole, bentazone, cyhalofop
butyl, diquat, esfenvalerate, famoxadone, flumioxazine, DPX KE 459 (flupyrsulfuron-methyl), glyphosate, iprovalicarb, isoproturon,
lambda-cyhalothrin, metalaxyl-M, metsulfuron methyl, picolinafen, prosulfuron, pymetrozine, pyraflufen-ethyl, thiabendazole, thifen-
sulfuron-methyl and triasulfuron (OJ L 276, 21.10.2015, p. 48).



ANNEX I

Common Name,
Identification Numbers

IUPAC Name

Purity (')

Date of approval

Expiration of
approval

Specific provisions

Acibenzolar-S-methyl
CAS No 135158-54-2
CIPAC No 597

S-methyl benzo[1,2,3]thia-
diazole-7-carbothioate

970 glkg
Toluene: max. 5 g/kg

1 April 2016

31 March 2031

For the implementation of the uniform principles, as referred to
in Article 29(6) of Regulation (EC) No 1107/2009, the conclu-
sions of the review report on acibenzolar-S-methyl, and in par-
ticular Appendices I and II thereof, shall be taken into account.

In this overall assessment Member States shall pay particular at-
tention to:

(a) the risk for consumers via food intake;
(b) the protection of operators and workers;
(c) the risk to aquatic organisms.

Conditions of use shall include risk mitigation measures, where
appropriate.

The applicant shall by 1 June 2017 submit to the Commission,
the Member States and the Authority confirmatory information
as regards the relevance and reproducibility of the morphometric
changes observed in the cerebellum of foetuses linked to exposure
to acibenzolar-S-methyl and whether these changes may be pro-
duced via an endocrine mode of action. The information to be
submitted shall include a systematic review of the available evi-
dence assessed on the basis of available guidance (e.g. EFSA GD
on Systematic Review methodology, 2010).

(') Further details on identity and specification of active substance are provided in the review report.
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ANNEX II
The Annex to Implementing Regulation (EU) No 540/2011 is amended as follows:
(1) in Part A, entry 20 on acibenzolar-S-methyl is deleted;
(2) in Part B, the following entry is added:
Number Common Name, IUPAC Name Purity (¥) Date of approval Expiration of Specific provisions

Identification Numbers

approval

‘98 Acibenzolar-S-methyl S-methyl benzo[1,2,3]thia-
CAS No 135158-54-7 | diazole-7-carbothioate

CIPAC No 597

970 g/kg
Toluene: max. 5 g/kg

1 April 2016

31 March 2031

For the implementation of the uniform principles,
as referred to in Article 29(6) of Regulation (EC)
No 1107/2009, the conclusions of the review re-
port on acibenzolar-S-methyl, and in particular Ap-
pendices I and II thereof, shall be taken into ac-
count.

In this overall assessment Member States shall pay
particular attention to:

(a) the risk for consumers via food intake;
(b) the protection of operators and workers;
(c) the risk to aquatic organisms.

Conditions of use shall include risk mitigation
measures, where appropriate.

The applicant shall by 1 June 2017 submit to the
Commission, the Member States and the Authority,
confirmatory information as regards the relevance
and reproducibility of the morphometric changes
observed in the cerebellum of foetuses linked to ex-
posure to acibenzolar-S-methyl and whether these
changes may be produced via an endocrine mode
of action. The information to be submitted shall in-
cludea systematic review of the available evidence
assessed on the basis of available guidance (e.g.
EFSA GD on Systematic Review methodology,
2010).

(*) Further details on identity and specification of active substance are provided in the review report.
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COMMISSION IMPLEMENTING REGULATION (EU) 2016/ 390
of 17 March 2016

establishing the standard import values for determining the entry price of certain fruit and
vegetables

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EU) No 1308/2013 of the European Parliament and of the Council of 17 December 2013
establishing a common organisation of the markets in agricultural products and repealing Council Regulations (EEC)
No 922/72, (EEC) No 234/79, (EC) No 1037/2001 and (EC) No 1234/2007 ('),

Having regard to Commission Implementing Regulation (EU) No 5432011 of 7 June 2011 laying down detailed rules
for the application of Council Regulation (EC) No 1234/2007 in respect of the fruit and vegetables and processed fruit
and vegetables sectors (%), and in particular Article 136(1) thereof,

Whereas:

(1)  Implementing Regulation (EU) No 5432011 lays down, pursuant to the outcome of the Uruguay Round
multilateral trade negotiations, the criteria whereby the Commission fixes the standard values for imports from
third countries, in respect of the products and periods stipulated in Annex XVI, Part A thereto.

(2)  The standard import value is calculated each working day, in accordance with Article 136(1) of Implementing
Regulation (EU) No 543/2011, taking into account variable daily data. Therefore this Regulation should enter
into force on the day of its publication in the Official Journal of the European Union,

HAS ADOPTED THIS REGULATION:

Article 1

The standard import values referred to in Article 136 of Implementing Regulation (EU) No 543/2011 are fixed in the
Annex to this Regulation.

Article 2

This Regulation shall enter into force on the day of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 17 March 2016.

For the Commission,
On behalf of the President,
Jerzy PLEWA

Director-General for Agriculture and Rural Development

(') OJL347,20.12.2013,p. 671.
() OJL157,15.6.2011,p. 1.
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ANNEX

Standard import values for determining the entry price of certain fruit and vegetables

(EUR/100 kg)

CN code Third country code (') Standard import value
0702 00 00 IL 103,5
MA 95,4
TN 107,9
TR 108,3
77 103,8
0707 00 05 MA 83,4
TR 145,9
77 114,7
0709 93 10 MA 57,2
TR 160,0
77 108,6
0805 10 20 EG 45,6
IL 72,9
MA 54,7
TN 55,8
TR 64,6
77 58,7
0805 50 10 MA 141,2
TR 82,8
77 112,0
0808 10 80 BR 88,6
us 152,5
77 120,6
0808 30 90 AR 118,4
CL 179,3
CN 72,0
TR 153,6
ZA 109,2
77 126,5

(') Nomenclature of countries laid down by Commission Regulation (EU) No 1106/2012 of 27 November 2012 implementing
Regulation (EC) No 471/2009 of the European Parliament and of the Council on Community statistics relating to external trade
with non-member countries, as regards the update of the nomenclature of countries and territories (O] L 328, 28.11.2012, p. 7).
Code “ZZ’ stands for ‘of other origin’.
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COMMISSION IMPLEMENTING REGULATION (EU) 2016/ 391
of 17 March 2016

establishing the allocation coefficient to be applied to the quantities covered by the applications
for import licences lodged from 1 to 7 March 2016 under the tariff quotas opened by Regulation
(EC) No 533/2007 in the poultrymeat sector

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EU) No 1308/2013 of the European Parliament and of the Council of 17 December 2013
establishing a common organisation of the markets in agricultural products and repealing Council Regulations (EEC)
No 922/72, (EEC) No 234/79, (EC) No 1037/2001 and (EC) No 1234/2007 (%), and in particular Article 188(1) and (3)
thereof,

Whereas:
(1)  Commission Regulation (EC) No 533/2007 (%) opened annual tariff quotas for imports of poultrymeat products.

(2)  The quantities covered by the applications for import licences lodged from 1 to 7 March 2016 for the subperiod
from 1 April to 30 June 2016 exceed those available. The extent to which import licences may be issued should
therefore be determined by establishing the allocation coefficient to be applied to the quantities requested,
calculated in accordance with Article 7(2) of Commission Regulation (EC) No 1301/2006 ().

(3)  In order to ensure the efficient management of the measure, this Regulation should enter into force on the day of
its publication in the Official Journal of the European Union,

HAS ADOPTED THIS REGULATION:

Article 1

The quantities covered by the applications for import licences lodged under Regulation (EC) No 533/2007 for the
subperiod from 1 April to 30 June 2016 shall be multiplied by the allocation coefficient set out in the Annex to this
Regulation.

Article 2

This Regulation shall enter into force on the day of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 17 March 2016.

For the Commission,
On behalf of the President,
Jerzy PLEWA

Director-General for Agriculture and Rural Development

(') OJL347,20.12.2013,p. 671.
ommission Regulation o o a opening and providing for the administration of tariff quotas in the
) Commission Regulation (EC) No 533/2007 of 14 May 2007 opening and providing for the administration of tariff quotas in th
poultrymeat sector (O] L 125, 15.5.2007, p. 9).
(*) Commission Regulation (EC) No 1301/2006 of 31 August 2006 laying down common rules for the administration of import tariff
quotas for agricultural products managed by a system of import licences (OJ L 238, 1.9.2006, p. 13).
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ANNEX
Order No Allocation coefficient — applications lodged E((;:) the subperiod from 1 April to 30 June 2016
09.4067 —
09.4068 0,360102
09.4069 0,171264
09.4070 —
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COMMISSION IMPLEMENTING REGULATION (EU) 2016/ 392
of 17 March 2016

establishing the allocation coefficient to be applied to the quantities covered by the applications

for import licences lodged from 1 to 7 March 2016 and determining the quantities to be added to

the quantity fixed for the subperiod from 1 July to 30 September 2016 under the tariff quotas
opened by Regulation (EC) No 1385/2007 in the poultrymeat sector

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EU) No 1308/2013 of the European Parliament and of the Council of 17 December 2013
establishing a common organisation of the markets in agricultural products and repealing Council Regulations (EEC)
No 922/72, (EEC) No 234/79, (EC) No 1037/2001 and (EC) No 1234/2007 ('), and in particular Article 188 thereof,

Whereas:
(1)  Commission Regulation (EC) No 1385/2007 (%) opened annual tariff quotas for imports of poultrymeat products.

(2)  For some quotas, the quantities covered by the applications for import licences lodged from 1 to 7 March 2016
for the subperiod from 1 April to 30 June 2016 exceed those available. The extent to which import licences may
be issued should therefore be determined by establishing the allocation coefficient to be applied to the quantities
requested, calculated in accordance with Article 7(2) of Commission Regulation (EC) No 1301/2006 ().

(3)  The quantities covered by the applications for import licences lodged from 1 to 7 March 2016 for the subperiod
from 1 April to 30 June 2016 are, for some quotas, less than those available. The quantities for which
applications have not been lodged should therefore be determined and these should be added to the quantity
fixed for the following quota subperiod.

(4)  In order to ensure the efficient management of the measure, this Regulation should enter into force on the day of
its publication in the Official Journal of the European Union,

HAS ADOPTED THIS REGULATION:

Article 1

1. The quantities covered by the applications for import licences lodged under Regulation (EC) No 1385/2007 for the
subperiod from 1 April to 30 June 2016 shall be multiplied by the allocation coefficient set out in the Annex to this
Regulation.

2. The quantities for which import licence applications have not been lodged pursuant to Regulation (EC)
No 1385/2007, to be added to the subperiod from 1 July to 30 September 2016, are set out in the Annex to this
Regulation.

Article 2

This Regulation shall enter into force on the day of its publication in the Official Journal of the European Union.

() OJL347,20.12.2013,p. 671.

(*) Commission Regulation (EC) No 1385/2007 of 26 November 2007 laying down detailed rules for the application of Council Regulation
(EC) No 774/94 as regards opening and providing for the administration of certain Community tariff quotas for poultrymeat (OJ L 309,
27.11.2007, p. 47).

(*) Commission Regulation (EC) No 1301/2006 of 31 August 2006 laying down common rules for the administration of import tariff
quotas for agricultural products managed by a system of import licences (OJ L 238, 1.9.2006, p. 13).
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This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 17 March 2016.

For the Commission,

On behalf of the President,
Jerzy PLEWA

Director-General for Agriculture and Rural Development
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ANNEX
Allocation coefficient — applications Quantities not applied for, to be added to
lodged for the subperiod from 1 April to | the quantities available for the subperiod
Order No 8 p p q b
30 June 2016 from 1 July to 30 September 2016
(%) (kg)
09.4410 0,163559 —
09.4411 0,165399 —
09.4412 0,171234 —
09.4420 0,173131 —
09.4421 — 350 000
09.4422 0,173132 o
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COMMISSION IMPLEMENTING REGULATION (EU) 2016/ 393
of 17 March 2016

establishing the allocation coefficient to be applied to the quantities covered by the applications
for import rights lodged from 1 to 7 March 2016 under the tariff quotas opened by Implementing
Regulation (EU) 2015/2078 for poultrymeat originating in Ukraine

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EU) No 1308/2013 of the European Parliament and of the Council of 17 December 2013
establishing a common organisation of the markets in agricultural products and repealing Council Regulations (EEC)
No 922/72, (EEC) No 234/79, (EC) No 1037/2001 and (EC) No 1234/2007 (%), and in particular Article 188(1) and (3)
thereof,

Whereas:

(1)  Commission Implementing Regulation (EU) 2015/2078 (} opened annual tariff quotas for imports of
poultrymeat products originating in Ukraine.

(2)  For the quota with order number 09.4273, the quantities covered by the applications for import licences lodged
from 1 to 7 March 2016 for the subperiod from 1 April to 30 June 2016 exceed those available. The extent to
which import rights may be allocated should therefore be determined and an allocation coefficient laid down to
be applied to the quantities applied for, calculated in accordance with Article 6(3) in conjunction with
Article 7(2) of Commission Regulation (EC) No 1301/2006 (3).

(3)  In order to ensure efficient management of the measure, this Regulation should enter into force on the day of its
publication in the Official Journal of the European Union,

HAS ADOPTED THIS REGULATION:

Article 1

The quantities covered by the applications for import rights lodged under Implementing Regulation (EU) 2015/2078 for
the subperiod from 1 April to 30 June 2016 shall be multiplied by the allocation coefficient set out in the Annex to this
Regulation.

Article 2

This Regulation shall enter into force on the day of its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 17 March 2016.

For the Commission,
On behalf of the President,
Jerzy PLEWA

Director-General for Agriculture and Rural Development

(') OJL347,20.12.2013,p. 671.

(*) Commission Implementing Regulation (EU) 2015/2078 of 18 November 2015 opening and providing for the administration of Union
import tariff quotas for poultrymeat originating in Ukraine (O] L 302, 19.11.2015, p. 63).

(}) Commission Regulation (EC) No 1301/2006 of 31 August 2006 laying down common rules for the administration of import tariff
quotas for agricultural products managed by a system of import licences (OJ L 238, 1.9.2006, p. 13).



18.3.2016 Official Journal of the European Union L 73/89
ANNEX
Order No Allocation coefficient — applications lodged {((;r) the subperiod from 1 April to 30 June 2016
0,
09.4273 2,422583

09.4274
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DECISIONS

COUNCIL DECISION (EU) 2016/394
of 14 March 2016

concerning the conclusion of consultations with the Republic of Burundi under Article 96 of the
Partnership Agreement between the members of the African, Caribbean and Pacific Group of
States, of the one part, and the European Community and its Member States, of the other part

THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to the Partnership Agreement between the members of the African, Caribbean and Pacific Group of
States, of the one part, and the European Community and its Member States, of the other part, signed in Cotonou on
23 June 2000 (") and revised at Ouagadougou, Burkina Faso, on 22 June 2010 (3 (the ‘ACP-EU Partnership Agreement’),
and in particular Article 96 thereof,

Having regard to the Internal Agreement between the representatives of the Governments of the Member States, meeting
within the Council, on measures to be taken and procedures to be followed for the implementation of the ACP-EC
Partnership Agreement (°), and in particular Article 3 thereof,

Having regard to the proposal from the European Commission, in conjunction with the High Representative of the
Union for Foreign Affairs and Security Policy,

Whereas:

(1) The Republic of Burundi is not complying with the essential elements referred to in Article 9 of the ACP-EU
Partnership Agreement.

(2)  On 8 December 2015, pursuant to Article 96 of the ACP-EU Partnership Agreement, consultations started with
the Republic of Burundj, in the presence of representatives of the African, Caribbean and Pacific Group of States,
including the African Union, the East African Community and the United Nations.

(3)  During these consultations, the representatives of the Government of Burundi presented proposed commitments.
Those proposed commitments are deemed unsatisfactory.

(4)  Consequently, the consultations opened under Article 96 of the ACP-EU Partnership Agreement should be closed
and appropriate measures adopted for the implementation of those commitments,

HAS ADOPTED THIS DECISION:

Article 1

Consultations with the Republic of Burundi under Article 96 of the ACP-EU Partnership Agreement are hereby closed.

Article 2

The measures set out in the letter in the Annex are hereby adopted as appropriate measures under Article 96(2)(c) of the
ACP-EU Partnership Agreement.

() OJL317,15.12.2000, p. 3.
() OJL287,4.11.2010, p. 3.
() OJL317,15.12.2000, p. 376.
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Article 3

This Decision shall enter into force on the date of its adoption.

It shall be reviewed regularly at least once every six months, preferably in the light of joint monitoring missions by the
European External Action Service and the Commission.

Done at Brussels, 14 March 2016.

For the Council
The President
F. MOGHERINI
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ANNEX

DRAFT LETTER
Sir,

The European Union considers that several of the essential elements set out in Article 9 of the Partnership Agreement
between the members of the African, Caribbean and Pacific Group of States, of the one part, and the European
Community and its Member States, of the other part, signed in Cotonou on 23 June 2000 (the ‘ACP-EU Partnership
Agreement) have not been complied with by the Republic of Burundi. On several occasions, particularly during the
intensified dialogue under Article 8 of the ACP-EU Partnership Agreement, it has expressed its concern about the failure
to comply with certain principles of human rights, democracy and the rule of law.

The European Union accordingly entered into consultations with the Government of Burundi under Article 96 of the
ACP-EU Partnership Agreement in order to examine those concerns and ways they could be remedied.

After the Government of Burundi accepted the European Union’s invitation, consultations were opened in Brussels on
8 December 2015.

During the meeting, the parties discussed the necessary measures to ensure a swift return to compliance with
democratic principles and values, human rights and the rule of law, on the basis of the essential elements of the ACP-EU
Partnership Agreement and the principles set out in the Arusha Agreements. There were discussions on nine subjects on
which the European Union expected specific and concrete commitments from the Government of Burundi.

The European Union took note of the responses given by the Burundian side during the consultations, particularly with
regard to:

— the reopening of private media and the settlement of disputes relating to private media under the Press Act;
— the freedom to exercise the profession of journalism;
— the freedom and safety of civil society and of defenders of human rights;

— the management of pending legal cases in accordance with the commitments requested during the intensified
dialogue under Article 8 of the ACP-EU Partnership Agreement;

— the situation of prisoners arrested during protests;
— the pursuit of investigations concerning allegations of torture and extra-judicial killings;

— the holding of an inter-Burundian dialogue, in consultation with the East African Community and the African
Union, or another international mediator, to facilitate a return to democratic principles;

— the disarmament and disbandment, with the support of international observers, of any armed organisation other
than the national police and defence forces;

— the implementation of a crisis-resolution plan, in accordance with a timetable to be drawn up.

In its conclusions following the consultations, the European Union took note of the commitment expressed by the
Government of Burundi to provide clarifications and to speed up certain legal proceedings. However, at the same time,
the European Union found that the responses given by the representatives of the Government of Burundi were not
sufficient to address comprehensively the issue of non-compliance with essential elements of its partnership with the
Republic of Burundi, or to provide a satisfactory response to the decisions taken by the African Union’s Peace and
Security Council on 17 October and 13 November 2015.

The European side therefore decided to close the consultations and to adopt appropriate measures under Article 96(2)(c)
of the ACP-EU Partnership Agreement.
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The return to compliance with the essential elements of the ACP-EU Partnership Agreement will be accompanied by the
gradual resumption of normal cooperation ties. The schedule of commitments attached in the Annex clearly sets out the
commitments expected, divided into four main areas which will be simultaneously assessed, and the appropriate
measures that respond to the progress made. You will note that we are expecting to review and adjust the terms and
conditions of financing and payment of our support to the Burundian contingent taking part in the AMISOM Mission
(financed by the European Development Fund (EDF) under the African Peace Facility) in consultation with the African
Union.

The European Union reserves the right to amend those measures in the light of the changing political situation and the
implementation of commitments.

As part of the procedure under Article 96 of the ACP-EU Partnership Agreement, the European Union will continue to
monitor closely the situation in Burundi throughout the period of validity of the decision taken under Article 96 of the
ACP-EU Partnership Agreement. During this period, a dialogue will be conducted with the Government of Burundi in
order to support the process of returning to compliance with the essential elements of the ACP-EU Partnership
Agreement. Regular reviews of the situation will be conducted by the European Union, with the first to take place
within six months. The Council may review the decision taken under Article 96 in the light of how the situation
develops and whether or not the commitments are implemented.

We have the honour to be, Sir, yours faithfully,

For the Council For the Commission
F. MOGHERINI N. MIMICA

President Commissioner
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ANNEX

SCHEDULE OF COMMITMENTS

Commitments made by the Government of Burundi

Appropriate measures of the European Union

Failure to make a commitment (situation observed at the
time that consultations under Article 96 of the ACP-EU
Partnership Agreement were closed): the essential elements
referred to in Article 9 of the ACP-EU Partnership
Agreement — (i) human rights, (i) democratic principles
and (iii) the rule of law — are not being complied with.

The European Union (') will continue its support for the
people of Burundi. It will continue to finance ongoing con-
tracts and emergency operations, where such measures
provide direct support to the local population and civil so-
ciety and relate to the fight against poverty and access to
basic services.

In this respect, two emergency programmes (access to
health care — EUR 40 000 000, and rural development/
nutrition — EUR 15 000 000) will be presented to the
European Union decision-making bodies for approval. The
implementation of these projects is expected to be en-
trusted to non-governmental organisations and/or internat-
ional agencies.

Humanitarian operations (including support for refugees)
will continue to be implemented to meet proven needs,
subject to access to the people affected.

However, financial support or disbursements of funds (in-
cluding budgetary support) directly benefiting the Burun-
dian administration or institutions are suspended.

The financing conditions and the procedures for payment
of allowances to Burundian military personnel taking part
in the AMISOM Mission, as well as the contribution paid
to the Government of Burundi for pre-deployment costs
(financed by the EDF under the African Peace Facility), will
be reviewed and adjusted in consultation with the African
Union.

Programmes and financing to encourage regional integra-
tion, irrespective of how they are implemented, are not
covered by these measures.

Areas in which commitments from the Government of
Burundi are expected, and corresponding indicators. These
areas, and the corresponding indicators, will be assessed as
a whole, as they develop.

1/ Political agreement on a crisis-resolution plan

Commitments expected

1.1. Participation, in consultation with the East African
Community and the African Union, or another internat-
ional mediator, in a dialogue to facilitate a return to demo-
cratic principles.

Indicator:

— Holding of an inclusive political dialogue — compris-
ing all sections of political life in accordance with the pro-
cedures set out by the international mediator and in com-
pliance with the present Decision, leading to a crisis-resol-
ution plan or any consensual and peaceful solution to the
crisis, in keeping with the Arusha Agreements, that pro-
vides for a return to the rule of law and inclusive govern-
ance.

Apart from programmes currently being implemented or
identified, the uncommitted balance of the 11th EDF is
EUR 322 000 000 (?). These funds remain available to Bur-
undi and could be mobilised according to the progress
made in the implementation of the commitments. Accord-
ing to the assessment of progress and commitments made
by the Government of Burundi in four areas (de-escalation,
handling of judicial cases, political dialogue and the imple-
mentation of a crisis-resolution plan), appropriate meas-
ures will gradually be taken according to the following
steps:

1/ Depending on whether positive progress is made, in ad-
dition to the continuation of direct support to the most
vulnerable parts of the population, financial commitments
to strengthen the capacities of the government and institu-
tions will be considered by the competent European Union
services on a case-by-case basis, according to how urgent
and relevant they are.

18.3.2016
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Commitments made by the Government of Burundi

Appropriate measures of the European Union

2/ In the event of more significant progress, the European
Union will assess the disbursement dossier of the last
tranche of budgetary support under the 10th EDF (maxi-
mum of EUR 11 500 000).

The adoption of projects (apart from budgetary support)
initially planned for 2015 could be re-launched.

1.2. Continuation of disarmament with the support of in-
ternational observers; only the national police and the de-
fence forces are responsible for maintaining law and order
in compliance with the rule of law.

Indicator:

— Decisions of the African Union’s Peace and Security
Council on disarmament (in particular the decision of 13
June 2015 on the deployment of military experts) and Uni-
ted Nations Security Council resolutions (in particular that
of 12 November 2015) are implemented.

2| Measures to de-escalate tension and open up the politi-
cal process

Commitments expected

2.1. Reopening of private media and settlement of dis-
putes relating to private media under the Press Act.

Indicator:

— Independent radio and television stations broadcast
throughout the country to ensure pluralism of informa-
tion.

2.2. Freedom to exercise the profession of journalism in
complete safety.

Indicator:

— Concrete action is taken to counter the intimidation of
journalists

— Investigation measures are taken in relation to the pro-
secution of perpetrators of violence against journalists; the
situation of journalists is addressed in accordance with the
Press Act and in a manner compatible with freedom of ex-
pression.

2.3. Freedom and safety of civil society and defenders of
human rights.

Indicator:

— Repeal of the Decree of 23 November 2015 suspend-
ing the activities of certain civil society organisations; the
end of intimidation of defenders of human rights.

3/ In order to prepare for and support the crisis-resolution
plan, a more comprehensive implementation of the meas-
ures would help kick-start the governance component of
the 11th EDF National Indicative Programme (NIP) and
budgetary support programme.

The programme planned for 2016 in the energy sector is
therefore also kick-started.

4/ Finally, the implementation of all the measures would
allow the unrestricted implementation of all the European
Union programmes and funds planned for Burundi under
the 11th EDF NIP (EUR 432 000 000).

3] Measures connected to judicial cases

Commitments expected

3.1. Handling of pending legal cases, including those
raised during the intensified Article 8 dialogue.

L 73/95
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Commitments made by the Government of Burundi Appropriate measures of the European Union

Indicator:

— The holding of appeal hearings in the cases concerned
(MSD, F. Bamvuginyumvira, L. Ngendakumana) in a man-
ner that complies with the rules and the rights of the de-
fence.

3.2. The cases of prisoners connected to protests and se-
curity incidents are handled in accordance with the Burun-
dian Criminal Code and international standards.

Indicator:

— Drafting of legal acts confirming the release of protes-
ters who have not committed acts of violence, and the lift-
ing of warrants for their arrest where these exist. The ap-
pearance before a judge of all protesters still to be prose-
cuted, within the statutory time limits and in accordance
with Burundi’s laws, including the international standards
ratified by Burundi on the right to a fair trial.

3.3. Investigations into allegations of torture and extra-ju-
dicial killings, and follow-up on their conclusions.

Indicator:

— Publication of credible investigation reports, carried out
with the participation of international experts, on all cases
of alleged torture, sexual violence, disappearances and ex-
tra-judicial killings, and adoption of measures against those
responsible for such acts.

4/ Implementation of the crisis-resolution plan

Commitment expected

Implementation of the crisis-resolution plan according to
the agreed timetable

The conclusions of the international mediators and the cri-
sis-resolution plan are implemented according to the time-
table and procedures set out in the plan.

() Including the European Investment Bank (EIB).
(» EUR 55 million of the 11th EDF National Indicative Programme has already been committed in 2014, and the two emergency pro-
jects being prepared to help the people of Burundi will also be worth a total of EUR 55 million.
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POLITICAL AND SECURITY COMMITTEE DECISION (CFSP) 2016/395
of 15 March 2016

on the appointment of the EU Force Commander for the European Union military operation to
contribute to the deterrence, prevention and repression of acts of piracy and armed robbery off
the Somali coast (Atalanta) and repealing Decision (CFSP) 2015/1823 (ATALANTA/1/2016)

THE POLITICAL AND SECURITY COMMITTEE,
Having regard to the Treaty on European Union, and in particular Article 38 thereof,

Having regard to Council Joint Action 2008/851/CFSP of 10 November 2008 on a European Union military operation
to contribute to the deterrence, prevention and repression of acts of piracy and armed robbery off the Somali coast ('),
and in particular Article 6 thereof,

Whereas:

(1)  Pursuant to Article 6(1) of Joint Action 2008/851/CFSP, the Council authorised the Political and Security
Committee (PSC) to take the relevant decisions on the appointment of the EU Force Commander for the
European Union military operation to contribute to the deterrence, prevention and repression of acts of piracy
and armed robbery off the Somali coast (EU Force Commander’).

(2)  On 6 October 2015, the PSC adopted Decision (CFSP) 2015/1823 (%) appointing Rear Admiral Stefano BARBIERI
as EU Force Commander.

(3)  The EU Operation Commander has recommended the appointment of Rear Admiral (LH) Jan C. KAACK as the
new EU Force Commander to succeed Rear Admiral Stefano BARBIERI as from 23 March 2016.

(4)  The EU Military Committee supported that recommendation on 23 February 2016.
(5)  Decision (CFSP) 2015/1823 should therefore be repealed.

(6)  In accordance with Article 5 of Protocol No 22 on the position of Denmark, annexed to the Treaty on
European Union and to the Treaty on the Functioning of the European Union, Denmark does not participate in
the elaboration and the implementation of decisions and actions of the Union which have defence implications,

HAS ADOPTED THIS DECISION:

Article 1

Rear Admiral (LH) Jan C. KAACK is hereby appointed EU Force Commander for the European Union military operation
to contribute to the deterrence, prevention and repression of acts of piracy and armed robbery off the Somali coast
(Atalanta) as from 23 March 2016.

Article 2

Decision (CFSP) 2015/1823 is repealed.

() OJL301,12.11.2008, p. 33.

(¥ Political and Security Committee Decision (CFSP) 2015/1823 of 6 October 2015 on the appointment of the EU Force Commander for
the European Union military operation to contribute to the deterrence, prevention and repression of acts of piracy and armed robbery off
the Somali coast (Atalanta) and repealing Decisions (CFSP) 2015/607 and (CFSP) 2015/1750 (ATALANTA/6/2015) (O] L 265,
10.10.2015, p. 10).
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Article 3

This Decision shall enter into force on the date of its adoption.

Done at Brussels, 15 March 2016.

For the Political and Security Committee
The Chairperson
W. STEVENS
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POLITICAL AND SECURITY COMMITTEE DECISION (CFSP) 2016/396
of 15 March 2016

on the appointment of the EU Mission Commander for the European Union military mission to
contribute to the training of Somali security forces (EUTM Somalia) and repealing Decision (CFSP)
2015/173 (EUTM Somalia/1/2016)

THE POLITICAL AND SECURITY COMMITTEE,
Having regard to the Treaty on European Union, and in particular Article 38 thereof,

Having regard to Council Decision 2010/96/CFSP of 15 February 2010 on a European Union military mission to
contribute to the training of Somali security forces ('), and in particular Article 5 thereof,

Whereas:

(1) Pursuant to Decision 2010/96/CFESP, the Political and Security Committee (PSC) is authorised, in accordance with
Article 38 of the Treaty on European Union, to take the relevant decisions concerning the political control and
strategic direction of EUTM Somalia, including decisions on the appointment of the EU Mission Commander.

(2)  On 3 February 2015, the PSC adopted Decision (CFSP) 2015/173 (%) appointing Brigadier General Antonio
MAGGI as EU Mission Commander for EUTM Somalia.

(3)  On 9 February 2016, Italy proposed the appointment of Brigadier General Maurizio MORENA as the new EU
Mission Commander for EUTM Somalia to succeed Brigadier General Antonio MAGGL

(4)  On 24 February 2016, the EU Military Committee recommended that the PSC appoint Brigadier General
Maurizio MORENA as EU Mission Commander for EUTM Somalia to succeed Brigadier General Antonio MAGGI
from 21 March 2016.

(5)  Decision (CFSP) 2015/173 should be repealed.

(6)  In accordance with Article 5 of Protocol No 22 on the position of Denmark, annexed to the Treaty on European
Union and to the Treaty on the Functioning of the European Union, Denmark does not participate in the
elaboration and the implementation of decisions and actions of the Union which have defence implications,

HAS ADOPTED THIS DECISION:

Article 1
Brigadier General Maurizio MORENA is hereby appointed as EU Mission Commander for the European Union military
mission to contribute to the training of Somali security forces (EUTM Somalia) from 21 March 2016.

Article 2
Decision (CFSP) 2015/173 is repealed.

Article 3

This Decision shall enter into force on the day of its adoption.

Done at Brussels, 15 March 2016.

For the Political and Security Committee
The Chairperson
W. STEVENS

(") OJL44,19.2.2010, p. 16.

() Political and Security Committee Decision (CFSP) 2015/173 of 3 February 2015 on the appointment of the EU Mission Commander for
the European Union military mission to contribute to the training of Somali security forces (EUTM Somalia) and repealing Decision
EUTM Somalia/1/2013 (EUTM Somalia/1/2015) (OJ L 29, 5.2.2015, p. 14).
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COMMISSION DECISION (EU) 2016/397
of 16 March 2016

amending Decision 2014/312/EU establishing the ecological criteria for the award of the EU
Ecolabel for indoor and outdoor paints and varnishes

(notified under document C(2016) 1510)

(Text with EEA relevance)

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EC) No 66/2010 of the European Parliament and of the Council of 25 November 2009 on
the EU Ecolabel ('), and in particular Article 8(2) thereof,

After consulting the European Union Ecolabelling Board,
Whereas:

(1)  Commission Decision 2014/312/EU (%) established ecological criteria for the award of the EU Ecolabel for indoor
and outdoor paints and varnishes. After the adoption of Decision 2014/312/EU a registration was made as a
joint submission to the European Chemicals Agency in accordance with Regulation (EC) No 1907/2006 of the
European Parliament and of the Council () by DPx Fine Chemicals Austria GmbH, LSR Associates Ltd and
Novasol S.A. That registration dossier containing revised self-classifications for an important adhesion promoter
and cross linker, Adipic acid dihydrazide (ADH). That submission indicated that ADH had been self-classified as
hazardous to the aquatic environment (Chronic Category 2) with the associated hazard statement H411 (Toxic to
aquatic life with long lasting effects). ADH is contained in polymer dispersions used frequently in water based
paint and varnish formulations, prolonging the product life span. Paints with a prolonged lifetime have lower
overall environmental impacts along their product life cycle due to reduced repaints. According to available
information equally efficient and effective alternatives are not yet available on the market. It is therefore necessary
to grant a derogation from criterion 5 of Decision 2014/312/EU for the use of ADH in Ecolabel awarded paints
and varnishes in situations where it is not technically feasible to use alternative materials because the paint
product would not provide the required level of functionality to the consumer.

(2)  In addition, another substance Methanol has harmonised CLP classifications acute toxicity (Category 3) with the
associated hazard statements H301 (Toxic if swallowed), H311 (Toxic in contact with skin) and H331 (Toxic if
inhaled) and specific target organ toxicity after single exposure (Category 1) with the associated hazard
statement H370 (Causes damage to organs) and is present as residual in polymer dispersions used in paints and
varnishes. Methanol can originate as a reaction product or impurity from various raw materials within polymer
dispersions and its content depends on the binder content in the paint. Therefore, in many cases it exceeds the
current limit set for residuals in Decision 2014/312/EU. Those raw materials are used to achieve important paint
properties, like for instance increased wet scrub performance, which is a requirement of the EU Ecolabel.
Moreover, those properties contribute to increase the paint durability resulting in reduced overall environmental
impacts along the paint life cycle due to less repaints. Those classifications of ADH and Methanol currently
prevent a significant number of paints and varnishes that were awarded the EU Ecolabel pursuant to Commission
Decision 2009/543/EC (*) and Commission Decision 2009/544/EC (°) from renewing their EU Ecolabel licence,
according to market information submitted by EU Ecolabel license holders. It is therefore necessary to grant
derogation from criterion 5 of Decision 2014/312[EU for the use of Methanol in Ecolabel awarded paints and

() OJL27,30.1.2010, p. 1.

(*) Commission Decision 2014/312/EU of 28 May 2014 establishing the ecological criteria for the award of the EU Ecolabel for indoor and
outdoor paints and varnishes (O] L 164, 3.6.2014, p. 45).

(*) Regulation (EC) No 1907/2006 of the European Parliament and of the Council of 18 December 2006 concerning the Registration,
Evaluation, Authorisation and Restriction of Chemicals (REACH), establishing a European Chemicals Agency, amending Directive
1999/45/EC and repealing Council Regulation (EEC) No 793/93 and Commission Regulation (EC) No 1488/94 as well as Council
Directive 76/769/EEC and Commission Directives 91/155/EEC, 93/67EEC, 93/105/EC and 2000/21/EC (OJ L 396 30.12.2006, p. 1).

(*) Commission Decision 2009/543/EC of 13 August 2008 establishing the ecological criteria for the award of the Community eco-label to
outdoor paints and varnishes (OJ L 181, 14.7.2009, p. 27).

() Commission Decision 2009/544/EC of 13 August 2008 establishing the ecological criteria for the award of the Community eco-label to
indoor paints and varnishes (O] L 181, 14.7.2009, p. 39).
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varnishes in situations where it is not technically feasible to substitute functional raw materials which may give
rise to the presence of methanol in the product.

(3)  After the adoption of Decision 2014/312/EU an important dry film preservative for outdoor paints and
varnishes, 3-iodo-2-propynyl butylcarbamate (IPBC), was given a harmonised CLP classification of hazardous to
the aquatic environment (Acute Category 1) with the associated hazard statement H400 (Very toxic to aquatic
life) and hazardous to the aquatic environment (Chronic Category 1) with the associated hazard statement H410
(Very toxic to aquatic life with long lasting effects). That preservative is used in outdoor products, especially in
humid climate, to prevent the product from microbial growth. Its essential function and the absence of
substitutes were known at the moment of the adoption of that decision, and its presence in EU Ecolabel paints
was therefore permitted under a derogation. However, the new harmonised classification resulted in the final
product being classified as hazardous for the aquatic environment (Chronic Category 3) with a labelling
requirement to carry the associated hazard statement H412 (Harmful to aquatic life with long lasting effect) when
IPBC is present above the concentration of 0,25 % w/w. Final product classification as hazardous to the aquatic
environment is currently prohibited under Decision 2014/312/EU even if the maximum concentration limit for
the use of IPBC is 0,65 %. In order to allow the use of IPBC in paint products at the required concentration up to
0,65 % it is necessary to allow the labelling of the final product with H412.

(4)  For reasons of consistency and based on the definition specified in point (20) of Article 2 of Decision
2014/312/EU in which ‘transparent’ and ‘semi-transparent’ are synonyms, the text of criterion 3(a) and the
associated reference in table 2 should be amended.

(5)  Criterion 5 and Appendix entries 1(a), (b) and (c) of Decision 2014/312/EU placed restrictions on and laid down
rules for the use of preservatives with reference to their status according to Regulation (EU) No 528/2012 of the
European Parliament and of the Council ('), which establishes the Union’s system of approval for active
substances in specific types of biocide products. In order to ensure that these restrictions and rules are consistent
and harmonised with Regulation (EU) No 528/2012 clarifications should be made in Decision 2014/312[EU to
the following aspects: (a) The definitions of ‘in-can preservatives' and ‘dry-film preservatives’ should be with
reference to Article 3(1)(c) of Regulation (EU) No 528/2012; (b) It should be clarified that in point 1 of the
Appendix the rules and conditions relating to in-can and dry film preservatives should apply to active substances
which are under examination for approval or have been approved for use in specific biocide product-types, and
to which approval conditions may apply; (c) Reference to Directive 98/8/EC of the European Parliament and of
the Council (3 within point 1 of the Appendix should be deleted as this Directive has now been repealed; (d) In
the verification requirements laid down in Appendix 1(a), (b) and (c) the reference to Article 58(3) in Regulation
(EU) No 528/2012 should be deleted because this refers to specific cases only.

(6)  Decision 2014/312/EU should therefore be amended accordingly.

(7)  The measures provided for in this Decision are in accordance with the opinion of the Committee established by
Article 16 of Regulation (EC) No 66/2010,

HAS ADOPTED THIS DECISION:

Article 1

Decision 2014/312/EU is amended as follows:

(1) in Article 2, the definitions of ‘in-can preservatives’ and ‘dry-film preservatives’ in points (10) and (11) are replaced
as follows:

(10) “In-can preservatives” are active substances within the meaning of Article 3(1)(c) of Regulation (EU)
No 528/2012 of the European Parliament and of the Council (*) that are for use in product-type 6 as
described in Annex V to that Regulation. They are in particular used for the preservation of manufactured
products during storage by the control of microbial deterioration to ensure their shelf life and used for the
preservation of tints that will be dispensed from machines

(") Regulation (EU) No 528/2012 of the European Parliament and of the Council of 22 May 2012 concerning the making available on the
market and use of biocidal products (OJ L 167, 27.6.2012, p. 1).

(%) Directive 98/8/EC of the European Parliament and of the Council of 16 February 1998 concerning the placing of biocidal products on
the market (OJ L 123, 24.4.1998, p. 1).
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(11) “Dry-film preservatives” are active substances within the meaning of Article 3(1)(c) of Regulation (EU)
No 528/2012 that are for use in product-type 7 as described in Annex V to that Regulation, in particular for
the preservation of films or coatings by the control of microbial deterioration or algal growth in order to
protect the initial properties of the surface of materials or objects;

(*) Regulation (EU) No 528/2012 of the European Parliament and of the Council of 22 May 2012 concerning
the making available on the market and use of biocidal products (O] L 167, 27.6.2012, p. 1).;

(2) the Annex is amended as set out in the Annex to this Decision.

Article 2

This Decision is addressed to the Member States.

Done at Brussels, 16 March 2016.

For the Commission
Karmenu VELLA

Member of the Commission
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ANNEX

The Annex to Decision 2014/312/EU is amended as follows:

(1) in criterion 3(a) ‘Spreading rate’, the fifth paragraph is replaced by the following: “Opaque primers and undercoats
shall have a spreading rate of at least 8 m? per litre of product. Opaque primers with specific blocking/sealing,
penetrating/binding properties and primers with special adhesion properties shall have a spreading rate of at least
6 m? per litre of product.”;

(2) in criterion 3 (Efficiency in use), Table 2, in the eighth and ninth columns referring to ‘Primer (g) and ‘Undercoat
and primer (h), the text ‘6 m?/L (without opacity)’ is replaced in both columns by the following: ‘6 m2/L (without
having specific properties)’;

(3) the Appendix is amended as follows:

(@)

in the Hazardous Substance Restriction and Derogation List the entry ‘1. Preservatives added to colourants,
binders and the final product’ the section ‘(i) Rules relating to biocide authorisation status’ is replaced by the
following:

‘(i) Rules relating to the approval status of preservatives

The paint formulation shall only contain active substances (within the meaning of Article 3(1)(c) of Regulation
(EU) No 528/2012) that meet the requirements of 1a, 1b and 1c (as applicable) and are approved in accordance
with Article 9(2) of Regulation (EU) No 528/2012 for use in product-type 6 in the case of la and 1b or
product-type 7 in the case of 1c, or are included in Annex I to that Regulation. Furthermore, a risk assessment
for professional and consumer (non-professional) use shall have been provided in the Assessment Report.
Applicants should consult the most current approved active substance list of the EU (*) and Annex I to that
Regulation.

Paint formulations may contain preservatives for which a dossier has been submitted and which are under
examination pending a decision on approval in the interim period up until the adoption of a positive decision to
approve the active substance or to include it in Annex I to that Regulation.

() ECHA, Biocidal active substances — list of approved active substances, http:/[www.echa.europa.eu/web/guest/
information-on-chemicals/biocidal-active-substances’;

in the Hazardous Substance Restriction and Derogation List the entries ‘1(a) In-can preservatives’ and ‘1(b)

Tinting (colourant) machine preservatives’ are replaced by the following:

‘(@) In-can preser-

vatives

In-can preservatives classified with the Verification:

following derogated hazard classifica-

In-can preservatives

L 73/103

Applicability:

All products unless
specified otherwise

tions may be used in ecolabelled prod-
ucts:

Derogated  classifications: H331 (R23),
H400 (R50), H410 (R50/53), H411
(R51/53), H412 (R52/53), H317 (R43)

In-can preservatives classified with these
derogated classifications shall also meet
the following derogation conditions:

— The sum total concentration shall
not exceed 0,060 % w|w

Sum total in the final
product: 0,060 %
wlw

Declaration by the applicant and their bin-
der supplier supported by CAS numbers
and classifications for the active substance
in the final product and its binder.

This shall include calculation by the appli-
cant of the concentration of the active
substance in the final product.

All manufactured active substances for
which 50 % or more of the particles in
the number size distribution have one or
more external dimensions in the size
range 1 nm-100 nm shall be identified.



L 73/104

Official Journal of the European Union

18.3.2016

— Substances classified with H400
(R50) and/or H410 (R50/53) shall be
non-bioaccumulative. Non-bioaccu-
mulative substances shall have a Log
Kow < 3,2 or a Bioconcentration
Factor (BCF) < 100.

— For those substances that are
approved for use or are included
in Annex I to Regulation (EU)
No 528/2012 evidence shall be pro-
vided that the approval conditions
are respected for the paint product.

— Where  preservatives  that  are
formaldehyde donors are used then
formaldehyde content and emissions
from the final product must meet
the requirements in  substance
restriction 7(a)

Specific concentration limits applies to
the following preservatives:

(i) Zinc pyrithione

(i) N-(3-aminopropyl)-N-dodecylpro-
pane-1, 3-diamine

Concentration limit

0,050 %
0,050 %

(b) Tinting (colour-
ant) machine
preservatives

The derogated hazard classifications and
the derogation conditions listed under
1(a) shall apply also to preservatives
used to protect colour tints whilst stored
in machines prior to mixing with base
paints.

Preservatives added to protect tints that
will be dispensed from machines shall
not exceed a sum total of 0,20 % w/|w.

The following preservatives are subject
to specific maximum concentration lim-
its contributing to the sum total of pre-
servatives in the colourant:

(i) 3-iodo-2-propynyl butylcarbamate

(IPBC)
(i) Zinc pyrithione

(iiiy N-(3-aminopropyl)-N-dodecylpro-
pane-1, 3-diamine

Sum total preservatives
in the colourant:

0,20 % w|w

0,10 %

0,050 %
0,050 %

Verification:

Declaration by the applicant and/or their
tint supplier supported by CAS numbers
and classifications for the active substance
in the final product and its binder.

This shall include calculation of the con-
centration of the active substance in the
final tint product.

All manufactured active substances for
which 50 % or more of the particles in
the number size distribution have one or
more external dimensions in the size
range 1 nm-100 nm shall be identified.’




18.3.2016

Official Journal of the European Union

L 73/105

() in the Hazardous Substance Restriction and Derogation List the entry ‘1(c) Dry film preservatives’ is replaced by
the following:

‘() Dry film preser-
vatives
Applicability:

Outdoor paints, in-
door paints for speci-
fic applications

Dry film preservatives and their stabili-
sers classified with the following dero-
gated hazard classifications may be used
in all outdoor products and only specific
indoor products:

Derogated  classifications: H400 (R50),
H410 (R50/53), H411 (R51/53), H412
(R52/53), H317 (R43)

Dry film preservatives classified with
these derogated classifications must also
meet the following derogation condit-
ions:

— The sum total concentration shall
not exceed 0,10 % w/w or 0,30 %
w|w (as relevant).

— Substances classified with H400
(R50) and/or H410 (R50/53) shall be
non-bioaccumulative.  Non-bioaccu-
mulative substances shall have a Log
Kow < 3,2 or a Bioconcentration
Factor (BCF) < 100.

— For those substances that are
approved for use or are included
in Annex I to Regulation (EU)
No 528/2012 evidence shall be pro-
vided that the approval conditions
are respected for the paint product.

A higher sum total and a derogation
from the requirements in criterion 5a
which shall allow for the final product to
become classified as hazardous for the
aquatic environment (Chronic Cat-
egory 3) and to carry the hazard state-
ment H412 applies to the use of the fol-
lowing dry film preservative for the spec-
ified applications only:

3-iodo-2-propynyl butylcarbamate (IPBC)
combinations

Outdoor paints and varnishes

Specific concentration limits applies to
the following preservative:

Zinc pyrithione

Dry film preservatives

Sum total in the final
product:

Indoor paints in-
tended for use in
areas with high hu-
midity, including
kitchens and bath-
rooms

0,10 % w|w

All outdoor paint
applications

0,30 % w|w

Outdoor paints sum
total

for IPBC combina-
tions:

0,650 %

0,050 %

Verification:

Declaration by the applicant and their bin-
der supplier supported by CAS numbers
and classifications for the active sub-
stances in the final product and its binder.

This shall include calculation by the appli-
cant of the concentration of the active
substances in the final product.

All manufactured active substances for
which 50 % or more of the particles in
the number size distribution have one or
more external dimensions in the size
range 1 nm-100 nm shall be identified.’
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(d) in the Hazardous Substance Restriction and Derogation List an entry ‘8.

dispersions’ is added as follows:

Substances in binders and polymer

‘8. Substances in binders and polymer dispersions

(a) Binders and cross
linking agents

Applicability:

— Interior/exterior
trim

— Decoration, pro-
tection and coat-
ing of wood

— Metal coatings
— Floor coating
— High gloss coating

— Architectural and
decorative coating

Adipic acid dihydrazide (ADH) used as
adhesion promoter or as a cross linking
agent

1,0 % wlw

Verification:

A declaration shall be provided by the
applicant and their raw material suppliers
supported by calculations or by an ana-
lytical test report.

(b) Reaction products
and residues

Applicability:

Products with poly-
mer binder systems

The presence of residual methanol is
restricted depending on the content of
binder in the final product.

— more than 10 % and up to 20 % bin-
der content in the final product

— more than 20 % and up to 40 % bin-
der content in the final product

— more than 40 % binder content in
the final product

0,02 % wjw
0,03 % wlw

0,05 % wlw

Verification:

A declaration shall be provided by the
applicant and their raw material suppliers
supported by calculations or by an ana-
lytical test report.’
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COMMISSION IMPLEMENTING DECISION (EU) 2016/ 398
of 16 March 2016

authorising the placing on the market of UV-treated bread as a novel food under Regulation (EC)
No 258/97 of the European Parliament and of the Council

(notified under document C(2016) 1527)

(Only the Swedish text is authentic)

THE EUROPEAN COMMISSION,
Having regard to the Treaty on the Functioning of the European Union,

Having regard to Regulation (EC) No 258/97 of the European Parliament and of the Council of 27 January 1997
concerning novel foods and novel food ingredients ('), and in particular Article 7 thereof,

Whereas:

(1)  On 12 February 2014, the company Viasolde AB which makes the equipment for UV-treatment made a request
to the competent authorities of Finland to place ultraviolet (UV) treated bread on the market as a novel food
within the meaning of point (f) of Article 1(2) of Regulation (EC) No 258/97. The aim of the UV treatment is to
enhance the vitamin D content of the bread, which means that the nutritional value of the bread would signifi-
cantly differ from the nutritional value of traditionally baked bread.

(2)  On 14 March 2014, the competent food assessment body of Finland issued its initial assessment report. In that
report it came to the conclusion that UV-treated bread meets the criteria for novel food set out in Article 3(1) of
Regulation (EC) No 258/97.

(3)  On 19 March 2014, the Commission forwarded the initial assessment report to the other Member States.

(4)  Reasoned objections were raised within the 60-day period laid down in the first subparagraph of Article 6(4) of
Regulation (EC) No 258/97.

(5)  On 13 November 2014, the Commission consulted the European Food Safety Authority (EFSA) asking it to carry
out an additional assessment for UV-treated bread as novel food in accordance with Regulation (EC) No 258/97.

(6)  On 11 June 2015, EFSA concluded in its ‘Scientific Opinion on the safety of UV-treated bread as a novel food’ (),
that bread enriched with vitamin D, through UV treatment is safe under the proposed conditions of use.

(7)  Therefore, the opinion gives sufficient grounds to establish that UV-treated bread as a novel food complies with
the criteria laid down in Article 3(1) of Regulation (EC) No 258/97.

(8)  Regulation (EC) No 1925/2006 of the European Parliament and of the Council () lays down requirements on the
addition of vitamins and minerals and of certain other substances to foods. The use of UV-treated bread should
be authorised without prejudice to the requirements of this legislation.

(9)  The measures provided for in this Decision are in accordance with the opinion of the Standing Committee on
Plants, Animals, Food and Feed,

HAS ADOPTED THIS DECISION:

Article 1

UV-treated bread as specified in Annex I may be placed on the market as a novel food at the maximum level of 3 pg
vitamin D, per 100 g without prejudice to the specific provisions of Regulation (EC) No 1925/2006.

() OJL43,14.2.1997,p. 1.

() EFSA Journal 2015; 13(7):4148.

(*) Regulation (EC) No 1925/2006 of the European Parliament and of the Council of 20 December 2006 on the addition of vitamins and
minerals and of certain other substances to foods (O] L 404, 30.12.2006, p. 26).
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Article 2

The following shall be added to the designation for the labelling of the foodstuffs: ‘contains vitamin D produced by

UV-treatment’.

Article 3

This Decision is addressed to Viasolde AB, Dalstigen 4, 262 63, Angelholm, Sweden.

Done at Brussels, 16 March 2016.

For the Commission
Vytenis ANDRIUKAITIS

Member of the Commission

ANNEX

SPECIFICATION OF UV-TREATED BREAD

Definition:

UV-treated bread is yeast leavened bread and rolls (without toppings) to which a treatment with ultraviolet radiation is
applied after baking in order to convert ergosterol to vitamin D, (ergocalciferol).

UV radiation: a process of radiation in ultraviolet light within the wavelength of 240-315 nm for maximum of

5 seconds with energy input of 10-50 mJ/cm?.

Vitamin D,

Chemical name

(5Z,7E,22E)-3S-9,10-secoergosta-5,7,10(19),2 2-tetraen-3-ol

Synonym

Ergocalciferol

CAS No

50-14-6

Molecular weight

396,65 g/mol

Contents:

Vitamin D, (ergocalciferol) in the final product

0,75-3 pg/100 g (1)

Yeast in dough

1-5g/100 g ()

(') EN 12821, 2009, European Standard.
(® Recipe calculation.
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CORRIGENDA

Corrigendum to Council Regulation (EU) 2015/2265 of 7 December 2015 opening and providing
for the management of autonomous Union tariff quotas for certain fishery products for the period

2016-2018

(Official Journal of the European Union L 322 of 8 December 2015)

On page 7, Annex, the entry concerning Order No 09.2761:

for:

‘09.2761 | ex 0304 79 50 | 10 | Blue grenadier (Macruronus Novaezelan- | 17 500 0% 1.1.2016-
ex 0304 95 90 | 11 diae), frozen fill‘ets and other frozen 31.12.2018
meat, for processing (') (3)
read:
‘09.2761 | ex 0304 79 50 | 10 | Blue grenadier (Macruronus spp.), frozen | 17 500 0% 1.1.2016-
31.12.2018

ex 0304 79 90 | 11 fillet's and other frozen meat, for pro-
cessing (1) (9)
17

ex 0304 9590 | 11
17
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