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I

(Acts whose publication is obligatory)

COUNCIL REGULATION (EC) No 289/2005

of 17 February 2005

amending Regulation (EC) No 88/98 as regards the extension of the trawling ban to Polish waters

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community,

Having regard to the proposal from the Commission,

Having regard to the 2003 Act of Accession and in particular
Article 57(2) thereof,

Whereas:

(1) The International Baltic Sea Fishery Commission adopted
a recommendation on 21 September 1991 to ban the
fishing with trawls on the Oderbank Plateau. This recom-
mendation was implemented in Community law by
Article 8(3) of Council Regulation (EC) No 88/98 of
18 December 1997 laying down certain technical
measures for the conservation of fishery resources in
waters of the Baltic Sea, the Belts and the Sound (1).

(2) In view of the accession of Poland to the European
Union, the geographical area in which the trawling ban
applies should be extended to Polish waters.

(3) Regulation (EC) No 88/98 should therefore be amended
accordingly,

HAS ADOPTED THIS REGULATION:

Article 1

Article 8(3) of Regulation (EC) No 88/98 shall be replaced by
the following:

‘3. It shall be prohibited throughout the year, to fish with
any trawl, Danish seine and similar net in the geographical
area bounded by a line joining the following coordinates:

54° 23′ N, 14° 35′ E,
54° 21′ N, 14° 40′ E,
54° 17′ N, 14° 33′ E,
54° 07′ N, 14° 25′ E,
54° 10′ N, 14° 21′ E,
54° 14′ N, 14° 25′ E,
54° 17′ N, 14° 17′ E,
54° 24′ N, 14° 11′ E,
54° 27′ N, 14° 25′ E,
54° 23′ N, 14° 35′ E’.

Article 2

This Regulation shall enter into force on the third day following
its publication in the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 17 February 2005.

For the Council
The President
J.-C. JUNCKER
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(1) OJ L 9, 15.1.1998, p. 1. Regulation as last amended by Regulation
(EC) No 812/2004 (OJ L 150, 30.4.2004, p. 12).



COMMISSION REGULATION (EC) No 290/2005

of 21 February 2005

establishing the standard import values for determining the entry price of certain fruit and
vegetables

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Commission Regulation (EC) No 3223/94 of
21 December 1994 on detailed rules for the application of the
import arrangements for fruit and vegetables (1), and in
particular Article 4(1) thereof,

Whereas:

(1) Regulation (EC) No 3223/94 lays down, pursuant to the
outcome of the Uruguay Round multilateral trade nego-
tiations, the criteria whereby the Commission fixes the
standard values for imports from third countries, in
respect of the products and periods stipulated in the
Annex thereto.

(2) In compliance with the above criteria, the standard
import values must be fixed at the levels set out in the
Annex to this Regulation,

HAS ADOPTED THIS REGULATION:

Article 1

The standard import values referred to in Article 4 of Regu-
lation (EC) No 3223/94 shall be fixed as indicated in the Annex
hereto.

Article 2

This Regulation shall enter into force on 22 February 2005.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 February 2005.

For the Commission
J. M. SILVA RODRÍGUEZ

Director-General for Agriculture and
Rural Development

ENL 49/2 Official Journal of the European Union 22.2.2005

(1) OJ L 337, 24.12.1994, p. 66. Regulation as last amended by Regu-
lation (EC) No 1947/2002 (OJ L 299, 1.11.2002, p. 17).



ANNEX

to Commission Regulation of 21 February 2005 establishing the standard import values for determining the
entry price of certain fruit and vegetables

(EUR/100 kg)

CN code Third country code (1) Standard import value

0702 00 00 052 122,6
204 77,2
212 167,7
624 239,8
628 104,0
999 142,3

0707 00 05 052 154,8
068 103,0
204 118,9
999 125,6

0709 10 00 220 39,4
999 39,4

0709 90 70 052 167,1
204 209,9
999 188,5

0805 10 20 052 54,0
204 47,7
212 50,1
220 38,9
421 30,9
448 35,8
624 65,1
999 46,1

0805 20 10 204 87,4
624 84,0
999 85,7

0805 20 30, 0805 20 50, 0805 20 70,
0805 20 90

052 41,3
204 93,3
220 35,5
400 75,9
464 134,9
528 96,4
624 76,0
662 49,1
999 75,3

0805 50 10 052 52,5
999 52,5

0808 10 80 400 116,7
404 104,6
508 80,2
512 110,8
528 80,4
720 50,5
999 90,5

0808 20 50 388 73,4
400 92,1
528 72,1
999 79,2

(1) Country nomenclature as fixed by Commission Regulation (EC) No 2081/2003 (OJ L 313, 28.11.2003, p. 11). Code ‘999’ stands for
‘of other origin’.
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COMMISSION REGULATION (EC) No 291/2005

of 21 February 2005

fixing the A1 and B export refunds for fruit and vegetables (tomatoes, oranges, lemons and apples)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 2200/96 of 28
October 1996 on the common organisation of the market in
fruit and vegetables (1), and in particular the third subparagraph
of Article 35(3),

Whereas:

(1) Commission Regulation (EC) No 1961/2001 (2) lays
down the detailed rules of application for export
refunds on fruit and vegetables.

(2) Article 35(1) of Regulation (EC) No 2200/96 provides
that, to the extent necessary for economically significant
exports, the products exported by the Community may
be covered by export refunds, within the limits resulting
from agreements concluded in accordance with Article
300 of the Treaty.

(3) Under Article 35(2) of Regulation (EC) No 2200/96, care
must be taken to ensure that the trade flows previously
brought about by the refund scheme are not disrupted.
For this reason and because exports of fruit and vege-
tables are seasonal in nature, the quantities scheduled for
each product should be fixed, based on the agricultural
product nomenclature for export refunds established by
Commission Regulation (EEC) No 3846/87 (3). These
quantities must be allocated taking account of the perish-
ability of the products concerned.

(4) Article 35(4) of Regulation (EC) No 2200/96 provides
that refunds must be fixed in the light of the existing
situation or outlook for fruit and vegetable prices on the

Community market and supplies available on the one
hand, and prices on the international market on the
other hand. Account must also be taken of the
transport and marketing costs and of the economic
aspect of the exports planned.

(5) In accordance with Article 35(5) of Regulation (EC) No
2200/96, prices on the Community market are to be
established in the light of the most favourable prices
from the export standpoint.

(6) The international trade situation or the special
requirements of certain markets may call for the refund
on a given product to vary according to its destination.

(7) tomatoes, oranges, lemons and apples of classes Extra, I
and II of the common quality standards can currently be
exported in economically significant quantities.

(8) In order to ensure the best use of available resources and
in view of the structure of Community exports, it is
appropriate to fix the A1 and B export refunds.

(9) The measures provided for in this Regulation are in
accordance with the opinion of the Management
Committee for fresh Fruit and Vegetables,

HAS ADOPTED THIS REGULATION:

Article 1

1. For system A1, the refund rates, the refund application
period and the scheduled quantities for the products concerned
are fixed in the Annex hereto. For system B, the indicative
refund rates, the licence application period and the scheduled
quantities for the products concerned are fixed in the Annex
hereto.

2. The licences issued in respect of food aid as referred to in
Article 16 of Commission Regulation (EC) No 1291/2000 (4)
shall not count against the eligible quantities in the Annex
hereto.

Article 2

This Regulation shall enter into force on 9 March 2005.
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(1) OJ L 297, 21.11.1996, p. 1. Regulation as last amended by
Commission Regulation (EC) No 47/2003 (OJ L 7, 11.1.2003,
p. 64).

(2) OJ L 268, 9.10.2001, p. 8. Regulation as last amended by Regu-
lation (EC) No 1176/2002 (OJ L 170, 29.6.2002, p. 69).

(3) OJ L 366, 24.12.1987, p. 1. Regulation as last amended by Regu-
lation (EC) No 2180/2003 (OJ L 335, 22.12.2003, p. 1).

(4) OJ L 152, 24.6.2000, p. 1. Regulation as last amended by Regu-
lation (EC) No 636/2004 (OJ L 100, 6.4.2004, p. 25).



This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 February 2005.

For the Commission
Mariann FISCHER BOEL

Member of the Commission
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ANNEX

to the Commission Regulation of 21 February 2005 fixing the export refunds on fruit and vegetables
(tomatoes, oranges, lemons and apples)

Product code (1) Destination (2)

System A1
Refund application period 9.3.2005-6.5.2005

System B
Licence application period 16.3.2005-13.5.2005

Refund amount
(EUR/t net weight)

Scheduled quantiy
(t)

Indicative refund
amount

(EUR/t net weight)

Scheduled quantity
(t)

0702 00 00 9100 F08 30 30 15 295

0805 10 20 9100 A00 35 35 66 667

0805 50 10 9100 A00 55 55 33 333

0808 10 80 9100 F09 37 37 95 409

(1) The product codes are set out in Commission Regulation (EEC) No 3846/87 (OJ L 366, 24.12.1987, p. 1).
(2) The ‘A’ series destination codes are set out in Annex II to Regulation (EEC) No 3846/87.

The numeric destination codes are set out in Commission Regulation (EC) No 2081/2003 (OJ L 313, 28.11.2003, p. 11).
The other destinations are defined as follows:
F03: All destinations except Switzerland.
F04: Sri Lanka, Hong Kong SAR, Singapore, Malaysia, Indonesia, Thailand, Taiwan, Papua New Guinea, Laos, Cambodia, Vietnam, Uruguay, Paraguay, Argentina,

Mexico, Costa Rica and Japan.
F08: All destinations except Bulgaria.
F09: The following destinations:

— Norway, Iceland, Greenland, Faeroe Islands, Romania, Albania, Bosnia and Herzegovina, Croatia, Former Yugoslav Republic of Macedonia, Serbia and
Montenegro, Armenia, Azerbaijan, Belarus, Georgia, Kazakhstan, Kyrgyzstan, Moldova, Russia, Tajikistan, Turkmenistan, Uzbekistan, Ukraine, Saudi Arabia,
Bahrain, Qatar, Oman, United Arab Emirates (Abu Dhabi, Dubai, Sharjah, Ajman, Umm al Qalwain, Ras al Khaimah, Fujairah), Kuwait, Yemen, Syria, Iran,
Jordan, Bolivia, Brazil, Venezuela, Peru, Panama, Ecuador and Colombia;

— African countries and territories except for South Africa;
— destinations referred to in Article 36 of Commission Regulation (EC) No 800/1999 (OJ L 102, 17.4.1999, p. 11).
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COMMISSION REGULATION (EC) No 292/2005

of 21 February 2005

amending the representative prices and additional duties for the import of certain products in the
sugar sector fixed by Regulation (EC) No 1210/2004 for the 2004/2005 marketing year

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 1260/2001 of
19 June 2001 on the common organisation of the markets in
the sugar sector (1),

Having regard to Commission Regulation (EC) No 1423/95 of
23 June 1995 laying down detailed implementing rules for the
import of products in the sugar sector other than molasses (2),
and in particular the second sentence of the second subpara-
graph of Article 1(2), and Article 3(1) thereof,

Whereas:

(1) The representative prices and additional duties applicable
to imports of white sugar, raw sugar and certain syrups
for the 2004/2005 marketing year are fixed by

Commission Regulation (EC) No 1210/2004 (3). These
prices and duties have last been amended by Commission
Regulation (EC) No 250/2005 (4).

(2) The data currently available to the Commission indicate
that the said amounts should be changed in accordance
with the rules and procedures laid down in Regulation
(EC) No 1423/95,

HAS ADOPTED THIS REGULATION:

Article 1

The representative prices and additional duties on imports of
the products referred to in Article 1 of Regulation (EC) No
1423/95, as fixed by Regulation (EC) No 1210/2004 for the
2004/2005 marketing year are hereby amended as set out in
the Annex to this Regulation.

Article 2

This Regulation shall enter into force on 22 February 2005.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 21 February 2005.

For the Commission
J. M. SILVA RODRÍGUEZ

Director-General for Agriculture and
Rural Development
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ANNEX

Amended representative prices and additional duties applicable to imports of white sugar, raw sugar and
products covered by CN code 1702 90 99 applicable from 22 February 2005

(EUR)

CN code Representative price per 100 kg of the
product concerned

Additional duty per 100 kg of the product
concerned

1701 11 10 (1) 20,00 6,30

1701 11 90 (1) 20,00 11,95

1701 12 10 (1) 20,00 6,11

1701 12 90 (1) 20,00 11,43

1701 91 00 (2) 19,95 16,44

1701 99 10 (2) 19,95 10,99

1701 99 90 (2) 19,95 10,99

1702 90 99 (3) 0,20 0,44

(1) Fixed for the standard quality defined in Annex I.II to Council Regulation (EC) No 1260/2001 (OJ L 178, 30.6.2001, p. 1).
(2) Fixed for the standard quality defined in Annex I.I to Regulation (EC) No 1260/2001.
(3) Fixed per 1% sucrose content.
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II

(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION

of 16 December 2003

on the State aid granted by France to EDF and the electricity and gas industries

(notified under document number C(2003) 4637)

(Only the French text is authentic)

(Text with EEA relevance)

(2005/145/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community, and in particular the first subparagraph of Article
88(2) thereof,

Having regard to the Agreement on the European Economic
Area, and in particular Article 62(1)(a) thereof,

Having called on interested parties to submit their comments
pursuant to the provisions cited above (1) and having regard to
their comments,

Whereas:

I. PROCEDURE

(1) By letter dated 10 July 2001, the Commission invited the
French authorities to provide information on certain
measures in favour of Electricité de France (EDF) which
possibly involved State aid.

(2) Between July 2001 and June 2002, many letters
were exchanged between the Commission and the
French authorities (2). A technical meeting was held
on 3 September 2002.

(3) By letter dated 16 October 2002, the Commission
informed the French authorities that it had taken three
related decisions concerning EDF (3). First, it proposed to
the French authorities, as an appropriate measure
pursuant to Article 88(1) of the Treaty, that they
should withdraw the unlimited State guarantee enjoyed
by EDF on all its commitments by virtue of its public
enterprise status, which precluded application of the
legislation on the administration and compulsory liqui-
dation of firms in difficulty. Second, the Commission
initiated a formal investigation under Article 88(2) of
the Treaty into the advantage resulting from the non-
payment by EDF of the corporation tax due, when it
restructured its balance sheet in 1997, on some of the
accounting provisions created free of tax for the renewal
of the high-voltage transmission network (RAG). Third, it
issued an injunction requiring the French authorities to
supply information it needed in order to examine that
tax concession in the context of the formal investigation
procedure.

(4) In the comments they submitted to the Commission by
letter dated 11 December 2002, the French authorities
maintained that no State aid was involved in the public
enterprise status and refused to implement the proposed
appropriate measure. They also denied that EDF had
received a tax concession in 1997. A technical meeting
was held on 12 February 2003 between the Commission
and the French authorities to discuss the issue of the tax
concession.
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(5) On 2 April 2003, following the French authorities'
refusal to implement the proposed appropriate measure
and pursuant to Article 19(2) of Council Regulation (EC)
No 659/1999 of 22 March 1999 laying down detailed
rules for the application of Article 93 of the EC Treaty (4),
the Commission decided to initiate the formal investi-
gation procedure provided for by Article 88(2) of the
Treaty in respect of the unlimited State guarantee
which EDF enjoyed on account of the fact that it could
not be declared bankrupt (5). By letter dated 12 June
2003, the French authorities sent the Commission their
comments in the context of the formal investigation
procedure.

(6) By letter dated 11 November 2003, supplemented by
letters dated 21 November and 11 December 2003,
the French authorities notified the Commission of a
reform of the pension scheme for the electricity and
gas industries and transmitted the text of a legislative
provision converting EDF into a commercial enterprise
governed by ordinary law. They stated that both reforms
would be included in the same bill. By letter dated 16
December 2003, the French Government confirmed that
it was to lay before Parliament the legislation converting
EDF, currently a public enterprise, into an entity
governed by ordinary law so that the change of legal
status could enter into force by 1 January 2005.

(7) On 17 November 2003, a further technical meeting was
held between the Commission, the French authorities and
representatives of EDF to discuss the issue of the tax
concession received by EDF. The French authorities also
provided additional information on this question by
letter dated 20 November 2003.

II. DESCRIPTION OF THE MEASURES AT ISSUE

(A) Unlimited State guarantee

(8) EDF produces, transmits and distributes electricity
throughout France. It is one of the largest groups on
the European energy market and related markets. The
group is also present in China, Egypt, Argentina, Brazil,
Mexico and the United States.

(9) In 2002, EDF generated turnover of EUR 48,4 billion;
the group currently has 32,5 million customer premises

in France and 8,9 million in the rest of Europe. Its largest
European subsidiaries in the energy sector are EDF
Energy (United Kingdom) and EnBW (Germany), but
EDF also has stakes in many other European companies.

(10) EDF was set up by Act No 46-628 of 8 April 1946 in
the form of a public enterprise. In France, legal persons
governed by public law — the category into which
public enterprises fall — are not subject to the
ordinary law on the administration and compulsory liqui-
dation of firms in difficulty.

(11) The inapplicability of insolvency and bankruptcy
proceedings to legal persons governed by public law
derives from the general principle of the unseizability
of the assets of public entities, which has been recognised
by French case-law since the end of the 19th Century (6).

(B) Reform of the pension scheme for the electricity
and gas industries

(12) The French authorities notified the Commission of a
reform of the pension scheme for the electricity and
gas industries.

(13) The existing pension scheme for the electricity and gas
industries is a special arrangement that is separate from
the general social security scheme. It is a pay-as-you-go
system funded by employees' contributions and a
balancing contribution paid by enterprises in the sector,
calculated in proportion to their wage bill and intended
to balance each year the scheme's pension liabilities.
Although the scheme covers the entire sector, it is admi-
nistered by a joint department attached to EDF and Gaz
de France (GDF).

(14) The reform notified by the French authorities involves
the creation of a nationwide joint social security body,
the National Fund for the Electricity and Gas Industries
(CNIEG), which will be independent of EDF and GDF,
will have legal personality as a body governed by
private law and will be covered by the Social Security
Code. All employees and employers in the electricity and
gas industries will be required to join the Fund.
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(4) OJ L 83, 27.3.1999, p. 1. Regulation as amended by the 2003 Act
of Accession.

(5) OJ C 164, 15.7.2003, p. 7.

(6) Tribunal des conflits, Association syndicale du canal de Gignac,
9 décembre 1899, Rec. p. 731; Cour de cassation, Civ 1ère,
Bureau de recherches géologiques et minières ‘BRGM Société Lloyd
Continental’, 21 décembre 1987, Bull. civ. I, no 348; Cour d'appel de
Paris, Sté PDG et B., 15 février 1991, no 9021744, DA 1991,
no 184.



(15) From an economic standpoint, the reform distinguishes
between two types of entitlement:

— ‘basic’ rights, corresponding to pension benefits that
would be paid by the ordinary pension schemes
(general social security scheme and compulsory
supplementary schemes) in return for an ordinary
contribution paid in discharge of obligations,

— specific rights under the scheme for the electricity
and gas industries over and above the benefits
normally paid by the general scheme and compulsory
supplementary schemes. These specific rights
therefore correspond to the difference between the
benefits paid by the special scheme for the electricity
and gas industries and the basic rights.

(a) Basic rights

(16) As far as basic rights (7) are concerned, the reform
involves affiliation of the special scheme for the elec-
tricity and gas industries to the general scheme (the
National Pension Fund for Employees — CNAV) and
the compulsory supplementary schemes (General Asso-
ciation of Pension Institutions for Managerial Staff —

AGIRC and Association of Supplementary Pension
Schemes — ARRCO). These schemes will pay workers
in the sector pension benefits corresponding to the basic
rights in return for payment by the enterprises in the
sector of an ordinary contribution in discharge of their
obligations.

(17) The social security bodies are to determine the technical
arrangements for such affiliation with a view to ensuring
financial neutrality for the transferee schemes (8). The

affiliation may be effected among other things using the
dependency indicators method or the dependency ratios
method, both of which have already been used by the
French social security bodies during previous
affiliations (9).

(18) In their letter dated 11 December 2003, the French
authorities stated:

‘The French authorities undertake to ensure that the
agreements concluded between the electricity and gas
industries and the general schemes (transferee schemes)
and any other measure taken in this context are finan-
cially neutral for all parties and for the State.’

(b) Specific rights

(19) As far as specific rights (10) are concerned, the reform
treats past and future specific rights differently.

(20) Future specific rights, acquired by employees in the sector
after the reform, will remain entirely the responsibility of
the enterprises under the same conditions as before,
however much they increase in line with the evolution
of the wage bill.
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(7) The basic rights to be financed in the electricity and gas industries
currently amount to a total of […] (Business secret). The total
pension liabilities to be financed correspond to the sum, discounted
at the real rate of 3%, of the rights acquired at the date of the
reform. The amounts indicated correspond to the situation at
1 January 2003 and will therefore be adjusted in line with rights
acquired and benefits paid up to the date when the reform is imple-
mented.

(8) On 1 April 2003 the National Accountancy Council adopted
Recommendation No 2003-R.01 on the rules for posting and eva-
luating liabilities in respect of pension and comparable benefits,
which spells out the evaluation methods to be used in that area.
The discount rate to be applied must be determined by reference to
a market rate at the closure date based on investment-grade
corporate bonds with long maturities matching the duration of
the liabilities or, failing that, by reference to long-term government
bond rates. The use in the case in point of a real discount rate of 3 %
is thus in the lower range of possible values.

(9) The methodology currently used by the CNAV scheme involves
comparing, at the evaluation date, the ratio between the likely
present value of the rights already acquired and the contributive
capacity over a year, modulated by the average age of the contri-
butors, for the transferor scheme and the transferee scheme. If the
dependency ratio in the electricity and gas industries is higher than
that of the basic scheme, an entry fee is calculated which is equal to
the amount that, when deducted from the present value of the
liabilities of the scheme for the electricity and gas industries,
enables the dependency indicator for the CNAV scheme before
the operation to be equalised with the dependency indicator for
the combination of the CNAV scheme and the scheme for the
electricity and gas industries after the operation.
The methodology currently used by the AGIRC and ARRCO
schemes involves comparing the benefits/contributions dependency
ratios projected over a 25-year period for the supplementary
schemes with those for the electricity and gas industries. Rights
may be taken over on a minimum or a maximum basis. Where
rights are taken over on a minimum basis, if the dependency ratio
of the transferor scheme is more unfavourable than that of the
transferee scheme, a deduction is made from the benefits attached
to the past basic rights transferred. Such a deduction automatically
increases the past rights that are kept by the enterprise. The enter-
prises will therefore remain responsible for financing the share of
benefits attached to past basic rights that are not transferred to the
general schemes. Where rights are taken over on a maximum basis,
even if the dependency ratio of the transferor scheme is more
unfavourable than that of the transferee scheme, all the basic
rights are taken over but the transferor scheme must then make
a balancing cash payment in order to ensure that the affiliation is
financially neutral.
In the case in point, if rights are taken over on a maximum basis,
the amount of the balancing cash payment to be made to the
general schemes is estimated at […].

(10) The specific rights to be financed in the electricity and gas
industries currently amount to a total of […].



(21) Past specific rights already acquired at the date of the
reform by employees assigned to electricity and gas
transport and distribution activities will no longer be
financed by the enterprises in the sector but by a tariff-
based contribution. The contribution will be based, for
each final consumer, on the component of the standing
charge for use of the electricity or gas networks which
can be directly imputed to him and which is independent
of the energy actually consumed. It will be collected by
the entity invoicing the electricity or gas distribution
service to the final consumer and will be directly and
fully allocated to the new pension fund for the electricity
and gas industries.

(22) Past specific rights already acquired at the date of the
reform by employees assigned to activities other than
electricity and gas transport and distribution will
continue to be financed by the enterprises in the
sector. At the date of the reform, the financing of
these specific pension rights will be definitively appor-
tioned among all the enterprises in the sector on the
basis of two criteria: the wage bill of the enterprises
concerned and the length of service with them of the
employees covered by the arrangements for the electricity
and gas industries.

(23) As part of the notified reform, the State is also to
guarantee the payment of pension benefits corresponding
to all past specific rights. This guarantee of last resort will
be granted to the National Fund for the Electricity and
Gas Industries, not to the enterprises themselves. It could
be called upon only after failure of an enterprise had
been duly established and prior activation of an inter-
company solidarity mechanism up to a given ceiling.

(C) Advantage resulting from the non-payment by
EDF in 1997 of corporation tax on some of the
accounting provisions created free of tax for the
renewal of the high-voltage transmission network

(24) In 1987, on the ground that the high-voltage trans-
mission network (RAG) had been entrusted to it in
1956 by a concession contract, EDF changed its
accounting practice and classified the assets allocated to
the RAG under the balance sheet item ‘Assets under
concession’. EDF therefore applied to those assets the
special accounting rules established in France for assets
under concession that have to be returned to the State at
the end of the concession period, and created tax-free
provisions for the renewal of the RAG.

(25) Act No 97-1026 of 10 November 1997 nevertheless
established that EDF was deemed to have owned the
RAG since 1956. The accounting provisions created
between 1987 and 1996 under the arrangements for
assets under concession therefore became superfluous.

(26) In 1997, EDF had in its accounts two types of provisions
created free of tax for the renewal of the RAG: provisions
not yet used, amounting to FRF 38,5 billion, and grantor
rights, corresponding to renewal operations already
carried out, amounting to FRF 18,345 billion.

(27) Since these provisions had become superfluous, the
French authorities reorganised EDF's balance sheet by
means of an act and a ministerial decision.

(28) First, Act No 97-1026 of 10 November 1997 provided
that ‘as at 1 January 1997, the value of the assets in kind
allocated under concession to the RAG appearing as
liabilities on EDF's balance sheet shall be entered, net
of the corresponding revaluation differences, under the
item “Capital injections”’. The share of the provisions
corresponding to grantor rights was therefore to be
reclassified as capital injections without being subject to
corporation tax.

(29) Second, Annex 1 to a letter addressed to EDF on 22
December 1997 by the Minister for Economic Affairs,
Finance and Industry, the Secretary of State for the
Budget and the Secretary of State for Industry (hereinafter
the letter from the Minister for Economic Affairs)
explained the restructuring of the upper part of EDF's
balance sheet pursuant to Article 4 of Act No 97-1026
of 10 November 1997:

‘— Reclassification of “Grantor rights” (FRF
18 345 563 605):

— Consolidation as capital injections of the value of
assets in kind allocated under concession to the
RAG, amounting to FRF 14 119 065 335.

— Amalgamation of the revaluation differences for
the RAG in 1959 (FRF 2 425 million) and 1976
(non-depreciable fixed assets: FRF 97 million)
with the item “Revaluation differences RAG”,
which is thus increased from FRF 1 720 million
to FRF 4 145 million.

— Amalgamation of the statutory provisions for the
revaluation of depreciable fixed assets in 1976
(FRF 1 704 million), the item thus increasing
from FRF 877 million to FRF 2 581 million.

— Reclassification of the replacement provisions which
have become unwarranted (FRF 38 520 943 408) as
surplus carried forward, in accordance with National
Accountancy Council Opinion No 97-06 of 18 June
1997 on accountancy changes.’
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(30) Annex 3 to the letter from the Minister for Economic
Affairs also sets out the tax implications of the reorga-
nisation of EDF's balance sheet. A net asset variation is
observed as a result of the reclassification of the unused
replacement provisions amounting to FRF 38,5 billion as
surplus carried forward and subjected to corporation tax
at the rate of 41,66 % applicable in 1997.

(31) The unused provisions amounting to FRF 38,5 billion
were thus correctly taxed by the French authorities,
while the share of the provisions corresponding to
grantor rights were not taxed.

(32) In accordance with Act No 97-1026 of 10 November
1997 and the letter from the Minister for Economic
Affairs, the revaluation differences were transferred to
the item ‘Own assets’ without incurring any tax since
they corresponded to revaluation surpluses realised free
of tax or under a tax neutrality arrangement pursuant to
the 1959 and 1976 revaluation acts.

(33) In reorganising EDF's balance sheet, the French autho-
rities followed National Accountancy Council Opinion
No 97-06 of 18 June 1997 on changes to accounting
methods, changes to estimates, changes to tax options
and corrections to errors (hereinafter the National
Accountancy Council Opinion), which States that
corrections to accounting errors, which by their very
nature relate to the posting of past transactions, ‘should
be posted in the accounts for the financial year in which
they are discovered’.

(34) In its injunction of 15 October 2002, the Commission
requested the French authorities to let it have all the
necessary documents, information and data for
assessing the compatibility of that aid measure, and in
particular full copies of the confidential reports issued by
the French Court of Auditors on EDF. The French autho-
rities confined themselves to communicating extracts
from those reports on the ground that only those
extracts had to do with the Commission's investigation
and that ‘the Court of Auditors’ special reports on EDF
contain names of individuals and/or business secrets'.

(35) The Commission notes that the documents forwarded
were heavily censored. It would stress that it is not for
the Member State but for the Commission to assess the
relevance of such documents in the context of its inves-
tigation. Neither does the existence of business secrets
constitute a valid ground for refusing to transmit a
document to the Commission, since the Commission is
required to treat in confidence any information classed as
a business secret. In accordance with Article 13(1) of
Regulation (EC) No 659/1999, the refusal by a Member
State to provide a document requested by the

Commission entitles the latter to take a decision exclu-
sively on the basis of the information available to it.

III. COMMENTS FROM AN INTERESTED PARTY

(36) By letter dated 6 January 2003, the National Association
of Independent Thermal Electricity Producers (SNPIET)
submitted comments to the Commission in the context
of the formal investigation procedure initiated in respect
of the non-payment by EDF, in 1997, of corporation tax
on some of the accounting provisions created free of tax
for the renewal of the RAG. The SNPIET alleged that EDF
had not complied in its operations with normal practice
in industrial and commercial enterprises, contrary to the
provisions of Act No 46-628 of 8 April 1946.

IV. COMMENTS FROM THE FRENCH AUTHORITIES IN
THE CONTEXT OF THE FORMAL INVESTIGATION

PROCEDURES

(37) The French authorities submitted comments to the
Commission in the context of the two formal investi-
gation procedures.

(A) Unlimited State guarantee

(38) The French authorities submitted their comments to the
Commission by letter dated 12 June 2003, in which they
reiterated and supplemented the arguments set out in
their letter of 11 December 2002.

(39) In their letter of 11 December 2002, the French autho-
rities disputed the classification of the State guarantee as
aid, developing their case at length on the basis of the
following arguments:

(a) Under Act No 80-539 of 16 July 1980 on periodic
penalty payments imposed in administrative
proceedings and compliance with judgments by
legal persons governed by public law, a public
enterprise was responsible for settling its debts out
of its own assets. If it had insufficient funds, it had to
create the necessary resources either by reducing the
funds allocated to other expenditures or by increasing
its revenues. Where the public enterprise failed to act,
the supervisory authority served formal notice for it
to do so. If the public enterprise did not comply, the
supervisory authority itself issued a mandatory
payment order for the expenditure in question,
where necessary having first released the necessary
resources. According to the French authorities, the
State did not therefore take the place of the public
enterprise in order to pay its debts; it merely ordered
the expenditure should the public enterprise fail to
act.
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(b) According to the Commission, it was not the public
enterprise status that constituted aid, but the more
favourable credit terms it enabled such enterprises to
obtain. However, the Commission had not demon-
strated in what way the special status enjoyed by
public enterprises had actually enabled EDF to
obtain real advantages linked to a particular loan or
another financial obligation it had entered into.

(c) The Commission should have carried out an overall
assessment of the prerogatives and constraints of
public enterprises rather than confining itself to high-
lighting certain privileges. Public enterprises were
subject to certain statutory constraints, such as the
principle of specialisation and the ban on arbitration
clauses, which disadvantaged them in relation to
commercial enterprises. Neither did the Commission
take account of the public service obligations
incumbent on EDF.

(d) If it were found that there was an implicit State
guarantee, it would in any event be necessary in
order to ensure continuity of the public service.

(e) The Commission decision deprived Article 295 of the
Treaty of its effectiveness and ran counter to the
principle of equal treatment in that it treated public
enterprises and commercial enterprises in the same
way although they did not operate in comparable
conditions.

(40) In their letter dated 12 June 2003, the French authorities
added further points as set out below.

(41) As regards the use of State resources, they considered
that the Commission's interpretation of Act No 80-539
of 16 July 1980 was incorrect. They stressed that no
legal instrument or court decision provided for or sanc-
tioned the existence of an automatic guarantee for the
benefit either of EDF or of public enterprises in general.
They reiterated that Act No 80-539 of 16 July 1980 had
neither the object nor the effect of transferring the
burden of a debt to the State and emphasised that,
even when public entities in France had faced
extremely serious financial difficulties, financial
solutions had been found without State intervention.
They furthermore took the view that the fact that a
public supervisory authority was empowered to increase
the resources of a public entity in financial difficulty did
not suffice to demonstrate either the existence of a State
guarantee of last resort or the use of State resources
within the meaning of Article 87(1) of the Treaty.

(42) With regard to the grant of a selective advantage, the
French authorities claimed that the selective nature of
the aid measure under examination had not been
proven. They argued that the arrangements established
by Act No 80-539 of 16 July 1980 formed part of the
general scheme of the system that derived from the
general principle of the unseizability of the assets of
public entities under French law. They also took the
view that the Commission had not demonstrated that
they enjoyed any discretionary power to assess the
appropriateness of issuing a mandatory payment order,
for a sum of money that had become due for payment
following a court decision, on behalf of a public entity.

(43) The French authorities thus again disputed the Commis-
sion's claim that, by virtue of its status as a public
enterprise, EDF enjoyed an unlimited State guarantee
constituting aid within the meaning of Article 87(1) of
the Treaty.

(B) Non-payment by EDF of corporation tax on
some of the accounting provisions created free of
tax for the renewal of the high-voltage transmission

network

(44) The French authorities submitted their comments to the
Commission by letter dated 11 December 2002. They
disputed the classification as State aid of the non-
payment in 1987 of corporation tax on some of the
accounting provisions created free of tax for the
renewal of the high-voltage transmission network (RAG).

(45) The French authorities first disputed the amount of the
provisions for renewal of the RAG advanced by the
Commission. They then argued that, even if EDF had
not set aside provisions for the renewal of the RAG, it
would still not have been liable for payment of
corporation tax between 1987 and 1996 because of
the carryover of large tax losses. Furthermore, since the
State was both the owner of EDF and the grantor of the
concession on the RAG, they considered that the grantor
rights did not provide it with a genuinely enforceable
claim. Consequently, when the balance sheet was
restructured in 1997, they assigned those rights to
EDF's capital and reserves in order to correct its under-
capitalisation, but without subjecting them to
corporation tax. The French authorities took the view
that the restructuring of EDF's accounts in 1997 could
be interpreted as a capital injection of an amount
equivalent to the partial tax exemption.
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(46) They also denied that the remuneration of the State was
unduly reduced between 1987 and 1996 as a result of
the creation of the provisions in question. They argued
that, even if the net result had been higher, the remu-
neration of the State would not have been increased
since, during that period, the level of that remuneration
did not correspond to a predetermined percentage of
EDF's net result: it was determined freely by the State
in absolute terms and did not necessarily depend on
EDF's financial situation; neither did the remuneration
have to be deducted from the net profits for each year.
In view of the foregoing and given the losses carried over
by EDF, the French authorities stressed that between
1987 and 1996 the State in fact took a dividend consi-
derably in excess of the levels allowed by the ordinary
law on commercial enterprises.

(47) The French authorities also considered that even if the
creation of provisions for the renewal of the RAG had
resulted in an advantage, such an advantage had to be
regarded as cancelled out by the increase in corporation
tax paid in 1997. They claimed that, over the period
1987 to 1996, EDF paid more to the State overall
than the corporation tax that would have been paid by
a commercial enterprise which did not create provisions
for the renewal of the RAG and which paid its share-
holder a dividend equal to 37,5 % of its net result after
tax.

(48) The French authorities also argued that if EDF were
found to have benefited from an undue advantage, it
would constitute existing aid and not new aid on
account of the expiry of the ten-year limitation period
laid down in Article 15 of Regulation (EC) No 659/1999,
which began to run from the date the initial aid was
granted. Since the Commission's first request for infor-
mation was made on 10 July 2001, any aid granted
before 1991 would be time-barred. The legislative
measures adopted in 1997 did not suspend the limitation
period since only action by the Commission could have
that effect. The French authorities argued finally that the
measure would constitute existing aid in any event since
it was granted prior to the liberalisation of the electricity
market.

(49) In their letter dated 20 November 2003, the French
authorities reiterated their arguments concerning the
revaluation differences included in the amount of the
grantor rights appearing in the accounts and concerning
application of the limitation rule. They also claimed that
the rate of corporation tax that should have been applied
when EDF's balance sheet was restructured was the 1996
rate (36,67%) not the 1997 rate (41,66%), since the
restructuring was carried out on the basis of a tax
return lodged on 23 December 1997, after closure of
the accounts for 1996 but before the 1997 accounts
were finalised.

(50) The French authorities thus disputed the Commission's
claim that EDF benefited from an advantage in 1997 on

account of the non-payment of corporation tax on some
of the provisions created free of tax for the renewal of
the high-voltage transmission network.

(C) Observations by the French authorities on the
comments from an interested party

(51) The SNPIET's comments were forwarded to the French
authorities by letter dated 21 January 2003. By letter
dated 21 February 2003, the French authorities reacted
to those comments by stating, first, that most of the
points made by the SNPIET should be declared inad-
missible because they did not concern the formal inves-
tigation procedure that had been initiated and, second,
that the SNPIET had not brought any new fact
concerning the procedure to the Commission's
attention: they consequently did not have any obser-
vations to make in response to the SNPIET's comments.

V. ASSESSMENT OF THE EXISTENCE OF STATE AID

(52) Article 87(1) of the Treaty (11) provides that ‘any aid
granted by a Member State or through State resources
in any form whatsoever which distorts or threatens to
distort competition by favouring certain undertakings or
the production of certain goods shall, insofar as it affects
trade between Member States, be incompatible with the
common market’. In determining whether a measure
constitutes State aid within the meaning of Article
87(1) of the Treaty, the Commission has to apply the
following criteria: the measure must be imputed to the
State and use State resources, it must confer an
advantage on certain undertakings or certain sectors
which distorts competition and it must affect trade
between Member States.

(53) The Commission reiterates here the points already made
in the decisions to propose appropriate measures and
open formal investigations (12).

(54) This Decision is without prejudice to the application of
and compliance with the rules of the Treaty establishing
the European Atomic Energy Community.

1. Unlimited State guarantee

(a) State resources

(55) EDF has had public enterprise status since it was set up
by Act No 46-628 of 8 April 1946 on the nationali-
sation of electricity and gas. Like all public entities, EDF
is not subject to the ordinary law on collective
proceedings.
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(56) Point 2.1.3 of the Commission notice on the application
of Articles 87 and 88 of the EC Treaty to State aid in the
form of guarantees (13) (hereinafter the notice on State aid
in the form of guarantees) States that ‘the Commission
(…) regards as aid in the form of a guarantee, the more
favourable funding terms obtained by enterprises whose
legal form rules out bankruptcy or other insolvency
proceedings or provides an explicit State guarantee or
coverage of losses by the State’. The existence of State
aid is therefore established in either of the above
instances.

(57) The Commission takes the view that the fact that EDF
cannot be subject to administration or compulsory liqui-
dation proceedings, and therefore cannot be declared
bankrupt, is equivalent to a general guarantee covering
all its liabilities. Such a guarantee cannot be the subject
of any remuneration according to the rules of the
market. Such a guarantee, which is unlimited in scope,
time and amount, constitutes State aid.

(58) In accordance with the notice on State aid in the form of
guarantees, State aid exists within the meaning of Article
87(1) of the Treaty even if no payments are made by the
State under the guarantee. The aid is granted at the
moment when the guarantee is given, and this took
place in the case in point when EDF was set up as a
public enterprise, thereby rendering it exempt from
insolvency and bankruptcy proceedings. The unlimited
State guarantee granted to EDF was thus conferred by
an act.

(59) In its decision to propose appropriate measures and its
decision to open a formal investigation, the Commission
already classed the unlimited guarantee enjoyed by EDF
as existing aid. Under Article 1 of Regulation (EC) No
659/1999, all aid which existed prior to the entry into
force of the Treaty in the respective Member State
constitutes existing aid. The general principle of the
unseizability of the assets of public entities was estab-
lished by French case-law in the late 19th Century, and
EDF's status dates back to 1946.

(60) Contrary to what the French authorities have claimed, the
special procedure for the recovery of claims established
by Act No 80-539 of 16 July 1980 (14) is not

comparable to Act No 85-98 of 25 January 1985 on the
administration and compulsory liquidation of enterprises.
Under Act No 85-98, where a commercial enterprise is
no longer able to honour its debts and cannot be the
subject of an administration measure, it must be put into
compulsory liquidation. Its assets are then seized and
sold and the proceeds of their sale normally serve to
pay off all the creditors. However, since in practice the
assets are often worth much less than the liabilities, the
proceeds of the sale are seldom sufficient to repay all the
claims. The creditors of a commercial enterprise under
the ordinary rules are therefore exposed to two risks: not
only can the enterprise be put into compulsory liqui-
dation should it suspend payments, but also the
procedure does not guarantee that the creditors will
recover their claims.

(61) Public enterprises, on the other hand, cannot be put into
compulsory liquidation and their assets are unseizable:
they cannot therefore be sold in order to repay
creditors. The debts of public entities are paid in
accordance with a special procedure established by Act
No 80-539 of 16 July 1980, whereby they must, if they
have insufficient funds, create the necessary resources.
Should the public enterprise fail to act, the supervisory
authority serves formal notice for it to do so. If the
public enterprise does not comply, the supervisory
authority itself issues a mandatory payment order for
the expenditure in question. Act No 80-539 and its
Implementing Decree do not rule out a State guarantee
of last resort, since the latter provides that the super-
visory authority ‘shall, where appropriate, release the
necessary resources either by reducing the funds
allocated to other expenditures and so far unused or
by increasing resources’ (15). This instrument does not
rule out the possibility of such an increase in
resources, following the State intervention, coming
from outside the enterprise, at least if there is no other
possible solution involving the enterprise's own
resources.

(62) The creditors of a public enterprise are therefore not
exposed to any risk of their claims failing to be paid:
not only can the enterprise not be declared bankrupt, but
also the law guarantees the payment of their claims
through special administrative procedures. The special
procedure applicable to public enterprises cannot
therefore be compared with the compulsory liquidation
procedure applicable to commercial enterprises under the
ordinary rules. On the contrary, Act No 80-539 of 16
July 1980 strengthens the effect of the unlimited State
guarantee enjoyed by EDF on account of the fact that it
cannot be declared bankrupt.
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(63) French legal theorists consider that public entities under
French law do enjoy a State guarantee of last resort.
Where such public entities carry on a strategic activity
that is essential to the national economy or national
solidarity, the State could not disregard their fate if
they were faced with a difficult financial situation. The
involvement of the State would be all the more certain
where it had exercised decisive control over the activity
of the enterprise, for example by setting the prices for its
products (16).

(64) Likewise, in an unpublished opinion, the French Council
of State held ‘that the State guarantee [enjoyed by a
public enterprise] will derive, in the absence of an
explicit legislative provision, from its very nature as a
public enterprise’ (17).

(65) In other words, if the inapplicability of bankruptcy or
insolvency proceedings to public entities is a corollary
of the principle of the unseizability of their assets, then
the obligation on the State to answer for their debts in
the event of default derives from the same principle.

(66) Contrary to what the French authorities have claimed,
Act No 80-539 of 16 July 1980 is selective in that it
applies only to commercial enterprises with the status of
a public entity. It does not therefore constitute a general
measure.

(b) Selective advantage and distortion of competition

(67) A measure constitutes State aid if it confers an advantage
on certain specific beneficiaries. All measures that are
liable directly or indirectly to favour certain sectors,
enterprises or products fall within the concept of
economic advantage. State interventions in favour of
public enterprises may also involve State aid where
they are carried out under abnormal circumstances and
confer an advantage on the enterprise in question.

(68) Since by virtue of its status EDF cannot be declared
bankrupt, its liabilities do not give rise to any risk of
insolvency. EDF can therefore borrow at lower rates
than those normally offered to commercial enterprises
that are governed by the ordinary rules and can be the
subject of administration and compulsory liquidation
proceedings. The credit terms obtained by an enterprise
vary according to its risk of insolvency: the higher that
risk, the more costly the credit terms it is offered. Enter-
prises which, like EDF, raise funds by issuing bonds
request independent rating agencies regularly to assess
their creditworthiness. The ratings assigned in this way
to an enterprise determine the amount of the remu-
neration required by an investor to subscribe to its
bond issues. Where an enterprise's rating falls as a
result of an increased risk of insolvency, investors will
demand greater remuneration and the bond issue will
cost it more. On the other hand, an enterprise that is
not subject to the ordinary law on bankruptcy and
therefore enjoys an unlimited State guarantee does not
present any risk of insolvency, which enables it to
borrow on more favourable terms.

(69) The main rating agencies all regard the unlimited State
guarantee as a decisive factor in assessing EDF's credit-
worthiness. Since June 2001, Fitch Ratings has thus
assigned EDF a long-term debt rating of AAA and a
short-term debt rating of F1+. In a press release, it
stressed that those ratings reflected the implicit State
guarantee covering EDF's debt and its current legal
status and added that, in the absence of such a
guarantee, EDF's long-term debt rating would be
AA+ (18). In May 2002, Fitch Ratings confirmed those
long-term and short-term debt ratings, but gave the
group an intrinsic creditworthiness rating of AA (19).
The unlimited State guarantee thus enables EDF to
obtain a better assessment of its risk of insolvency
than would result from a simple analysis of its intrinsic
creditworthiness. For its part, in January 2002 Moody's
downgraded the outlook for EDF's long-term debt rating
of Aaa from ‘stable’ to ‘negative’. In a press release, the
agency explained its revision of the rating by the
increasing likelihood of EDF's status and control
structure having to change in the medium term and
stated that if EDF were to lose its current status, which
exempted it from the ordinary law on bankruptcy, its
long-term debt rating could be lowered by one or two
notches (20). The unlimited State guarantee does therefore
enable EDF to obtain more favourable credit terms than
those available to a commercial enterprise without a
State guarantee.

(70) Insofar as EDF is the only enterprise active on the elec-
tricity market that enjoys an unlimited State guarantee by
virtue of its status, the advantage is selective.
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(71) EDF is in competition with other Community operators
in the markets for the production and distribution of
electricity and energy services and with other operators
active on energy markets that compete with electricity.
The Court of Justice of the European Communities has
consistently held (21) that any State aid which strengthens
the position of an enterprise in relation to other enter-
prises competing in intra-Community trade distorts
competition.

(72) The unlimited State guarantee thus confers on EDF an
advantage that necessarily strengthens its position in
relation to its competitors. It therefore distorts compe-
tition within the meaning of Article 87(1) of the Treaty.

2. Reform of the pension scheme for the electricity
and gas industries

(a) Selective advantage and distortion of competition

(73) The affiliation of the pension scheme for the electricity
and gas industries to the general schemes does not
constitute an advantage insofar as such affiliation is an
option open to any special pension scheme that wishes
to do so and the financial arrangements, valuation
methods and timetable for the affiliation are financially
neutral for the transferee schemes and the State.

(74) In the case in point, the technical arrangements for the
affiliation are still to be determined as part of ongoing
negotiations between the electricity and gas industries
and the transferee schemes. The French authorities have
nevertheless formally undertaken by letter dated 11
December 2003 ‘to ensure that the agreements
concluded between the electricity and gas industries
and the general schemes (transferee schemes) and any
other measure taken in this context are financially
neutral for all parties and for the State’.

(75) The Commission takes the view that, provided the above
undertaking is fulfilled in practice, the affiliation of the
pension scheme for the electricity and gas industries to
the general schemes will not constitute an advantage.
Otherwise, the operation would of course have to be
re-examined. The Commission stresses that the French
authorities would have to notify it formally of the
operation if the definitive arrangements for the affiliation
were not in line with the principle of financial neutrality.

(76) In the light of the undertaking given by the French
authorities, the Commission considers that the affiliation
of the pension scheme for the electricity and gas
industries to the general schemes will not involve any

State aid provided that such affiliation is financially
neutral for the enterprises, the transferee schemes and
the State.

(77) On the other hand, the notified reform relieves enter-
prises in the electricity and gas industries of the
payment of some of the pension liabilities corresponding
to rights already acquired at the date of the reform by
employees assigned to electricity and gas transport and
distribution. Those rights will be financed by the above-
mentioned tariff-based contribution. Enterprises in the
electricity and gas industries are thus relieved of the
payment of some of the pension benefits acquired in
the past, something which constitutes an advantage for
those industries.

(78) An advantage is thus conferred on the electricity and gas
industries which has not been granted to any other area
of the French economy, and in particular to the
industries in direct competition (such as the oil and
coal industries). It is consequently a selective sectoral
advantage.

(79) The French electricity and gas industries are in compe-
tition with the same industries in other Member States.
Any State aid that strengthens the position of one
industry in relation to other industries competing with
it in intra-Community trade distorts competition. The
non-payment by enterprises in the electricity and gas
industries of some of their past pension liabilities
constitutes an advantage for the French electricity and
gas industries that necessarily strengthens their position
in relation to enterprises in competing industries in the
other Member States. The advantage therefore distorts
competition within the meaning of Article 87(1) of the
Treaty.

(80) The State guarantee granted to the National Fund for the
Electricity and Gas Industries, covering the payment of
pensions corresponding to all specific rights acquired in
the past, constitutes a guarantee of last resort afforded to
the pension scheme for the electricity and gas industries,
not to the enterprises themselves. The State guarantee
consequently benefits a social security institution that
operates on a pay-as-you-go basis and is financed by
compulsory contributions. The Court of Justice has
consistently held (22) that institutions of that nature are
not engaged in an economic activity within the meaning
of the Treaty. Any guarantees granted to such institutions
do not therefore constitute an advantage caught by
Article 87(1) of the Treaty.

(b) State resources

(81) The reform of the pension scheme for the electricity and
gas industries notified by the French authorities involves
State resources.
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(82) The cost of the liabilities corresponding to the specific
pension rights already acquired at the date of the reform
by employees assigned to electricity or gas transport and
distribution will be transferred to the National Fund for
the Electricity and Gas Industries and will be financed by
the tariff-based contribution introduced by the French
authorities. The chargeable event for the contribution
will be the existence of a connection to an electricity
or gas transport or distribution network.

(83) Payment of the contribution will be compulsory. It will
be introduced by an act which will determine the
chargeable event, the arrangements for collection and
the allocation of the proceeds. The different rates of
the contribution will be set by joint order issued by
the ministers responsible for the budget and for energy,
after consulting the Energy Regulatory Board. In the case
in point, although the State is not directly involved in
managing the contribution, since it is collected by the
entities invoicing the electricity or gas distribution service
and paid direct to the new pension fund for the
industries, the State nevertheless determines the
conditions in which it is collected and the way in
which the proceeds are used. Accordingly, the resources
collected by way of the tariff-based contribution do
constitute State resources.

3. Non-payment by EDF in 1997 of corporation tax
on some of the accounting provisions created free of
tax for the renewal of the high-voltage transmission

network

(a) Selective advantage and distortion of competition

(84) Since Act No 97-1026 of 10 November 1997 estab-
lished that EDF was deemed to have been the owner of
the high-voltage transmission network (RAG) since 1956,
it has to be ascertained whether the Act did not involve a
transfer of ownership of the RAG.

(85) According to the information provided by the French
authorities, EDF can reasonably be regarded as the
owner of the RAG since the initial contractual conditions
dating from 1956. That conclusion is based on the
following evidence: the features of the different types of
concession contract under French law; the special
features of the original concession granted to EDF,
which did not include an explicit retrocession clause;
the procedure for the acquisition of the assets
concerned, for which EDF had to pay a fee similar to
compensation under a compulsory purchase procedure;
and the conditions for the financing, maintenance and
extension of the RAG at EDF's expense. The Commission
consequently takes the view that the ‘clarification’ of
ownership of the RAG brought about by Act No
97-1026 of 10 November 1997 does not in itself
involve any State aid.

(86) It now has to be examined whether Act No 97-1026
addressed all the tax implications of such ‘clarification’
and, if not, whether a tax concession was thus granted to
EDF.

(87) During the period between 1987 and 1996, EDF created
tax-free provisions for the renewal of the RAG. Following
the 1997 Act declaring that EDF was deemed to have
been the owner of the RAG since 1956, those provisions
became superfluous and therefore had to be reallocated
to other items in the balance sheet.

(88) The letter from the Minister for Economic Affairs setting
out the tax implications of the restructuring of EDF's
balance sheet shows that the unused provisions for
renewal of the RAG were subjected by the French autho-
rities to corporation tax at 41,66%, the rate applicable in
1997.

(89) On the other hand, pursuant to Article 4 of Act No
97-1026 of 10 November 1997, some of those
provisions, namely the grantor rights, corresponding to
renewal operations already carried out, were reclassified
as capital injections amounting to FRF 14.119 billion
without being subjected to corporation tax. The French
authorities themselves acknowledge that the transaction
was illegal. In a memorandum dated 9 April 2002
addressed by the Directorate-General for Taxation to
the Commission, the French authorities Stated that ‘the
grantor rights in respect of the RAG represent an
unowed debt which was unjustifiably exempted from
tax by being incorporated into the capital’ and that
‘before this reserve was incorporated into the capital, it
should have been transferred from the enterprise's
liabilities, where it was incorrectly posted, to a net
assets account, thereby resulting in a positive variation
in net worth that was taxable under Article 38(2)’ of the
General Tax Code. They noted that ‘the tax concession
thus obtained [by EDF in 1997] can be estimated at FRF
5,88 billion (14,119 × 41,66%)’, equivalent to EUR
888,89 million (23).

(90) The Commission points out, on the one hand, that, in
line with the National Accountancy Council Opinion,
corrections to accounting errors should be posted in
the accounts for the financial year in which they are
discovered. On the other hand, since the unused
provisions amounting to FRF 38,5 billion that had
been created free of tax were subjected to corporation
tax at the rate of 41,66 % in 1997, the Commission can
see no objective reason why the rest of the provisions
created free of tax should not have been taxed at the
same rate.
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(91) The Commission takes the view that the grantor rights
should have been taxed at the same time and the same
rate as the other accounting provisions created free of
tax. This means that the FRF 14,119 billion in grantor
rights should have been added to the FRF 38,5 billion in
unused provisions and taxed at the rate of 41,66%
applied by the French authorities to the restructuring of
EDF's balance sheet. By not paying all the corporation tax
due when it restructured its balance sheet, EDF saved
EUR 888,89 million.

(92) The Commission considers that the aid was indeed paid
in 1997, since the FRF 14,119 billion was at that time a
debt to the State, entered under the balance sheet item of
grantor rights, which the State waived by means of Act
No 97-1026 of 10 November 1997.

(93) The French authorities claim that, even if EDF had not set
aside provisions for the renewal of the RAG, it would
still not have been liable for payment of corporation tax
between 1987 and 1996 because of the carryover of
large tax losses. The Commission dismisses this
argument as irrelevant, since the tax concession dated
from 1997 and not previous years. It also notes that, if
the provisions had not been set aside, the tax losses
carried over would have been gradually absorbed
between 1987 and 1996 and the amount of tax
payable by EDF in 1997 would have been significantly
higher.

(94) The French authorities also take the view that, even if the
creation of provisions for the renewal of the RAG
resulted in an advantage, that advantage should be
regarded as cancelled out by the increase in corporation
tax paid in 1997. The Commission cannot but dismiss
this argument. As it has demonstrated above and as the
French authorities themselves acknowledge in their
memorandum dated 9 April 2002, although the
unused replacement provisions were correctly taxed, the
grantor rights were reclassified as capital injections
without being subjected to corporation tax. The tax
paid by EDF in 1997 is therefore lower than the tax
normally due.

(95) The French authorities claim, furthermore, that the
restructuring of EDF's accounts in 1997 can be
regarded as a capital injection of an amount equivalent
to the partial tax exemption: it was therefore an
investment by them and not an aid measure. They also
argue that, over the period from 1987 to 1996, EDF paid
more to the State overall than the corporation tax that
would have been paid by a commercial enterprise which
did not create provisions for the renewal of the RAG and
which paid its shareholder a dividend equal to 37,5 % of
its net result after tax.

(96) The Commission has to dismiss these arguments, since
the private investor principle can be applied only in the
context of the pursuit of an economic activity, not in the
context of the exercise of regulatory powers. A public
authority cannot use as an argument any economic
benefits it could derive as the owner of an enterprise
in order to justify aid granted in a discretionary
manner by virtue of the prerogatives it enjoys as the
tax authority in relation to the same enterprise.

(97) While a Member State may act as a shareholder in
addition to exercising its powers as a public authority,
it must not combine its role as a State wielding public
power with that of a shareholder. Allowing Member
States to use their prerogatives as public authorities for
the benefit of their investments in enterprises operating
in markets that are open to competition would render
the Community rules on State aid completely ineffective.
Furthermore, while in accordance with Article 295 the
Treaty is neutral as regards the system of capital
ownership, the fact remains that public enterprises
must be subject to the same rules as private enterprises.
Public and private enterprises would no longer be
granted equal treatment if the State were to use the
prerogatives of public power for the benefit of the enter-
prises in which it is a shareholder.

(98) The French authorities claim that the rate of corporation
tax that should have been applied when EDF's balance
sheet was restructured was the 1996 rate and not the
1997 rate. As Stated earlier, the Commission would first
point out that the National Accountancy Council
considers that corrections to accounting errors should
be posted in the accounts for the financial year in
which they are discovered. Since the provisions for
renewal of the RAG became superfluous following Act
No 97-1026 of 10 November 1997, they should have
been reclassified in the accounts for the 1997 financial
year and therefore taxed at the rate of corporation tax
applicable to that year. The Commission also notes that
the French authorities themselves applied the 1997 rate
of corporation tax to the share of the provisions that was
taxed.

(99) The non-payment by EDF, in 1997, of EUR 888,89
million in tax therefore constitutes an advantage for
the group. EDF was able to use the amount of the
unpaid tax to increase its capital and reserves without
having to raise outside finance. The advantage is neces-
sarily selective, since the non-payment of corporation tax
on some of the accounting provisions constitutes an
exception to the tax treatment normally applicable to
such a transaction. The fact that the advantage was
granted to EDF by a specific legislative instrument, Act
No 97-1026 of 10 November 1997, is proof that it is
unique and overrides the rules of ordinary law.
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(100) Like EDF's unlimited State guarantee, this advantage it
enjoys necessarily strengthens its position in relation to
its competitors. It therefore distorts competition within
the meaning of Article 87(1) of the Treaty.

(b) State resources

(101) The concept of aid embraces not only positive benefits,
such as subsidies, but also interventions by the public
authorities which mitigate the charges that are normally
included in the budget of an undertaking and which have
the same effect as subsidies (24). The Court has consis-
tently held (25) that the non-collection by the State of a
tax which should normally have been collected is
equivalent to the consumption of State resources.

(102) The non-collection of the full amount of corporation tax
due in respect of the 1997 financial year derived directly
from a measure adopted by the State, namely Act No
97-1026 of 10 November 1997.

(103) Consequently, in 1997 EDF received State aid amounting
to EUR 888,89 million in the form of a tax concession.

4. Effect on trade between Member States

(104) From its creation in 1946 until the entry into force of
Directive 96/92/EC of the European Parliament and of
the Council of 19 December 1996 concerning common
rules for the internal market in electricity (26), EDF
enjoyed a monopoly on the French market, with
exclusive rights in respect of the transport, distribution,
import and export of electricity. It was, however, already
in competition with electricity producers in other
Member States even before Directive 96/92/EC entered
into force, and free competition also existed on related
markets where EDF had already diversified its activities
beyond its exclusive rights (in both geographic and
sectoral terms). Effects on trade did therefore exist well
before the liberalisation provided for by Directive
96/92/EC.

(105) Electricity was the subject of significant, growing trade
between Member States in which EDF was actively
engaged. This trade, which was given a further boost
by the adoption of Council Directive 90/547/EEC of
29 October 1990 on the transit of electricity through

transmission grids (27), took place on the basis of
commercial agreements between the different operators
of the high-voltage transmission networks in the Member
States. In the European OECD member countries, elec-
tricity imports grew at an average annual rate of over 7%
between 1980 and 1990. Between 1981 and 1989, EDF
multiplied the surplus on its balance of trade in electricity
by nine, achieving net exports of 42 TWh, representing
10% of its total production. In 1985, EDF already
exported 19 TWh to other Member States.

(106) In its annual report for 1997, EDF stated that it ranked
‘among the world's leading operators in the electricity
industry, with, outside France, more than FRF 13
billion invested, a total installed production capacity
equal to nearly 11% of the figure for France and over
8 million customers’. The report also stressed that in
1997 EDF had ‘increased the number and size of its
investments in Europe by extending its presence to
Austria and Poland’ and had ‘exported over 70 TWh in
Europe’.

(107) The 1997-2000 management contract, signed on
8 April 1997 between the French State and EDF,
stipulates that EDF is to allocate some FRF 14 billion
to its international investments, assigning priority to
regions in Europe. Between 2000 and 2002, EDF
acquired one third of the capital of the German
company EnBW, increased the production and distri-
bution capacities of its United Kingdom subsidiary
London Electricity, took direct control of the Italian
enterprise Fenice and set up a partnership with Fiat for
the purchase of Montedison (now Edison). EDF thus
plays a major role in electricity trading between the
Member States. In 2001, EDF's electricity exports grew
to a record level of 83,9 TWh, contributing EUR 2 300
million to its annual turnover.

(108) The French electricity market is currently 34,5 % open,
with the threshold for eligible customers set at 7 GWh.
The market open to competition consists of some 3 100
premises representing demand of over 150 TWh.
According to the latest estimates, the market share of
EDF's competitors on that market is 18,5 %. 31
European suppliers are present on the French market,
and electricity imports into France totalled some 26
TWh in 2001. As regards electricity production in
France, EDF is furthermore now in competition with
Compagnie Nationale du Rhône, a subsidiary of Elec-
trabel, and Société Nationale d'Electricité et de
Thermique, some of whose capital is held by the
Spanish company Endesa. EDF is therefore now in
competition with other operators on the French market.
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(109) Even before Directive 96/92/EC entered into force in
February 1999, certain Member States acted unilaterally
to open up their electricity market. In particular, the
United Kingdom opened up its market completely for
large industrial customers in 1990. Sweden opened up
its market completely in 1996, Finland began the process
in 1995 and reached 100% market opening in 1997,
Germany completely opened up its market in 1998 and
the Netherlands opened up its market completely for
industrial customers in 1998. In those circumstances,
even before the deadline set by the Directive for
opening up the market to competition, State aid
granted to enterprises enjoying a monopoly in a
Member State that took an active part in intra-
Community trade, as in the case of EDF, distorted
competition on the electricity market within the
meaning of Article 87(1) of the Treaty.

(110) EDF competed and continues to compete both in France
and in other Member States in areas outside its core
business of electricity production and distribution, since
it has diversified its activities on the markets in services
related to energy, which have been entirely liberalised. In
1997, SDS, a wholly owned subsidiary of EDF, brought
together its activities associated with the provision of
services to individual customers, businesses and local
authorities. SDS was active in waste treatment, street
lighting and other energy-related services and generated
turnover equivalent of EUR 685 million in 1998 as
against EUR 650 million in 1997. In 2000, EDF estab-
lished a partnership with Veolia Environnement via the
company Dalkia, the European leader in energy services
to businesses and local authorities. It offers energy engi-
neering and maintenance services, manages heating
plants and technical services to do with the operation
of buildings and operates district heating networks,
combined heat and power schemes, and energy
production and industrial fluid systems.

(111) EDF has also developed its activities on the market in
renewable energy sources. In 1997, the holding company
Chart, a wholly owned EDF subsidiary, brought together
its activities in the renewables sector, e.g. geothermal
energy and wind power. Its contribution to consolidated
turnover that year was EUR 70 million.

(112) Lastly, as an electricity producer and distributor, EDF was
and still is in competition with suppliers of other
substitute energy sources such as coal, oil and gas,
both on its domestic market and on international
markets. In France, for example, EDF has launched a
successful campaign to promote the use of electricity
for heating. It has thus increased its market share in
comparison with its competitors who supply substitute
energy sources such as oil or gas. In the steel industry,
electric furnaces are in competition with gas and oil-fired
furnaces.

(113) As far as the effect on trade in gas between Member
States is concerned, it should be noted that as France
has only small gas reserves it has always imported
most of its supplies. The gas market has also been the
subject of a liberalisation directive: Directive 98/30/EC of
the European Parliament and of the Council of 22 June
1998 concerning common rules for the internal market
in natural gas, which was to be transposed by all the
Member States by August 2000. The Member States had
to specify the eligible customers who could choose their
supplier. The definition of eligible customers was to
result in an opening of the market equal to at least
20% of annual national gas consumption immediately
and then 28% in 2003.

(114) A French parliamentary report (28) found that, according
to government figures, the consumption of eligible
customers who had changed suppliers accounted in
early 2002 for around 25% of the total consumption
of eligible customers and 5% of the total market, and
that four new operators had entered the French market.

(115) It is therefore clear that, in 1997, EDF was already well
established on certain markets in other Member States
and that the aid resulting from the non-payment by EDF
of corporation tax on some of the accounting provisions
created free of tax for the renewal of the RAG inevitably
affected trade between Member States.

(116) The unlimited State guarantee has also conferred on EDF
an advantage which necessarily strengthens its position in
relation to its competitors. In the light of the foregoing
considerations, it necessarily affects trade between
Member States within the meaning of Article 87(1) of
the EC Treaty.

(117) The reform of the pension scheme for the electricity and
gas industries reduces the costs borne by enterprises in
those industries and therefore constitutes an advantage
for the sector. Since European markets in electricity and
gas exist, the grant of an advantage to enterprises in
those industries in France necessarily affects trade
between Member States.

(118) Consequently, since they fulfil the four criteria laid down
in Article 87(1) of the Treaty, the unlimited State
guarantee enjoyed by EDF, the non-payment by enter-
prises in the electricity and gas industries of some of
the pension benefits corresponding to rights acquired
in the past, and the non-payment by EDF of corporation
tax on some of the accounting provisions created free of
tax for the renewal of the RAG constitute State aid. The
compatibility of these measures in the light of the Treaty
rules now has to be assessed.
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5. Assessment of the compatibility of the State aid
at issue in the light of the Treaty

(a) Unlimited State guarantee

(119) The unlimited State guarantee enjoyed by EDF constitutes
State aid which enables the group to borrow on more
favourable terms on the international financial markets.

(120) Article 87(1) of the Treaty provides that aid fulfilling the
criteria laid down therein is in principle incompatible
with the common market. The exceptions to that rule,
laid down in Article 87(2), are not applicable in the case
in point because of the nature of the aid, which is not
intended to achieve any of the objectives listed in that
paragraph.

(121) Neither does the aid measure in question qualify for the
exceptions allowed by Article 87(3)(a) or (c), for aid to
promote the economic development of certain regions,
particularly since it corresponds to operating aid: it is not
conditional on investments or on job creation as required
by the guidelines on national regional aid (29).

(122) Article 87(3)(c) of the Treaty also allows an exception to
be made for aid to facilitate the development of certain
economic activities, where such aid does not adversely
affect trading conditions to an extent contrary to the
common interest. The aid measure under examination
does not qualify for this exception.

(123) As regards the exceptions allowed by Article 87(3)(b) and
(d) of the Treaty, the aid measure under examination is
not intended to promote the execution of a project of
common interest, remedy a serious disturbance in the
French economy or promote culture and heritage conser-
vation.

(124) The compatibility criteria set out in Article 87(2) and (3)
of the Treaty are therefore not met.

(125) The French authorities consider that, in its assessment,
the Commission has not taken account of EDF's status
and the constraints attached thereto, such as the principle
of specialisation and the ban on arbitration clauses. These
are provisions of French administrative law that have

nothing to do with the issue of State aid. It is the
French authorities that decided to confer such status on
EDF. The status derives from an act passed by the French
Parliament, which can therefore be amended at any time
by the same procedure. The Commission notes, however,
that the principle of specialisation has not prevented
some diversification of EDF's activities.

(126) Under Article 86(2) of the Treaty, undertakings entrusted
with the operation of services of general economic
interest are subject to the rules of the Treaty, and in
particular the rules on competition, insofar as the appli-
cation of such rules does not obstruct the performance,
in law or in fact, of the particular tasks assigned to them.

(127) The Commission does not dispute the fact that EDF has
to fulfil public service obligations. On that account and
pursuant to Article 86 of the Treaty, EDF could receive
financial compensation or enjoy certain prerogatives
derogating from the generally applicable rules of law.
However, such financial measures or prerogatives must
be proportionate to what is necessary in order to
compensate for the additional costs incurred by EDF as
a result of those public service obligations. The State
guarantee enjoyed by EDF, insofar as it covers all EDF's
activities and is unlimited in time, is disproportionate.
The Commission consequently takes the view that it
creates an undue distortion of competition.

(128) The French authorities have not relied on Article 86(2) of
the Treaty, but they have stressed the fact that EDF
performs public service tasks. They have not, however,
indicated in detail EDF's specific public service obligations
or their cost. There is therefore no way of checking
whether or not the scope of the State's commitment
towards EDF corresponds to the cost of its public
service tasks. The Commission stresses in this connection
the difficulty of correctly estimating the value of a
general guarantee that is unspecified in amount and
unlimited in time.

(129) In the light of the information at its disposal, the
Commission considers it impossible to examine
whether the conditions formulated by the Court of
Justice in Altmark (30) and the criteria for the application
of Article 86(2) of the Treaty are fulfilled in the case in
point.
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(130) The French authorities argue that the Commission's
action deprives Article 295 of the Treaty of its effec-
tiveness. In support of their argument, they cite the
Advocate General's Opinion in Cases C-367/98,
C-483/99 and C-503/99 concerning golden shares.
However, in its judgments the Court of Justice did not
follow that interpretation of Article 295 of the Treaty (31).
In accordance with Article 295, the Community is
neutral with regard to the system of property
ownership in the Member States. No provision of the
Treaty is an impediment to complete or partial State
ownership of enterprises. But, at the same time, the
competition rules must apply in the same way to
private and public enterprises. The Court of Justice has
consistently held that Article 295 does not have the
effect of exempting the Member States' systems of
property ownership from the fundamental rules of the
Treaty (32).

(131) That case-law was upheld by the judgment delivered by
the Court of First Instance of the European Communities
on 6 March 2003 in West LB (33). According to that
judgment, Article 295 of the Treaty cannot be held to
restrict the scope of the concept of State aid within the
meaning of Article 87(1) of the Treaty. The application
of the competition rules to undertakings, irrespective of
the property systems to which they are subject, does not
have the effect of restricting the protection under Article
295 of the Treaty and of leaving the Member States
hardly any latitude in the management of public under-
takings, in the retention of shareholdings which they
have in those undertakings, or in recourse to consi-
derations other than purely profit-making criteria.
Where the interests to which that line of argument
relates might conflict with the application of the compe-
tition rules, they are taken into account by Article 86(2)
of the Treaty since it provides that undertakings
entrusted with the operation of services of general
economic interest may escape the application of the
competition rules if those rules obstruct the performance,
in law or in fact, of the particular tasks assigned to those
undertakings.

(132) In the present case, the fact that EDF's capital is owned
by the State is not called into question in the slightest:
the unlimited State guarantee is linked not to the system
of ownership of EDF but to its legal status. If that status
has intrinsic features that distort competition, then the
status itself must be examined in the light of the State aid
rules. The Member States are free to choose the legal
status of undertakings but must, in their choice,
observe the rules of the Treaty. In this respect, the
Commission's action is in line with the principle of
equal treatment.

(133) The Commission has no objection whatsoever to the
public ownership of EDF's capital or the public enterprise
status itself. It merely examines the effect of the
exemption from administration and compulsory liqui-
dation proceedings and the role of the State as the
guarantor of last resort of all EDF's debts, including
those associated with activities not covered by its
public service obligations.

(134) The unlimited State guarantee enjoyed by EDF thus
constitutes State aid that is incompatible with the
Treaty rules. In the decision to propose appropriate
measures which it adopted in October 2002, the
Commission already requested the French authorities to
withdraw it.

(135) In their letter dated 11 November 2003, the French
authorities notified the following draft legislative
provision to the Commission: ‘The public enterprises
Electricité de France and Gaz de France are hereby
converted (…) into limited companies governed (…) by
the rules applicable to commercial enterprises’. They
explain that the effect of converting EDF into a limited
company will be to make it subject to the ordinary rules
applicable to companies under administration or
compulsory liquidation. The Commission considers that
making EDF subject to the ordinary law on bankruptcy
will have the effect of withdrawing the unlimited State
guarantee which it enjoyed.

(136) In a letter dated 16 December 2003, the French
Government confirmed its intention to ‘table before
Parliament the measures for converting the legal form
of EDF, currently a public enterprise, into a legal form
governed by the ordinary rules so that those measures
can be put into effect by 1 January 2005’. On the basis
of that information, the Commission takes the view that
the unlimited State guarantee enjoyed by EDF must be
effectively withdrawn by 1 January 2005. Such a deadline
is sufficient and reasonable given the legislative and regu-
latory changes that have to be made.

(b) Reform of the pension scheme for the electricity and gas
industries

(137) The Commission notes that the current pension scheme
for the electricity and gas industries in fact constitutes a
barrier to entry into the French electricity and gas
markets. Firstly, according to the rules of the scheme
which are currently applicable to any new entrant, enter-
prises do not pay a contribution in discharge of their
obligations but participate each year in the payment of
pensions for the entire sector in proportion to their wage
bill. The level of a new entrant's contribution therefore
does not depend on a pre-established fixed rate but is
determined each year on the basis of the amounts needed
to keep the pension scheme in balance. That balance
depends on parameters, such as the total wage bill of
the sector and its demographic structure, that are estab-
lished prior to the firm's market entry and are in no way
related to its own pension liabilities.
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(138) Secondly, since the electricity and gas industries are
highly capital-intensive, it is likely that any new market
entrant would be listed on a stock exchange or would
have recourse to issuing securities. Once the IAS
accounting standards enter into force, such enterprises
will have to set aside provisions in their accounts to
finance the pension liabilities of the sector that have
accumulated prior to their market entry but are
chargeable to them in proportion to their current wage
bill. This provisioning for past pension liabilities
constitutes an additional expense in comparison with
those incurred by enterprises subject to the ordinary
social security rules, which finance pension schemes by
way of contributions in discharge of their obligations and
do not therefore have to set aside provisions for such
liabilities. Entering a highly capital-intensive market, with
large fixed costs, represents such a heavy investment that
any additional expense can be seen as a major barrier.

(139) Lastly, withdrawing the unlimited State guarantee enjoyed
by EDF and GDF and therefore making them subject to
the ordinary law on bankruptcy, without a concomitant
reform of the pension scheme for the electricity and gas
industries, would place all the enterprises in the sector,
including new entrants, under the obligation to take over
the pension liabilities of the two incumbents if they were
declared bankrupt. Given the amounts at stake, such a
risk cannot be borne by the other enterprises in the
sector. The transfer of such a risk to the enterprises in
the sector therefore constitutes a barrier to the entry of
competitors into the French markets.

(140) The current pension scheme for the electricity and gas
industries therefore creates barriers to entry into the
French electricity and gas markets. The reform notified
by the French authorities enables these entry barriers to
be removed: firstly, it replaces the balancing contri-
butions paid by enterprises in the sector with contri-
butions to the general schemes (basic scheme and
compulsory supplementary schemes) that discharge
their obligations; secondly, it reduces the amount of
the specific pension rights acquired before the reform
that exceeds the amount of the ordinary benefits and
has to be financed by all enterprises in the sector. At
the date of the reform, the specific pension rights that
still have to be financed by the enterprises will be defini-
tively apportioned among them on the basis of two
criteria: the wage bill of the enterprises concerned and
the length of service with them of the employees covered
by the arrangements for the electricity and gas industries.
The contribution by the enterprises will thus be propor-
tionate to the duration of their presence on the electricity
and gas markets; lastly, should the incumbents be
declared bankrupt, the enterprises in the sector would
take over the specific rights only up to a ceiling that
would take account of their own pension liabilities so
as not to threaten their viability.

(141) Since the existing pension scheme is on the point of
being abrogated, the Commission does not consider it

necessary to examine its compatibility with the Treaty
rules. This Decision is confined exclusively to
examining the compatibility of the new scheme with
the Community rules on State aid.

(142) As regards the tariff-based contribution accruing to the
National Fund for the Electricity and Gas Industries for
the purpose of financing some of the pension rights
acquired prior to the reform by employees assigned to
electricity or gas transport and distribution, it should be
noted that the chargeable event is the connection of
consumers to the electricity or gas transport and distri-
bution networks. The contribution is based, for each final
consumer, on a ‘fixed’ component of the standing charge
for use of the network which is independent of the
energy actually consumed. It is thus paid by the final
consumer, even if the latter does not actually consume
any energy; payment of the contribution is not therefore
linked to the amount of electricity or gas consumed. It
follows that the National Fund for the Electricity and Gas
Industries is not financed, through the contribution, by
electricity or gas imported from other Member States.
The way in which the contribution is collected
therefore does not reinforce the effects of the aid on
competition and trade between Member States, since it
is not charged on imported products. Consequently, it
does not create a barrier to entry into the French elec-
tricity and gas markets.

(143) It should also be noted that the specific pension rights
acquired prior to the reform constitute past liabilities
linked to the previous monopoly situation: payment by
enterprises in the electricity and gas industries of benefits
corresponding to specific pension rights did not give rise
to any difficulty as long as those enterprises operated in a
monopoly environment. They did of course incur higher
pension costs than enterprises in other sectors, but they
were shielded from any intra-industry competition. In
addition, the accounting standards did not require them
to set aside provisions in their accounts to cover the
amount of the specific rights for which they were
liable towards their employees. For their part,
employees were sure to obtain payment of their
specific pension benefits insofar as those rights were
managed by the EDF-GDF pension department, which
was covered by the unlimited State guarantee. Since the
electricity and gas markets have been opened up to
competition, these specific rights have become a
burden affecting the competitiveness of enterprises in
the sector: the specific rights represent additional wage
costs for the enterprises which their competitors do not
have to bear; and, once the IAS accounting standards
enter into force, enterprises will have to set aside
provisions in their accounts to cover the specific rights
acquired by their employees. At 1 January 2003, these
specific pension rights amounted to […]. Payment of the
specific pension benefits, which was not an unbearable
burden as long as the enterprises were shielded from any
intra-industry competition, today constitutes a major
difficulty for these enterprises, now that they are in
competition with other electricity or gas enterprises.
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(144) These specific pension rights of employees in the elec-
tricity and gas industries derive from Article 24 of the
National conditions of employment for workers in the
electricity and gas industries and Annex 3 thereto,
relating to invalidity, pension and death benefits, which
date from 1946. These texts have not been amended
since 1997.

(145) As part of the notified reform, enterprises in the sector
will not pay benefits corresponding to the specific rights
acquired at the date of the reform by employees assigned
to electricity and gas transport and distribution activities.
The reform is proportionate to what is strictly necessary,
since the enterprises are relieved of the payment of only
some of the specific pension benefits acquired in the
past. While the specific rights acquired in the past by
employees in the sector amount to a total of […], the
enterprises are relieved of the payment only of the
specific pension benefits acquired before the reform by
employees assigned to electricity and gas transport and
distribution, which represented a total of […] at 1
January 2003. The enterprises in the sector therefore
remain responsible for an amount of […]. The reform
of the pension scheme, as notified by the French autho-
rities, does not relieve the enterprises in the sector of the
payment of all the specific pension benefits acquired in
the past, only some of them.

(146) Any market operating in a monopoly environment has a
particular organisation and is not immediately suited to
functioning competitively when it is opened up. The
liberalisation of the electricity and gas sector therefore
requires it to be reorganised so that it can achieve the
competitive operation sought. The aid granted by the
French State with a view to such sectoral reorganisation
is necessary and proportionate: only the electricity and
gas transport and distribution activities, traditionally
carried on as a monopoly, will receive aid, while the
other aspects of the reform do not involve State aid.
The aid may therefore be deemed compatible with the
common market in accordance with Article 87(3)(c) of
the Treaty since it allows the development of the activity
in question and does not affect trade to an extent
contrary to the common interest.

(147) The Commission regards the situation in the case in
point as not dissimilar in nature to that of stranded
costs in the energy field. It involves aid aimed at faci-
litating the transition to a competitive energy sector.
Although the methodology which the Commission has
adopted for examining aid of that type cannot cover this
reform of the pension scheme, the Commission deems it

appropriate in the case in point to treat this aid in the
same way as compensation for stranded costs and will
follow the same approach in its analysis of similar cases.

(148) By eliminating barriers to entry into the French electricity
and gas markets, the reform of the pension scheme for
the electricity and gas industries allows competition to be
stepped up on those markets. This reform of a special
scheme also forms part of the general drive to reform
Member States' pension systems advocated by both the
Council and the Commission (34).

(c) Advantage resulting from the non-payment by EDF in
1997 of corporation tax on some of the accounting
provisions created free of tax for the renewal of the high-
voltage transmission network

(149) Article 87(1) of the Treaty provides that aid fulfilling the
criteria laid down therein is in principle incompatible
with the common market. The exceptions to that rule,
laid down in Article 87(2), are not applicable in the case
in point because of the nature of the aid, which is not
intended to achieve any of the objectives listed in that
paragraph.

(150) Neither does the aid measure in question qualify for the
exceptions allowed by Article 87(3)(a) or (c), for aid to
promote the economic development of certain regions,
particularly since it corresponds to operating aid: it is not
conditional on investments or on job creation as required
by the guidelines on national regional aid.

(151) Article 87(3)(c) of the Treaty also allows an exception to
be made for aid to facilitate the development of certain
economic activities, where such aid does not adversely
affect trading conditions to an extent contrary to the
common interest. The aid measure under examination
does not qualify for this exception. The derogation
from the applicable tax law, granted for the benefit of
a single enterprise, cannot be regarded as being intended
to facilitate the development of an activity. Its sole
purpose is to assist an enterprise by reducing its
operating costs.

(152) As regards the exceptions allowed by Article 87(3)(b) and
(d) of the Treaty, the aid measure under examination is
not intended to promote the execution of a project of
common interest, remedy a serious disturbance in the
French economy or promote culture and heritage conser-
vation.

ENL 49/26 Official Journal of the European Union 22.2.2005

(34) See in particular the joint Council and Commission report on
adequate and sustainable pensions, 18 March 2003.



(153) The compatibility criteria set out in Article 87(2) and (3)
of the Treaty are therefore not met. Furthermore, as
regards compensation for public service costs, the same
observation as that made in connection with the
unlimited State guarantee enjoyed by EDF is called for:
the French authorities have not cited Article 86(2) of the
Treaty in defence of the tax concession, but they have
stressed the fact that EDF performs public service tasks.
They have not, however, provided any assessment of the
cost incurred by EDF in carrying out those tasks. The
Commission cannot therefore determine whether or not
the tax concession in question compensates for any addi-
tional cost linked to the public service tasks entrusted to
it (35).

(154) In the light of the foregoing considerations, the
Commission accordingly takes the view that the aid
under examination constitutes operating aid which has
had the effect of strengthening EDF's competitive
position in relation to its competitors. It is therefore
incompatible with the common market.

(155) Lastly, the Commission considers that, contrary to what
is claimed by the French authorities, the rule on
limitation periods does not apply in the case in point.
Although EDF created the accounting provisions free of
tax between 1987 and 1996, it should be pointed out,
on the one hand, that corrections to accounting errors,
which by their very nature relate to the posting of past
transactions, should according to the National
Accountancy Council be posted in the accounts for the
financial year in which they are discovered and, on the
other hand, that the Act providing that the grantor rights
were to be reclassified as capital injections without being
subject to corporation tax dates from 10 November
1997. The tax concession therefore dates from 1997
and any new aid paid on that date is therefore not
time-barred.

VI. CONCLUSIONS

(156) This Decision has been drawn up on the basis of the
information provided by the French authorities. It
should be stressed that, despite the injunction to
provide information issued in October 2002, the
French authorities persisted in their refusal to supply
the Commission with full copies of some of the
documents requested. In particular, they communicated
only extracts from the French Court of Auditors' reports
covered by the injunction.

(157) The Commission finds, firstly, that the unlimited State
guarantee enjoyed by EDF must be withdrawn so that
the enterprise is subject to the ordinary law on collective
proceedings.

(158) The Commission takes note of the French authorities'
undertaking to ensure that the affiliation of the pension
scheme for the electricity and gas industries to the
ordinary schemes is in all respects financially neutral
for the transferee schemes and for the State. The
Commission finds that such affiliation will not involve
any State aid provided that this undertaking is fulfilled.

(159) The Commission notes, secondly, that the specific
pension rights acquired at the date of the reform by
employees assigned to electricity and gas transport and
distribution will no longer be financed by the enterprises
in the sector but by a tariff-based contribution. The non-
payment by enterprises in the sector of benefits corre-
sponding to some of the specific rights acquired in the
past constitutes State aid that is compatible with the
common market pursuant to Article 87(3)(c) of the
Treaty.

(160) The Commission finds, lastly, that the non-payment by
EDF, in 1997, of corporation tax on some of the
provisions created free of tax for the renewal of the
RAG constitutes State aid that is incompatible with the
common market. Such tax aid amounts to EUR 888,89
million,

HAS ADOPTED THIS DECISION:

Article 1

The unlimited guarantee granted by France to Electricité de
France (EDF) constitutes State aid that is incompatible with
the common market and must be withdrawn by 1 January
2005.

Article 2

The affiliation of the French pension scheme for the electricity
and gas industries to the ordinary pension schemes does not
constitute State aid within the meaning of Article 87(1) of the
Treaty insofar as such affiliation is financially neutral for the
enterprises, the transferee schemes and the State.

The non-payment by enterprises in the electricity and gas
industries of benefits corresponding to the specific rights
acquired at the date of the reform by employees assigned to
electricity and gas transport and distribution and the financing
of those rights by a tariff-based contribution constitute State aid
that is compatible with the common market pursuant to Article
87(3)(c) of the Treaty.

EN22.2.2005 Official Journal of the European Union L 49/27

(35) It is consequently not possible in the case in point to examine
whether the conditions set out in the judgment in Altmark, for
escaping the application of Article 87(1) of the Treaty, and the
criteria for qualifying for the exception allowed by Article 86(2)
of the Treaty are fulfilled.



The guarantee granted by France to the National Fund for the
Electricity and Gas Industries in respect of those acquired
specific rights does not constitute State aid within the
meaning of Article 87(1) of the Treaty.

Article 3

The non-payment by EDF, in 1997, of corporation tax on some
of the provisions created free of tax for the renewal of the RAG,
corresponding to FRF 14,119 billion in grantor rights reclas-
sified as capital injections, constitutes State aid that is incom-
patible with the common market.

The aid involved in the non-payment of corporation tax
amounts to EUR 888,89 million.

Article 4

France shall take all necessary measures to recover from EDF the
aid referred to in Article 3 and unlawfully made available to it.

Recovery shall be effected without delay and in accordance with
the procedures of national law provided that they allow the
immediate and effective execution of the decision. The aid to
be recovered shall include interest from the date on which it
was at the disposal of EDF until the date of its recovery. Interest

shall be calculated on the basis of the reference rate used for
calculating the grant-equivalent of regional aid, applied on a
compound basis in accordance with the Commission commu-
nication on the interest rates to be applied when aid granted
unlawfully is being recovered (36).

Article 5

France shall inform the Commission, within two months of
notification of this Decision, of the measures taken to comply
with it.

Such information shall be communicated to the Commission
with the aid of the form set out in the Annex.

Article 6

This Decision is addressed to the French Republic.

Done at Brussels, 16 December 2003.

For the Commission
Mario MONTI

Member of the Commission
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ANNEX

INFORMATION SHEET

on implementation of Commission Decision 2005/145/EC concerning EDF

Article 1 of the Decision

Please give the date when EDF’s status changed and attach a copy of the documents substantiating the change of status.

Article 3 of the Decision

1. How will the interest on the amount of aid to be recovered be calculated (1)?

2. What measures are to be taken to secure immediate and effective recovery of the aid in accordance with Article 14 of
Regulation (EC) No 659/1999?

3. What measures have already been taken to secure immediate and effective recovery of the aid in accordance with
Article 14 of Regulation (EC) No 659/1999?

4. What deadline has been set for obtaining full reimbursement of the aid?

5. Any other comments.
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(Acts adopted under Title V of the Treaty on European Union)

COUNCIL COMMON POSITION 2005/146/CFSP

of 21 February 2005

extending Common Position 2004/161/CFSP renewing restrictive measures against Zimbabwe

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in
particular Article 15 thereof,

Whereas:

(1) On 19 February 2004 the Council adopted Common
Position 2004/161/CFSP (1) renewing restrictive measures
against Zimbabwe for a period of 12 months from 21
February 2004.

(2) In view of the situation in Zimbabwe, Common Position
2004/161/CFSP should be extended for a further period
of 12 months,

HAS ADOPTED THIS COMMON POSITION:

Article 1

Common Position 2004/161/CFSP shall be extended until
20 February 2006. It will be reviewed in the light of the parlia-
mentary election which will take place in Zimbabwe in March
2005.

Article 2

This Common Position shall take effect on the date of its
adoption.

Article 3

This Common Position shall be published in the Official Journal
of the European Union.

Done at Brussels, 21 February 2005.

For the Council
The President
J. ASSELBORN
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COUNCIL COMMON POSITION 2005/147/CFSP

of 21 February 2005

extending and amending Common Position 2004/179/CFSP concerning restrictive measures against
the leadership of the Transnistrian region of the Republic of Moldova

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in
particular Article 15 thereof,

Whereas:

(1) On 23 February 2004, the Council adopted Common
Position 2004/179/CFSP (1).

(2) On 26 August 2004, the Council adopted Common
Position 2004/622/CFSP amending Common Position
2004/179/CFSP (2).

(3) On the basis of a re-examination of Common Position
2004/179/CFSP, the restrictive measures should be
renewed for a further period of 12 months and further
information added to the lists of persons contained in
Annexes I and II to that Common Position,

HAS ADOPTED THIS COMMON POSITION:

Article 1

Article 2(2) of Common Position 2004/179/CFSP shall be
replaced by the following:

‘2. Annex II shall be reviewed no later than 1 December
2005 with a view to assessing whether Latin-script Moldovan
schools in the Transnistrian region of the Moldovan Republic

have re-opened as from 1 September 2005 and teachers,
parents and students of these schools have subsequently
not been subjected to continued intimidation, in order to
decide whether restrictions against persons, listed in Annex
II, can be lifted.’

Article 2

Annexes I and II to Common Position 2004/179/CFSP shall be
replaced by Annexes I and II set out in the Annex to this
Common Position.

Article 3

This Common Position shall take effect on 28 February 2005.

It shall apply until 27 February 2006.

Article 4

This Common Position shall be published in the Official Journal
of the European Union.

Done at Brussels, 21 February 2005.

For the Council
The President
J. ASSELBORN
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ANNEX

‘ANNEX I

LIST OF PERSONS REFERRED TO IN ARTICLE 1(1), FIRST INDENT

1. SMIRNOV, Igor Nikolayevich, “President”, born on 23 October 1941 in Khabarovsk, Russian Federation, Russian
passport No 50 NO. 0337530.

2. SMIRNOV, Vladimir Igorevich, son of No 1 and Chairman of the “State” Customs Committee, born on 3 April 1961
in Kupiansk (?), Kharkovskaya Oblast, Ukraine, Russian passport No 50 NO. 00337016.

3. SMIRNOV, Oleg Igorevich, son of No 1 and Adviser to the “State” Customs Committee, born on 8 August 1967 in
Novaya Kakhovka, Khersonskaya Oblast, Ukraine, Russian passport No 60 NO. 1907537.

4. LEONTIYEV, Serghey Fedorovich, “Vice-President”, born on 9 February 1944 in Leontiyevka, Odesskaya Oblast,
Ukraine, Russian passport No 50 NO. 0065438.

5. MARAKOUTSA, Grigori Stepanovitch, “Vice-Chairman of the Supreme Soviet”, born on 15 October 1942 in Teya,
Grigoriopolsky Raion, Moldova, old Soviet passport No 8BM724835.

6. KAMINSKY, Anatoly Vladimirovich, “Vice-Chairman of the Supreme Soviet”, born on 15 March 1950 in Chita,
Russian Federation, old Soviet passport No A25056238.

7. SHEVCHUK, Evgheny Vassilyevich, “Vice-Chairman of the Supreme Soviet”, nborn on 21 June 1946 in Novosibirsk,
Russian Federation, old Soviet passport No A25004230.

8. LITSKAI, Valery Anatolyevich, “Minister for Foreign Affairs”, born on 13 February 1949 in Tver, Russian Federation,
Russian passport No 51 NO. 0076099, issued 9 August 2000.

9. KHAZHEYEV, Stanislav Galimovich, “Minister for Defence”, born on 28 December 1941 in Chelyabinsk, Russian
Federation.

10. ANTYUFEYEV, Vladimir Yuryevich, alias SHEVTSOV, Vadim, “Minister for State Security”, born in 1951 in Novo-
sibirsk, Russian Federation, Russian passport.

11. KOROLYOV, Alexandr Ivanovich, “Minister for Internal Affairs”, born in 1951 in Briansk, Russian Federation,
Russian passport.

12. BALALA, Viktor Alekseyevich, “Minister for Justice”, born in 1961 in Vinnitsa, Ukraine.

13. AKULOV, Boris Nikolayevich, “Representative of Transnistria in Ukraine”.

14. ZAKHAROV, Viktor Pavlovich, Prosecutor of Transnistria, born in 1948 in Kamenka, Moldova.

15. LIPOVTSEV, Alexey Valentinovich, “Deputy Chairman of State Customs Service”.

16. GUDYMO, Oleg Andreyevich, “Deputy Minister for State Security”, born on 11 September 1944 in Alma-Ata,
Kazakhstan, Russian passport No 51 NO. 0592094.

17. KOSOVSKY, Eduard Alexandrovich, “Chairman of the Transnistrian Republican Bank”, born on 7 October 1958 in
Floresti, Moldova.
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ANNEX II

LIST OF PERSONS REFERRED TO IN ARTICLE 1(1), SECOND INDENT

1. BOMESHKO, Elena Vasilyevna, “Minister for Education”.

2. GELLO, Valentina Alexeyevna, “First Deputy Minister for Education”.

3. KRIMINSKY, Alexandr Ivanovich, “Deputy Minister for Education” — appeared on 26 August 2004 as Alexandru
CRIMINSCHI, born on 5 August 1951, Moldavan passport No A227223 (issued in Chisinau on 26 June 1997).

4. SURINOV, Viktor Georgyevich, “Deputy Minister for Education”.

5. POSUDNEVSKY, Alexandr Ivanovich, Head of City Administration of Bendery, known as Alexandr POSUDNEVSKY,
born on 3 May 1949, Russian passport No 51 NO. 0837543.

6. GORBENKO, Svetlana Alexandrovna, Deputy Head of City Administration of Bendery, responsible for education
issues.

7. KOSTYRKO, Viktor Ivanovich, Head of City Administration of Tiraspol, known as Viktor KOSTYRKO, born on
24 May 1948, Russian passport No 50 NO. 0476835, issued by the Russian Embassy in Chisinau on 18 September
2003.

8. PASHCHENKO, Maria Rafailovna, Head of Department of Education, Tiraspol.

9. PLATONOV, Yuri Mikhailovich, Head of City Administration of Rybnitsa, known as Yury PLATONOV, born on
16 January 1948, Russian passport No 51 NO. 0527002, issued by the Russian Embassy in Chisinau on 4 May
2001.

10. CHERBULENKO, Alla Viktorovna, Deputy Head of City Administration of Rybnitsa, responsible for education
issues.’
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COUNCIL DECISION 2005/148/CFSP

of 21 February 2005

concerning the implementation of Common Position 2004/694/CFSP on further measures in
support of the effective implementation of the mandate of the International Criminal Tribunal

for the former Yugoslavia (ICTY)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to Common Position 2004/694/CFSP (1) and in
particular Article 2 thereof, in conjunction with the second
indent of Article 23(2) of the Treaty on European Union,

Whereas:

(1) By Common Position 2004/694/CFSP the Council
adopted measures in order to freeze all funds and
economic resources belonging to natural persons
indicted by the International Criminal Tribunal for the
former Yugoslavia (ICTY).

(2) On 22 December 2004 the Council adopted Decision
2004/900/CFSP containing the latest amendments to
the list in the Annex to Common Position
2004/694/CFSP.

(3) Following the transfer of Mr Savo Todovic and Mr
Vladimir Lazarevic to ICTY detention units, their names
should be removed from the list.

(4) The list contained in the Annex to Common Position
2004/694/CFSP should be adapted accordingly,

HAS DECIDED AS FOLLOWS:

Article 1

The list of persons set out in the Annex to Common Position
2004/694/CFSP shall be replaced by the text set out in the
Annex to this Decision.

Article 2

This Decision shall take effect on the date of its adoption.

Article 3

This Decision shall be published in the Official Journal of the
European Union.

Done at Brussels, 21 February 2005.

For the Council

The President

J. ASSELBORN
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ANNEX

‘ANNEX

List of persons referred to in Article 1

Name: BOROVCANIN Ljubomir
Date of birth: 27.2.1960
Place of birth: Han Pijesak, Bosnia and Herzegovina
Nationality: Bosnia and Herzegovina

Name: BOROVNICA Goran
Date of birth: 15.8.1965
Place of birth: Kozarac, Municipality of Prijedor, Bosnia and Herzegovina
Nationality: Bosnia and Herzegovina

Name: DJORDJEVIC Vlastimir
Date of birth: 1948
Place of birth: Vladicin Han, Serbia and Montenegro
Nationality: Serbia and Montenegro

Name: GOTOVINA Ante
Date of birth: 12.10.1955
Place of birth: Island of Pasman, Municipality of Zadar, Republic of Croatia
Nationality: Croatian

French

Name: HADZIC Goran
Date of birth: 7.9.1958
Place of birth: Vinkovci, Republic of Croatia
Nationality: Serbia and Montenegro

Name: JANKOVIC Gojko
Date of birth: 31.10.1954
Place of birth: Trbusce, Municipality of Foca, Bosnia and Herzegovina
Nationality: Bosnia and Herzegovina

Name: KARADZIC Radovan
Date of birth: 19.6.1945
Place of birth: Petnjica, Savnik, Montenegro, Serbia and Montenegro
Nationality: Bosnia and Herzegovina

Name: LUKIC Milan
Date of birth: 6.9.1967
Place of birth: Visegrad, Bosnia and Herzegovina
Nationality: Bosnia and Herzegovina
Possibly Serbia and Montenegro

Name: LUKIC Sredoje
Date of birth: 5.4.1961
Place of birth: Visegrad, Bosnia and Herzegovina
Nationality: Bosnia and Herzegovina
Possibly Serbia and Montenegro

Name: LUKIC Sreten
Date of birth: 28.3.1955
Place of birth: Visegrad, Bosnia and Herzegovina
Nationality: Serbia and Montenegro

Name: MLADIC Ratko
Date of birth: 12.3.1942
Place of birth: Bozanovici, Municipality of Kalinovik, Bosnia and Herzegovina
Nationality: Bosnia and Herzegovina
Possibly Serbia and Montenegro

Name: NIKOLIC Drago
Date of birth: 9.11.1957
Place of birth: Bratunac, Bosnia and Herzegovina
Nationality: Bosnia and Herzegovina
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Name: PANDUREVIC Vinko
Date of birth: 25.6.1959
Place of birth: Sokolac, Bosnia and Herzegovina
Nationality: Bosnia and Herzegovina
Possibly Serbia and Montenegro

Name: PAVKOVIC Nebojsa
Date of birth: 10.4.1946
Place of birth: Senjski Rudnik, Serbia and Montenegro
Nationality: Serbia and Montenegro

Name: POPOVIC Vujadin
Date of birth: 14.3.1957
Place of birth: Sekovici, Bosnia and Herzegovina
Nationality: Serbia and Montenegro

Name: ZELENOVIC Dragan
Date of birth: 12.2.1961
Place of birth: Foca, Bosnia and Herzegovina
Nationality: Bosnia and Herzegovina

Name: ZUPLJANIN Stojan
Date of birth: 22.9.1951
Place of birth: Kotor Varos, Bosnia and Herzegovina
Nationality: Bosnia and Herzegovina’
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COUNCIL COMMON POSITION 2005/149/CFSP

of 21 February 2005

amending Common Position 2004/423/CFSP renewing restrictive measures against Burma/Myanmar

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on European Union, and in
particular Article 15 thereof,

Whereas:

(1) On 26 April 2004, the Council adopted Common
Position 2004/423/CFSP (1) renewing restrictive
measures against Burma/Myanmar.

(2) On 25 October 2004, the Council adopted Common
Position 2004/730/CFSP (2) amending Common
Position 2004/423/CFSP, which, inter alia, introduced a
prohibition on making financial loans or credits available
to, and acquiring or extending a participation in,
Burmese State-owned enterprises.

(3) Some enterprises should be removed from the list of
Burmese State-owned enterprises to which these
measures apply, annexed to Common Position
2004/423/CFSP.

(4) Common Position 2004/423/CFSP should therefore be
amended, pursuant to Article 10 thereof,

HAS ADOPTED THIS COMMON POSITION:

Article 1

Annex II to Common Position 2004/423/CFSP shall be replaced
by the text appearing in the Annex to this Common Position.

Article 2

This Common Position shall take effect on the date of its
adoption.

Article 3

This Common Position shall be published in the Official Journal
of the European Union.

Done at Brussels, 21 February 2005.

For the Council

The President

J. ASSELBORN

EN22.2.2005 Official Journal of the European Union L 49/37

(1) OJ L 125, 28.4.2004, p. 61.
(2) OJ L 323, 26.10.2004, p. 17.



ANNEX

‘ANNEX II

List of Burmese State-owned enterprises referred to in Article 7(5)

Name Address Name of Director

I. UNION OF MYANMAR ECONOMIC HOLDING LTD

UNION OF MYANMAR ECONOMIC
HOLDING LTD

189/191 MAHABANDOOLA
ROAD,
CORNER OF 50th STREET
YANGON

MAJ-GEN WIN HLAING MANAGING
DIRECTOR

A. MANUFACTURING

1. MYANMAR RUBY ENTERPRISE 24/26, 2nd FL., SULE PAGODA
ROAD,
YANGON
(MIDWAY BANK BUILDING)

2. MYANMAR IMPERIAL JADE CO.
LTD

24/26, 2nd FL., SULE PAGODA
ROAD,
YANGON
(MIDWAY BANK BUILDING)

3. MYANMAR RUBBER WOOD CO.
LTD

4. MYANMAR PINEAPPLE JUICE
PRODUCTION

5. MYAWADDY CLEAN DRINKING
WATER SERVICE

4/A, NO 3 MAIN ROAD,
MINGALARDON TSP,
YANGON

6. SIN MIN (KING ELEPHANTS)
CEMENT FACTORY (KYAUKSE)

189/191 MAHABANDOOLA
ROAD,
CORNER OF 50th STREET
YANGON

COL MAUNG MAUNG AYE,
MANAGING DIRECTOR

7. TAILORING SHOP SERVICE

8. NGWE PIN LE (SILVER SEA)
LIVESTOCK BREEDING AND
FISHERY CO.

1093, SHWE TAUNG GYAR ST.
INDUSTRIAL ZONE II,
WARD 63,
SOUTH DAGON TSP.
YANGON

9. GRANITE TILE FACTORY
(KYAIKTO)

189/191 MAHABANDOOLA
ROAD,
CORNER OF 50th STREET
YANGON

10. SOAP FACTORY (PAUNG) 189/191 MAHABANDOOLA
ROAD,
CORNER OF 50th STREET
YANGON

B. TRADING

1. MYAWADDY TRADING LTD 189/191 MAHABANDOOLA
ROAD,
CORNER OF 50th STREET
YANGON

COL MYINT AUNG, MANAGING
DIRECTOR
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Name Address Name of Director

C. SERVICES

1. MYAWADDY BANK LTD 24-26 SULE PAGODA ROAD,
YANGON

BRIG-GEN WIN HLAING AND U
TUN KYI, MANAGING DIRECTORS

2. BANDOOLA TRANSPORTATION
CO. LTD

399, THIRI MINGALAR ROAD,
INSEIN TSP,
YANGON AND/OR PARAMI
ROAD,
SOUTH OKKALAPA,
YANGON

COL MYO MYINT, MANAGING
DIRECTOR

3. MYAWADDY TRAVEL SERVICES 24-26, SULE PAGODA ROAD,
YANGON

4. NAWADAY HOTEL AND
TRAVEL SERVICES

335/357, BOGYOKE AUNG SAN
ROAD,
PADEBAN TSP,
YANGON

5. MYAWADDY AGRICULTURE
SERVICES

189/191 MAHABANDOOLA
ROAD,
CORNER OF 50th STREET
YANGON

6. MYANMAR AR (POWER)
CONSTRUCTION SERVICES

189/191 MAHABANDOOLA
ROAD,
CORNER OF 50th STREET
YANGON

JOINT VENTURES AND SUBSIDIARIES

A. MANUFACTURING

1. MYANMAR SEGAL
INTERNATIONAL LTD

PYAY ROAD,
PYINMABIN INDUSTRIAL ZONE,
MINGALARDON TSP,
YANGON

U BE AUNG, MANAGER

2. MYANMAR DAEWOO
INTERNATIONAL

PYAY ROAD,
PYINMABIN INDUSTRIAL ZONE,
MINGALARDON TSP,
YANGON

3. ROTHMAN OF PALL MALL
MYANMAR PRIVATE LTD

NO 38, VIRGINIA PARK,
NO 3, TRUNK ROAD,
PYINMABIN INDUSTRIAL ZONE,
YANGON

4. MYANMAR BREWERY LTD NO 45, NO 3, TRUNK ROAD,
PYINMABIN INDUSTRIAL ZONE,
MINGALARDON TSP,
YANGON

RETD LT-COL MAUNG MAUNG
AYE, CHAIRMAN

5. MYANMAR POSCO STEEL
CO. LTD

PLOT 22, NO 3, TRUNK ROAD,
PYINMABIN INDUSTRIAL ZONE,
MINGALARDON TSP,
YANGON

6. MYANMAR NOUVEAU STEEL
CO. LTD

NO 3, TRUNK ROAD,
PYINMABIN INDUSTRIAL ZONE,
MINGALARDON TSP,
YANGON

7. BERGER PAINT
MANUFACTURING CO. LTD

PLOT NO 34/A,
PYINMABIN INDUSTRIAL ZONE,
MINGALARDON TSP,
YANGON

8. THE FIRST AUTOMOTIVE
CO. LTD

PLOT NO 47,
PYINMABIN INDUSTRIAL ZONE,
MINGALARDON TSP,
YANGON

U AYE CHO AND/OR LT-COL TUN
MYINT, MANAGING DIRECTOR
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Name Address Name of Director

B. SERVICES

1. NATIONAL DEVELOPMENT
CORP.

3/A, THAMTHUMAR STREET,
7 MILE,
MAYANGONE TSP, YANGON

DR. KHIN SHWE, CHAIRMAN

2. HANTHA WADDY GOLF
RESORT AND MYODAW (CITY)
CLUB LTD

NO 1, KONEMYINTTHA STREET,
7 MILE,
MAYANGONE TSP,
YANGON AND THIRI MINGALAR
ROAD, INSEIN TSP,
YANGON

II. MYANMA ECONOMIC CORPORATION (MEC)

MYANMA ECONOMIC
CORPORATION (MEC)

SHWEDAGON PAGODA ROAD,
DAGON TSP,
YANGON

COL YE HTUT OR BRIG-GEN KYAW
WIN, MANAGING DIRECTOR

1. INNWA BANK 554-556, MERCHANT STREET,
CORNER OF 35th STREET,
KYAUKTADA TSP,
YANGON

U YIN SEIN, GENERAL MANAGER

2. MYAING GALAY (RHINO
BRAND) CEMENT FACTORY

FACTORIES DEPT,
MEC HEAD OFFICE,
SHWEDAGON PAGODA ROAD,
DAGON TSP,
YANGON

COL KHIN MAUNG SOE

3. DAGON BREWERY 555/B, NO 4,
HIGHWAY ROAD,
HLAW GAR WARD, SHWE PYI
THAR TSP,
YANGON

4. MEC STEEL MILLS
(HMAW BI/PYI/YWAMA)

FACTORIES DEPT,
MEC HEAD OFFICE,
SHWEDAGON PAGODA ROAD,
DAGON TSP,
YANGON

COL KHIN MAUNG SOE

5. MEC SUGAR MILL KANT BALU

6. MEC OXYGEN AND GASES
FACTORY

MINDAMA ROAD,
MINGALARDON TSP,
YANGON

7. MEC MARBLE MINE PYINMANAR

8. MEC MARBLE TILES FACTORY LOIKAW

9. MEC MYANMAR CABLE WIRE
FACTORY

NO 48, BAMAW A TWIN WUN
ROAD,
ZONE (4),
HLAING THAR YAR INDUSTRIAL
ZONE,
YANGON

10. MEC SHIP BREAKING SERVICE THILAWAR,
THAN NYIN TSP

11. MEC DISPOSABLE SYRINGE
FACTORY

FACTORIES DEPT,
MEC HEAD OFFICE,
SHWEDAGON PAGODA ROAD,
DAGON TSP,
YANGON

12. GYPSUM MINE THIBAW’
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