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(Acts whose publication is obligatory)

COMMISSION REGULATION (EEC) No 2605/92
of 8 September 1992

fixing the import levies on cereals and on wheat or rye flour, groats and meal

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to the Act of Accession of Spain and
Portugal,

Having regard to Council Regulation (EEC) No 2727/75
of 29 October 1975 on the common organization of the
market in cereals ('), as last amended by Regulation (EEC)
No 1738/92 (), and in particular Article 13 (5) thereof,

Having regard to Council Regulation (EEC) No 1676/85
of 11 June 1985 on the value of the unit of account and
the exchange rates to be applied for the purposes of the
common agricultural policy (°), as last amended by Regu-
lation (EEC) No 2205/90 (%), and in particular Article 3
thereof,

Whereas the import levies on cereals, wheat and rye flour,
and wheat groats and meal were fixed by Commission
Regulation (EEC) No 1820/92 (%) and subsequent amend-
ing Regulations ;

Whereas, if the levy system is to operate normally, levies
should be calculated on the following basis :

— in the case of currencies which are maintained in rela-
tion to each other at any given moment within a band
of 2,25 %, a rate of exchange based on their central
rate, multiplied by the corrective factor provided for in

the last paragraph of Article 3 (1) of Regulation (EEC)
No 1676/85,

— for the other currencies, an exchange rate based on an
average of the ecu rates published in the Official
Journal of the European Communities, C series, over
a period to be determined, multiplied by the coeffi-
cient referred to in the preceding indent;

Whereas these exchange rates being those recorded on 7

September 1992 ;

Whereas the aforesaid corrective factor affects the entire

calculation basis for the levies, including the equivalence

coefficients ;

Whereas it follows from applying the detailed rules

contained in Regulation (EEC) No 1820/92 to today’s

offer prices and quotations known to the Commission
that the levies at present in force should be altered to the
amounts set out in the Annex hereto,

HAS ADOPTED THIS REGULATION :

Article 1
The import levies to be charged on products listed in
Article 1 (a), (b) and (c) of Regulation (EEC) No 2727/75
shall be as set out in the Annex hereto.

Article 2

This Regulation shall enter into force on 9 September
1992.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 8 September 1992.

() OJ No L 281, 1. 11. 1975, p. 1.
() O] No L 180, 1. 7. 1992, p. 1.
() O] No L 164, 24. 6. 1985, p. 1.
() OJ No L 201, 31. 7. 1990, p. 9.
() OJ No L 185, 4. 7. 1992, p. 1.

For the Commission
Ray MAC SHARRY

Member of the Commission
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ANNEX

to the Commission Regulation of 8 September 1992 fixing the import levies on cereals and
on wheat or rye flour, groats and meal

(ECU/tonne)
CN code Levy ()
0709 90 60 151,899 )
071290 19 151,899 Q)
1001 10 10 171,51 () () ()
1001 10 90 171,51 () () (™9
1001 90 91 145,89
1001 90 99 145,89 (")
1002 00 00 157,69 (9
1003 00 10 131,25
1003 00 90 131,25 ()
1004 00 10 114,14 ;
1004 00 90 114,14 o
1005 10 90 151,89 () €)
1005 90 00 151,89 () C)
1007 00 90 156,87 (%)
1008 10 00 60,55 (')
1008 20 00 109,20 (*)-
1008 30 00 59,35()
1008 90 10 0
1008 90 90 59,35
1101 00 00 217,16 () (")
110210 00 233,90 (%)
1103 11 10 278,65 (%) ()
1103 11 90 234,21 (%)

() Where durum wheat originating in Morocco is transported directly from that country to the Community, the
levy is reduced by ECU 0,60/tonne.

(3 In accordance with Regulation (EEC) No 715/90 the levies are not applied to products imported directly into
the French overseas departments, originating in the African, Caribbean and Pacific States.

(’) Where maize originating in the ACP is imported into the Community the levy is reduced by ECU 1,81/tonne.
() Where millet and sorghum originating in the ACP is imported into the Community the levy is applied in accor-
dance with Regulation (EEC) No 715/90.

() Where durum wheat and canary seed produced in Turkey are transported directly from that country to the
Community, the levy is reduced by ECU 0,60/tonne.

(¥) The import levy charged on rye produced in Turkey and transported directly from that country to the Commu-
nity is laid down in Council Regulation (EEC) No 1180/77 and Commission Regulation (EEC) No 2622/71.

() The levy applicable to rye shall be charged on imports of the product falling within CN code 1008 90 10 (triti-
cale).

() On importation into Portugal the levy is increased by the amount specified in Article 2 (2) of Regulation (EEC)
No 3808/90.

(°) No levy applies to OCT originating products according to Article 101 (1) of Decision 91/482/EEC, except if
paragraph 4 of the same Article applies.

(') An amount equal to the amount fixed by Regulation (EEC) No 1825/91 is to be levied in accordance with
Article 101 (4) of Decision 91/482/EEC.

(") Products falling within this code, imported from Poland, Czechoslovakia or Hungary under the Interim Agree-
ments concluded between those countries and the Community, and in respect of which EUR.1 certificates issued

in accordance with Regulation (EEC) No 585/92 have been presented, are subject to the levies set out in the
Annex to that Regulation.
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COMMISSION REGULATION (EEC) No 2606/92
of 8 September 1992

fixing the premiums to be added to the import levies on cereals, flour and malt

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 2727/75
of 29 October 1975 on the common organization of the
market in cereals (), as last amended by Regulation (EEC)
No 1738/92 (%), and in particular Article 15 (6) thereof,

Having regard to Council Regulation (EEC) No 1676/85
of 11 June 1985 on the value of the unit of account and
the exchange rates to be applied for the purposes of the
common agricultural policy (), as last amended by Regu-
lation (EEC) No 2205/90 (*), and in particular Article 3
thereof,

Whereas the premiums to be added to the levies on
cereals and malt were fixed by Commission Regulation
(EEC) No 1821/92 (°} and subsequent amending Regula-
tions ;

Whereas, if the levy system is to operate normally, levies
should be calculated on the following basis :

— in the case of currencies which are maintained in rela-
tion to each other at any given moment within a band
of 2,25 %, a rate of exchange based on their central
rate, multiplied by the corrective factor provided for in
the last paragraph of Article 3 (1) of Regulation (EEC)
No 1676/8S,

— for the other currencies, an exchange rate based on an
average of the ecu rates published in the Official
Journal of the European Communities, C series, over
a period to be determined, multiplied by the coeffi-
cient referred to in the preceding indent;

Whereas these exchange rates being those recorded on 7
September 1992 ;

Whereas, on the basis of today’s cif prices and cif forward
delivery prices, the premiums at present in force, which
are to be added to the levies, should be altered to the
amounts set out in the Annex hereto,

HAS ADOPTED THIS REGULATION :

Article 1

The premiums referred to in Article 15 of Regulation
(EEC) No 2727/75 to be added to the import levies fixed
in advance in respect of cereals and malt coming from
third countries shall be as set out in the Annex hereto.

Article 2

This Regulation shall enter into force on 9 September
1992.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 8 September 1992.

() OJ No L 281, 1. 11. 1975, p. 1.
() OJ No L 180, 1. 7. 1992, p. 1.
() O] No L 164, 24. 6. 1985, p. 1.
() OJ No L 201, 31. 7. 1990, p. 9.
() OF No L 185, 4. 7. 1992, p. 4.

For the Commission
Ray MAC SHARRY

Member of the Commission
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ANNEX

to the Commission Regulation of 8 September 1992 fixing the premiums to be added to
the import levies on cereals, flour and malt

A. Cereals and flour

(ECU/tonne)

CN code

Current

9

1st period
10

2nd period

0709 90 60
071290 19
1001 10 10
1001 10 90
1001 90 91
1001 90 99
1002 00 00
1003 00 10
1003 00 90
1004 00 10
1004 00 90
1005 10 90
1005 90 00
1007 00 90
1008 10 00
1008 20 00
1008 30 00
1008 90 90
1101 00 00
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B. Malt

(ECU/tonne)

1st period
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3rd period

4th period
1

11071011
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COMMISSION REGULATION (EEC) No 2607/92
of 8 September 1992

re-establishing the levying of customs duties on products falling within CN code
ex 2914 21 00, originating in China, to which the preferential arrangements set
out in Council Regulation (EEC) No 3831/90 apply

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 3831/90
of 20 December 1990 applying generalized tariff prefer-
ences for 1991 in respect of certain industrial products
originating in developing countries ('), extended into 1992
by Regulation (EEC) No 3587/91 (), and in particular
Article 9 thereof,

Whereas, pursuant to Articles 1 and 6 of Regulation
(EEC) No 3831/90, suspension of customs duties shall be
accorded to each of the countries or territories listed in
Annex III other than those listed in column 4 of Annex I
within the framework of the preferential tariff ceilings
fixed in column 6 of Annex I;

Whereas, as provided for in Article 7 of that Regulation,
as soon as the individual ceilings in question are reached
at Community level, the levying of customs duties on
imports of the products in question originating in each of
the countries and territories concerned may at any time
be re-established ;

Whereas, in the case of products falling within CN code
2914 21 00, originating in China, the individual ceiling
was fixed at ECU 359 000 ; whereas, on 29 April 1992,
imports of these products into. the Community origina-
ting in China reached the ceiling in question after being
charged thereagainst; whereas, it is appropriate to
re-establish the levying of customs duties in respect of the
products in question against China,

HAS ADOPTED THIS REGULATION :

Article 1

As from 12 September 1992, the levying of customs
duties, suspended pursuant to Regulation (EEC)
No 3831/90, shall be re-established on imports into the
Community of the following products originating in
China :

Order No CN code

Description

100165

ex 2914 21 00| Synthetic camphor

Article 2

This Regulation shall enter into force on the third day following its publication in the
Official Journal of the European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 8 September 1992.

() OJ No L 370, 31. 12. 1990, p. 1.
(3 O] No L 341, 12. 12. 1991, p. 1. Last amended by Council
Regulation (EEC) No 1509/92 (OJ No L 159, 12. 6. 1992,

p- 1)

For the Commission
Christiane SCRIVENER

Member of the Commission
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‘COMMISSION REGULATION (EEC) No 2608/92
of 8 September 1992

re-establishing the levying of customs duties on products falling within CN
codes 9405 30 00 and 9505, originating in China, to which the preferential tariff
arrangements set out in Council Regulation (EEC) No 3831/90 apply

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 3831/90
of 20 December 1990 applying generalized tariff prefer-
ences for 1991 in respect of certain industrial products
originating in developing countries ('), extended into 1992
by Regulation (EEC) No 3587/91 (3, and in particular
Article 9 thereof,

Whereas, pursuant to Articles 1 and 6 of Regulation
(EEC) No 3831/90, suspension of customs duties shall be
accorded to each of the countries or territories listed in
Annex III other than those listed in column 4 of Annex I
within the framework of the preferential tariff ceilings
fixed in column 6 of Annex I;

Whereas, as provided for in Article 7 of that Regulation,
as soon as the individual ceilings in question are reached
at Community level, the levying of customs duties on
imports of the products in question originating in each of

the countries and territories concerned may at any time
be re-established ;

Whereas, in the case of products falling within CN codes
9405 30 00 and 9505, originating in China, the individual
ceiling was fixed at ECU 4410000; whereas, on
13 February 1992, imports of these products into the
Community originating in China reached the ceiling in
question after being charged thereagainst ; whereas, it is
appropriate to re-establish the levying of customs duties
in respect of the products in question against China,

HAS ADOPTED THIS REGULATION :

Article 1

As from 12 September 1992, the levying of customs
duties, suspended pursuant to Regulation (EEC)
No 3831/90, shall be re-established on imports into the
Community of the following products originating in
China :

Order No CN code Description
10.1320 9405 30 00 Festive, carnival or other entertainment articles, including
9505 conjuring tricks and novelty jokes
 Article 2

This Regulation shall enter into force on the third day following its publication in the
Official Journal of the European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 8 September 1992.

() OJ No L 370, 31. 12. 1990, p. 1.

() OJ No L 341, 12. 12. 1991, p. 1. Last amended by Council
Regulation (EEC) No 1509/92 (O] No L 159, 12. 6. 1992,
p- 1).

For the Commission
Christiane SCRIVENER

Member of the Commission
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COMMISSION REGULATION (EEC) No 2609/92
of 8 September 1992

fixing the aid for cotton

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to the Act of Accession of Greece, and in
particular paragraphs 3 and 10 of Protocol 4 thereto, as
amended by the Act of Accession of Spain and Portugal,
and in particular Protocol 14 annexed thereto, and
Commission Regulation (EEC) No 4006/87 ('),

Having regard to Council Regulation (EEC) No 2169/81
of 27 July 1981 laying down the general rules for the
system of aid for cotton (%), as last amended by Regulation
(EEC) No 2053/92¢), and in particular Article 5 (1)
thereof,

Whereas the amount of the additional aid referred to in
Article 5 (1) of Regulation (EEC) No 2169/81 was fixed by
Commission Regulation (EEC) No 2539/92 (%) ;

Whereas it follows from applying the rules and other
provisions contained in Regulation (EEC) No 2539/92 to

the information at present available to the Commission
that the amount of the aid at present in force should be
altered as shown in Article 1 to this Regulation,

HAS ADOPTED THIS REGULATION :

Article 1

The aid for unginned cotton referred to in Article 5 of
Regulation (EEC) No 2169/81 shall be ECU 75,622 per
100 kilograms.

Article 2

This Regulation shall enter into force on 9 September
1992.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 8 ‘Sept'ember 1992.

() OJ No L 377, 31. 12. 1987, p. 49.
() OJ No L 211, 31. 7. 1981, p. 2.
() OJ No.L 215, 30. 7. 1992, p. 12.
() O] No L 254, 1. 9. 1992, p. 47.

For the Commission
Ray MAC SHARRY

Member of the Commission



No L 263/8

Official Journal of the European Communities

9.9.92

COMMISSION REGULATION (EEC) No 2610/92
of 8 September 1992

concerning applications for export licences for products falling within CN code
1103 11 10 with advance fixing of the refund

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 2727/75
of 29 October 1975 on the common organization of the
market in cereals ('), as last amended by Regulation (EEC)
No 1738/92 (),

Whereas Article 9 (4) of Commission Regulation (EEC)
No 891/89 (%), as last amended by Regulation (EEC) No
337/92 (%), provides where this paragraph is specifically
referred to when an export refund is fixed, for an interval
of these working days between the day of submission of
applications and the granting of export licences with
advance fixing of the refund and provides that the
Commission is to fix a uniform percentage reduction in
the quantities if applications for export licences exceed
the quantities which may be exported ; whereas applica-
tions for licences submitted on 4 September 1992 relate
to 1005000 tonnes and the maximum quantity
which may be exported is 700 000 tonnes; whereas the

percentage for the reduction in the export licence appli-
cations submitted on 4 September 1992 should be fixed,

HAS ADOPTED THIS REGULATION :

Article 1

Applications for export licences with advanced fixing of
the refund within the framework of Article 9 (4) of Regu-
lation (EEC) No 891/89 conveyed to the Commission
before 5 September 1992 for durum wheat meal falling
within CN code 1103 11 10, submitted on 4 September
1992, shall be accepted for the tonnages indicated therein
multiplied by a coefficient of 0,70. Requests that are not
conveyed to the Commission before 5 September 1992
shall -be refused.

Article 2

This Regulation shall enter into force on 9 September
1992.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 8 September 1992.

() OJ No L 281, 1. 11. 1975, p. 1.
() OJ No L 180, 1. 7. 1992, p. 1.
() OJ No L 94, 7. 4. 1989, p. 13.
() OJ No L 36, 13. 2. 1992, p. 15.

For the Commission
Ray MAC SHARRY

Member of the Commission
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COMMISSION REGULATION (EEC) No 2611/92
of 8 September 1992

introducing a countervailing charge on fresh lemons originating in Uruguay

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to the Act of Accession of Spain and
Portugal,

Having regard to Council Regulation (EEC) No 1035/72
of 18 May 1972 on the common organization of the
market in fruit and vegetables (*), as last amended by
Regulation (EEC) No 1754/92 (%), and in particular the
second subparagraph of Article 27 (2) thereof,

Whereas Article 25 (1) of Regulation (EEC) No 1035/72
provides that, if the entry price of a product imported
from a.third country remains at least ECU 0,6 below the
reference price for two consecutive market days, a coun-
tervailing charge must be introduced in respect of the
exporting country concerned, save in exceptional circum-
~stances ; whereas this charge is equal to the difference
between the reference price and the arithmetic mean of
the last two entry prices available for that exporting
country ;

Whereas Commission Regulation (EEC) No 1413/92 of
27 May 1992 fixing for the 1992/93 marketing year the
reference prices for fresh lemons () fixed the reference
price for products of class I for the month of September
1992 at ECU 56,33 per 100 kilograms net;

Whereas the entry price for a given exporting country is
equal to the lowest representative prices recorded for at
least 30 % of the quantities from the exporting country
concerned which are marketed on all representative
markets for which prices are available less the duties and
the charges indicated in Article 24 (3) of Regulation (EEC)
No 1035/72 ; whereas the meaning of representative price
is defined in Article 24 (2) of Regulation (EEC) No
1035/72;

Whereas, in accordance with Article 3 (1) of Commission
Regulation (EEC) No 2118/74 (%), as last amended by

() OJ No L 118, 20. 5. 1972, p. 1.
() OJ No L 180, 1. 7. 1992, p. 23.
() OJ No L 146, 28. 5. 1992, p. 71.
() OF No L 220, 10. 8. 1974, p. 20.

Regulation (EEC) No 3811/85 (), the prices to be taken
into consideration must be recorded on the representative
markets or, in certain circumstances, on other markets ;

Whereas, for fresh lemons originating in Uruguay the
entry price calculated in this way has remained at least
ECU 0,6 below the reference price for two consecutive
market days; whereas a countervailing charge should
therefore be introduced for these fresh lemons ;

Whereas, if the system is to operate normally, the entry
price should be calculated on the following basis :

— in the case of currencies which are maintained in rela-
tion to each other at any given moment within a band
of 2,25 %, a rate of exchange based on their central
rate, multiplied by the corrective factor provided for in
the last paragraph of Article 3 (1) of Regulation (EEC)
No 1676/85 (%), as last amended by Regulation (EEC)
No 2205/90 (),

— for the other currencies, an exchange rate based on an
average of the ecu rates published in the Official
Journal of the European Communities, C series, over
a period to be determined, multiplied by the coeffi-
cient referred to in the preceding indent,

HAS ADOPTED THIS REGULATION :

Article 1

A countervailing charge of ECU 22,36 per 100 kilograms
net is applied to fresh lemons (CN code ex 0805 30 10)
originating in Uruguay.

Article 2

This Regulation shall enter into force on 10 September
1992.

() OJ No L 368, 31. 12. 1985, p. 1.
() OJ No L 164, 24. 6. 1985, p. 1.
() OJ No L 201, 31. 7. 1990, p. 9.
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. This Regulation shall be binding in its entirety and directly applicable in all Member
States.

‘Done at Brussels, 8 September 1992.

For the Commission
Ray MAC SHARRY

Member of the Commission
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COMMISSION REGULATION (EEC) No 2612/92
of 8 September 1992

introducing a countervailing charge on certain varieties of plum originating in
Romania

THE 'COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, .

Having regard to the Act of Accession of Spain and
Portugal,

Having regard to Council Regulation (EEC) No 1035/72
of 18 May 1972 on the common organization of the
market in fruit and vegetables ('), as last amended by
Regulation (EEC) No 1754/92 (%), and in particular the
second subparagraph of Article 27 (2) thereof,

Whereas Commission Regulation (EEC) No 2519/92 (%),
introduced a countervailing charge on certain varieties of
plum originating in Romania;

Whereas . for these varieties of plum originating in
Romania there were no prices for six consecutive working

s

days ; whereas the conditions specified in Article 26 (1) of
Regulation (EEC) No 1035/72 are therefore fulfilled and
the countervailing charge on imports of certain varieties
of plum originating in Romania can be abolished,

HAS ADOPTED THIS REGULATION :

Article 1

Regulation (EEC) No 2519/92 is hereby repealed.

Article 2

This Regulation shall enter into force on 9 September
1992.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 8 September 1992.

() OJ No L 118, 20. 5. 1972, p. 1.
() O] No L 180, 1. 7. 1992, p. 23.
() OJ No L 250, 29. 8. 1992, p. 30.

For the Commission
Ray MAC SHARRY

Member of the Commission
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COMMISSION REGULATION (EEC) No 2613/92
of 8 September 1992

amending Regulation (EEC) No 2450/92 introducing a countervailing charge on
apples originating in Brazil

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to the Act of Accession of Spain and
Portugal,

Having regard to Council Regulation (EEC) No 1035/72
of 18 May 1972 on the common organization of the
market in fruit and vegetables (!), as last amended by
Regulation (EEC) No 1754/92 (%), and in particular the
second subparagraph of Article 27 (2) thereof,

Whereas Commission Regulation (EEC) No 2450/92 ()
introduced a countervailing charge on apples originating
in Brazil ;

Whereas Article 26 (1) of Regulation (EEC) No 1035/72
laid down the conditions under which a charge intro-

duced in application of Article 25 of that Regulation is
amended ; whereas, if those conditions are taken into
consideration, the countervailing charge on the import of
apples originating in Brazil must be altered,

HAS ADOPTED THIS REGULATION :

Article 1
In Article 1 of Regulation (EEC) No 2450/92, ‘ECU 8,59
is hereby replaced by ‘ECU 35,71’

Article 2

This Regulation shall enter into force on 9 September
1992.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 8 September 1992.

() OJ No L 118, 20. 5. 1972, p. 1.
() OJ No L 180, 1. 7. 1992, p. 23.
() O] No L 243, 25. 8. 1992, p. 22.

For the Commission
Ray MAC SHARRY

Member of the Commission
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COMMISSION REGULATION (EEC) No 2614/92
of 8 September 1992

fixing the import levies on white sugar and raw sugar

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Regulation (EEC) No 1785/81
of 30 June 1981 on the common organization of the
markets in the sugar sector ('), as last amended by Regula-
tion (EEC) No 61/92 (3, and in particular Article 16 (8)
thereof,

Whereas the import levies on white sugar and raw sugar
were fixed by Commission Regulation (EEC)
No 1813/92 (%)), as last amended by Regulation (EEC)
" No 2603/92 (%) ;

Whereas it follows from applying the detailed rules
contained in Commission Regulation (EEC) No 1813/92
to the information known to the Commission that the
levies at present in force should be altered to the amounts
set out in the Annex hereto;

Whereas, if the levy system is to operate normally, levies
should be calculated on the following basis :

— in the case of currencies which are maintained in rela-
tion to each other at any given moment within a band
of 2,25 %, a rate of exchange based on their central
rate, multiplied by the corrective factor provided for in

the last subparagraph of Article 3 (1) of Council Regu-
lation (EEC) No 1676/85 (°), as last amended by Regu-
lation (EEC) No 2205/90 (%),

— for the other currencies, an exchange rate based on an
average of the ecu rates published in the Official
Journal of the European Communities, C series, over
a period to be determined, multiplied by the coeffi-
cient referred to in the preceding indent;

Whereas these exchange rates being those recorded on 7
September 1992,

HAS ADOPTED THIS REGULATION :

Article 1

The import levies referred to in Article 16 (1) of Regula-
tion (EEC) No 1785/81 shall be, in respect of white sugar

and standard quality raw sugar, as set out in the Annex
hereto.

Article 2

This Regulation shall enter into force on 9 September
1992.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Brussels, 8 September 1992.

() OJ No L 177, 1. 7. 1981, p. 4.
() O] No L 6, 11. 1. 1992, p. 19.
() OJ No L 183, 3. 7. 1992, p. 18.
() OJ No L 262, 8. 9. 1992, p. 15.

For the Commission
Ray MAC SHARRY

Member of the Commission

() OJ No L 164, 24. 6. 1985, p. 1.
(9 OJ No L 201, 31. 7. 1990, p. 9.
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ANNEX

to the Commission Regulation of 8 September 1992 fixing the import levies on white sugar
and raw sugar

(ECU/100 kg)

CN code Levy ()
1701 11 10 39,55 ()
1701 11 90 39,55 ()
17011210 39,55 ()
1701 12 90 39,55 ()
1701 91 00 47,05
1701 99 10 ' . 47,05
1701 99 90 47,0509

() The levy applicable is calculated in accordance with the provisions of Article 2 or 3 of Commission Regulation
(EEC) No 837/68.

(3 In accordance with Article 16 (2) of Regulation (EEC) No 1785/81 this amount is also applicable to sugar
obtained from white and raw sugar containing added substances other than flavouring or colouring matter.
() No import levy applies to OCT originating products according to Article 101 (1) of Decision 91/482/EEC.

However, an amount equal to the amount fixed by Regulation (EEC) No 1870/91 B to be levied in accordance
with Article 101 (4) of the abovementioned Decision.
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(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION
of 14 April 1992

concerning aid granted by the Land of Berlin to Daimler-Benz AG Germany
(C 3/91 ex NN 5/91)

(Only the German text is authentic)

(92/465/EEC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular the first subpara-
graph of Article 93 (2) thereof,

Having given the parties concerned the opportunity to
submit their comments, in accordance with the above-
mentioned Article ('), :

Whereas :

In early July 1990 it became known that Daimler-Benz
AG (DB) intended to purchase from the Berlin Senate, for
DM 929 million, a large piece of land near the former
Potsdamer Platz, where until recently part of the Berlin
Wall stood.

On 13 July 1990 the Commission received a complaint
concerning the low price at which the land was being
sold to DB.

This position was also confirmed by press reports
claiming that the market price exceeded the price fixed
by the Berlin Senate by more than 400 % (corresponding
to a subsidy of some DM 400 million). The letter of
13 July 1990 was later withdrawn.

() OJ No C 128, 18. 5. 1991, p. S.

In response to the Commission’s requests for information
by letters dated 26 July and 9 October 1990, the German
authorities supplied detailed information on the transac-
tion by letters dated 25 July, S September, 20 September
and 28 November 1990, providing :

— a copy of the valuation report by the Senatsverwaltung
fur Bau- und Wohnungswesen (SBW — Senate Admi-
nistration for Construction and Housing) dated
28 May 1990,

— a copy of the contract of sale,

— copies of extracts from German laws and regulations
relating to property transactions by public authorities,

— copies of the relevant maps prepared by the Gut-
achterausschuf fiir Grundstiickswerte in Berlin (GGB
— Expert Group on Land Valuations in Berlin) which
contain land values as at 31 December 1988 for parts
of Berlin,

— some explanations of the practice of land valuations,
— data on other land sales in the same area,

— two valuations performed in 1990 for comparable land
sales in the same area,

— background information on the trend of rental values
in Berlin.

Under the contract of sale of 16 July 1990, the 61 710 m?
site was sold by the Land of Berlin to DB free from all
encumbrances for DM 92 873 550. The price is based on
a floor area indicator of 4,0, with the purchase price rising
or falling by DM 25/m? for each increase or decrease of
0,1 in the floor area indicator (with a lower limit of 3,5).
Building on the land is to be carried out in accordance
with the result of a competition involving ideas for the
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development of the site, with the objective of a gross floor
area of 265000 m2, of which 20 to 30 % would be for
outside use (shops, cultural facilities, restaurants, recrea-
tional facilities, apartments, etc)) and the rest for office
use. The purchase price was to be paid within two weeks
of conclusion of the contract. In the event that planning
permission had not been obtained within four years,
DB may cancel the contract. The Land: of Berlin may
cancel the contract if certain planning requirements and
building deadlines are not complied with by DB.

In its comments the Federal Government stated that the
price was based exclusively on the market value of the
land, which had been established by the SBW in line with
the relevant laws and regulations, and therefore did not
contain any State aid. Speculative price increases linked to
the unification of the two parts of Berlin and the future
reorganization of that part of the city could not, in the
German Government’s view, be included in the valuation
- of the market price, and indeed should not be included
under current law. In establishing the market price, the
following price-reducing factors had been taken into
account :

— part of the land cannot be built upon because of the
need to preserve old trees growing there,

— permanent access must be given to public utilities,

— the purchaser must bear the costs of making the site
ready for development,

— the purchase price had to be paid within two weeks of
the contract being signed, even though building work
cannot actually start for some while.

On 28 February 1991 the Commission decided to initiate
the procedure provided for in Article 93 (2) of the EEC
Treaty in respect of the land purchase contract of 16 July
1990 between the Land of Berlin and DB, analysis of the
facts then known to the Commission having shown that
the sale price was very probably substantially less than the
market value of the land, since the valuation carried out
by the SBW was in many respects unusual and very much
open to criticism. In addition, the Commission had
misgivings regarding the administrative procedure which
the Berlin Senate had carried out in the case. As a result
of the sale price being set at less than the market value, it
was possible for the sale to contain indirect aid to the
purchaser. Since the investments that are to be carried out
on the land involve trade in services relating to DB’s
motor vehicle and other activities, in which there is inten-
sive ‘intra-Community trade, the Commission took the
view that the aid threatened to distort intra-Community
trade within the meaning of Article 92 (1) of the EEC
Treaty. In addition, it appeared doubtful to the Commis-
sion that any exemption under Article 92 could be
granted for any State aid connected with the sales transac-
tion.

As part of the Article 93 (2) procedure, the Commission
called upon the relevant German authorities, in ac-
cordance with Articles 198 and 199 of the Bundesbauge-
setz (Federal Building Law) of 12 December 1986, to have
a completely independent, neutral group of experts such
as the GGB carry out a second expert opinion on the
market value of the land as at May 1990, taking account
not only of the first valuation and the facts on which it
was based, but also the questions raised by the Commis-
sion during the procedure.

By letter dated 20 March 1991, the Commission gave the
Federal Government notice to submit its comments
within one month and to provide all the information
necessary for the appraisal of the case. The other Member
States and interested parties were also given notice to
submit their comments.

II

As part of the Article 93 (2) procedure, the Federal
Government submitted its comments by letter dated
17 April 1991. It considered that the following informa-
tion was crucial to assessment of the case:

— DB had announced as early as 1988 that it was in-
terested in investing in Berlin. Its decision to opt for
the Potsdamer Platz site was taken in September 1989.
While the area in question is the geographical centre
of Berlin, it is at present still a derelict part of the city.

— The market value of the site was determined on the
basis of a floor area indicator of 4,0. This can mean,
for example, 100 % utilization of the surface area of
the site for buildings having four floors, or 25 % use
of the site for buildings having 16 floors, etc. The
floor area indicator merely indicates a ratio. Any
change in the indicator means a change in the
purchase price.

— Since July 1990 a total of 15 sites have been sold in
the vicinity of the former Berlin Wall: one site is
within a comparable central area, eight are in residen-
tial or mixed areas and six are in the commercial and
industrial area.

— DB is not receiving any public funding for the
purchase of the land. It has not yet been decided
whether DB’s building project (initially estimated at
DM 700 to 800 million) will receive assistance.

— Except in the case of expropriation (cf. Federal Buil-
ding Law), valuations of land sold by the Berlin Senate
do not have to be carried out systematically by inde-
pendent groups of experts, but may, as in the present
case, be carried out by the relevant administration of
the Berlin Senate, i.e. the SBW.

— The contract provides that no building may be carried
out in the vicinity of the former Potsdamer Strafle.
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— The negotiations with the Verein fir bergbauliche
Interessen (Association of Mining Interests) referred to
when the procedure was being initiated are still being
carried out.

— The Land of Berlin must not act speculatively in
selling sites belonging to the Land, but must try to
give impetus to the development of the city and the
economy.

The Commission was simultaneously informed that the
Berlin Senate had asked the GGB by letter dated 11 April
1991 to determine once again the market value of the
area acquired by DB in the vicinity of the Potsdamer
Platz as at April and May 1990 and to give its views on
the misgivings regarding the first valuation expressed by
the Commission when initiating the procedure. This work
would take two months. By letter dated 24 May 1991, the
German authorities promised that the second valuation
would be ready by mid-July.

The German authorities transmitted the official second
valuation of 9 July 1991 by letter dated 25 September
1991. Attached to the letter were an opinion dated
22 July 1991 by the SBW (which had undertaken the first
valuation), a background memo by the Berliner Senatsver-
waltung fiir Wirtschaft und Technologie (Berlin Senate
Administration for Economic Affairs and Technology),
the opinion dated 18 September 1991 by DB within the
framework of the Article 93 (2) procedure and a further
valuation, similarly dated 18 September 1991, which a
private expert had carried out on behalf of DB.

Two other Member States (France and Denmark)
submitted comments supporting the Commission’s
action. The comments were communicated to the
German Government. Referring to the French comments,
the German Government stated in its reply that the
Community framework on State aid to the motor vehicle
industry was not applicable in this case, since DB was
going to use the site to locate its subsidiary Daimler-Benz
Interservices AG (Debis), which was completely indepen-
dent of its motor vehicle subsidiary Mercedes-Benz AG.
There was no question of motor vehicle production on
the site.

In its comments, DB states that the land purchase
contract does not contain any element of State aid to DB
within the meaning of Article 92 of the EEC Treaty. DB
puts forward the following arguments in support of this :

— in April/May 1990 the reunification of Germany was
by no means certain, and the land sold was in an area
marked by its proximity to the Berlin Wall, which was
then still in existence,

— DB agrees with the criticism levelled by the SBW and
the private expert at the GGB’s rough division of the
site into three sections, the choice of the central area
used for comparison and the fact that the additional
costs involved in maintaining and renovating a buil-
ding listed as a historical monument were not taken
into account,

— it is evident from the various calculations that the
market value can be estimated only approximately and
consequently involves a certain spread within which
the agreed purchase price lies,

— assessment of any aid elements cannot be based on
the market value alone, but must take account also of
the particular contribution being made to the develop-
ment of the city and the pointer being given to subse-
quent investors, and also DB’s willingness to acquire
at well above market value a piece of land within the
larger undeveloped section and an adjoining building
alongside the smaller undeveloped section, both of
which are not required for DB’s purposes,

— DB estimates its additional obligations and costs
arising from the contract of sale (acquisition and
demolition of the Bellevue Tower adjacent to the
smaller undeveloped section, financial costs until such
time as the site is ready for building upon, costs of the
architectural competition, loss arising from allocating
25 % of the net usable floor space to third parties for
use other than office use) at DM 207,8 million, i.e.
more than the market value estimated by the GGB,

— all the abovementioned aspects of the land purchase
(contribution by DB to the development of the city)
make the land purchase contract a special transaction
that cannot be compared with a normal land purchase
contract for industrial purposes.

Nor, it is argued, is it evident how a (hypothetical) State
aid could influence DB’s competitive position, since only
some 35 % of the converted site is to be used for the
firm’s own offices (Debis), so that it is unclear how trade
between Member States would be affected. Furthermore,
the advantage to DB of having its offices in this area of
Berlin and not in another area is irrelevant in terms of the
market and competition and has no bearing on trade
between Member States.

Lastly, if the Commission were to find that State aid had
been granted, it would have to consider whether such aid
could be allowed under Article 92 (2) (c) and 3 (c). Berlin
was one of the areas of Germany most affected by the
division of Germany and was still suffering the effects of
it. State aid for the reconstruction of the relevant part of
Berlin with the aim of promoting the development of the
city would have to be deemed compatible with the Treaty.
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After initial examination of the German Government’s
views summarized above, the Commission in December
1991 accepted the German authorities’ proposal that the
various aspects of the case be discussed jointly. It was
decided to set up an ad hoc group of experts that would
quantify the additional cost and benefit in connection
with the later purchase of an adjacent site for DB’s
project. This would allow the Commission to gain fuller
knowledge of all the facts connected with the case. By
letter dated 21 February 1992, the German authorities
transmitted all the necessary calculations and supplemen-
tary information on which the group of experts had
agreed.

III

. The expert opinion by the GGB of 9 July 1991 was
drawn up and signed by all seven independent experts of
the GGB. The expert opinion concluded that the market
value of the land as at April 1990 amounted to DM
179 706 000. The market value as at May 1990 was the
same, since trends on the land market could be deter-
mined only over a longer period than one month. In
determining this market value, the GGB took the follo-
wing aspects into account:

— the legal circumstances, which include not only the

" land registry description of the land and the contract
of sale, but also building law provisions and regula-
tions,

— the position, physical properties of the site and other
characteristics militating in favour of division into
three separate sections, namely the developed section
with the historical Weinhaus Huth, the undeveloped
section between Potsdamer Strafle, Einhornstrafle and
Linkstrafle (excluding the 500 m? in private owner-
ship) and the undeveloped section between Einhorn-
strafle, Linkstrafle, Schellingstrale and Reichpietsch-
ufer (excluding the developed section with the
Bellevue Tower),

— the criteria governing determination of the market
value of the three sections of the site, which, in addi-
tion to the standard criteria laid down by law, take
account of the new town planning concepts that are
being developed as a result of the town planning
competition being held for this part of the town ; the
contractual requirement that parts of the converted
site ‘be used for purposes other than office use is in
this respect deemed to be the standard rule in core
areas, while the unbuilt-up land is regarded as being
exempt of any contribution to development.
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The valuation may be summarized as follows. The market
value of the first undeveloped section (46 363 m?) was
determined in the following analytical steps:

— the Potsdamer Platz will probably later be similar in
quality to the area round the Emst-Reuter-Platz,
Hardenbergstrale and Fasanenstrafle, so that the
average standard land value of these areas at the end
of 1988 (DM 2 335/m? can be taken as the starting
value,

— an estimate of the average rise in land values between
the end of 1988 and April 1990, with. the application
of regression analysis, gives a rise in value of 65 %
(DM 3 853/m?),

— correction for locational differences such as technical
and social infrastructure, transport links and future
expected utilization, applying a multifactor analysis,
gives a reduction in land value of 10,7 % (DM
3 441/m?),

— correction for variation in building use, applying
conversion coefficients, gives an increase in value of
20,2 % (DM 4 136/m?),

— the usual correction for large building sites has not
been applied because of the ideal planning possibili-
ties and the rarity value of the purchase opportunity,

— correction to take account of the need to preserve the
historical Potsdamer Strale and the planning uncer-
tainty regarding the small piece of land in private
ownership gives a reduction in the value of the land of
5% (DM 3929/m?,

— correction for unexpected building delays until such
time as the mandatory town-planning conditions have
been met, applying a three-year discount factor and an
interest rate of 8,7 %, gives a reduction in value of
22,2 % (DM 3 059/m?), '

— multiplying the final land value of DM 3 059/m? by
the total area of 46 363 m? gives a market value of DM
141 824 417.

In assessing the second undeveloped section (14 285 m?),
the following analytical steps were applied :

— correction of the final land value of the first section
(without the 5 % correction for the need to protect
historical monuments, i.e. DM 3 220 m? because of
the less central location compared with the compara-
tive sites chosen for the first sections gives a 25 %
decrease in value (DM 2415 m?),

— correction for the adjoining Bellevue Tower in view of
compliance with the prescribed distances between two
buildings is not necessary, since the floor area indi-
cator of 4,0 can still be complied with,

— multiplying the final land value of DM 2 415 m? by
the total area of 14 285 m? gives a market value of DM
34 498 275.
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Assessment of the historical wine tavern (1 062 m?) was
carried out on the basis of the following analytical steps :

-— the starting point is the annual rental income after
adjustment to take account of certain sections with
artificially low rents (DM 247 267),

— from this gross income, annual administrative costs
must be deducted, giving an annual net income of
DM 111 217, '

— the capitalized-income value is calculated by dividing
the annual net income by the standard real property
interest rate of 3 % (DM 3 707 233),

— after adjustment to take account of the cost of renova-
ting two offices, borne by the tenants, the final market
value is DM 3 383 763.

Adding together the market values of all three sections,
the market value of the total site in round figures is DM
179 706 000.

With regard to the Commission’s comments when it
initiated the procedure, the GGB puts forward the follo-
wing reasons for the differences in the SBW’s valuation
and its own expert opinion :

1. use of a different comparative area, where the standard
land value amounts to between DM 2000 and
2 500/m? instead of DM 900 to 1100/m?;

2. inclusion of the price trend beyond April/May 1990 to
include the period up to the beginning of 1991 ;

3. so as take account of the anticipated increase in the
degree of utilization, new conversion coefficients were
applied on the basis of land sales in the period
1989/90. These coefficients have not yet been publi-
shed ; v

4. the northern undeveloped section was not divided into
six assessment units but was assessed as a single piece
of building land. The route of the former Potsdamer
Strafle was incorporated as building land and was not
assessed as a separate piece of land dividing the buil-
ding site;

5. in determining the market value of the developed
piece of land (wine tavern), use was made not of the
comparative value procedure, but of the capitalized
income value procedure.

In its comments of 22 July 1991 on the GGB’s expert
opinion, the SBW defends the assumption underlying its
initial valuation and in particular does not share the
GGB’s view regarding the consequences of the former
Potsdamer Strafle on the valuation. The SBW accordingly
included in an annex a variant on the GGB’s valuation
with differing assumptions regarding the former Pots-
damer Strafle, reaching the conclusion that the result of
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the GGB’s assessment should accordingly be DM 8,2
million lower.

The study carried out by the private expert on 18 July
1991 at DB’s request criticizes the GGB’s expert opinion
for treating the entire site as building land, the compa-
rison made with sites in the Ernst-Reuter-Platz/
Hardenbergstrale business district and a number of
detailed aspects of the GGB’s chosen method. The private
expert assesses the market value at DM 99,24 million.

The group of experts referred to in Part II looked at the
question of how high the assessment should be of the
additional costs and benefits for DB’s building project as
at 1 January 1991 arising from the private site at Eich-
hornstrafle 5-6 with the Bellevue Tower acquired in
December 1990 (i.e. six months after the land transaction
with the Senate). In the Commission’s view this purchase -
decision entailed not only obligations and costs for DB,
but also future financial benefits, since the inclusion of
this site improved DB’s chances of increasing the floor
area indicator of 4,0 provided for in the contract of sale,
since no distances between buildings had to be taken into
account for buildings to be constructed on the abovemen-
tioned second piece of land. In the event, by decision of
the Berlin Senate of 11 December 1991, the floor area
indicator for DB’s project and other building projects in
the vicinity of the Potsdamer Platz was increased to 5,0.

The additional costs for DB’s building project arising
from this transaction were assessed at DM 59,1 million,
whereas the additional benefits associated with it were put
at DM 6,1 million, so that the aggregate result was addi-
tional net expenditure of DM 53 million. This calculation
may be summarized as follows :

— the additional price of DM 42,5 million which DB
paid for the purchase of the Bellevue Tower corres-
ponds to the difference between the purchase price
(DM 64,2 million) and the market value of the land
according to the GGB'’s standard land map as at 31
December 1990 extrapolated to take account of a floor
area indicator of 5,0 (DM 21,7 million),

— the financial costs amounting to DM 5,7 million
correspond to the difference between the interest
burden on the basis of the official interest rate of
8,9 % for a period of 2,5 years up to mid-1993,
discounted to 1 January 1991, the date set for the
demolition of the building (DM 8,2 million), and the
value of rental income as at 1 January 1991 (DM 2,5
million),

— the costs of vacating the building and resettling its
present inhabitants, amounting to DM 7,1 million,
correspond to the sum of the discounted interest cost
subsidy, which DB will have to pay to the university
administration, which will have to accommodate some
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300 students in a new student residence as from 1993
(DM 6,3 million), and the discounted rental costs
which DB will have to pay for the accommodation of
some 250 migrants and refugees until the current
leasing agreement expires (DM 0,8 million),

— the demolition costs amounting to DM 3,8 million
correspond to the discounted amount of the current
best demolition tender, which is based on average
demolition costs of DM 110/m’,

— the increase in value of the Senate’s site as a result of
the inclusion of the Bellevue site is estimated at DM
6,1 million ; this amount is determined by multi-
plying the surface area by the difference between the
value adjustment per m? corresponding to the GGB’s
conversion coefficients in connection with an increase
in the floor area indicator from 4,0 to 5,0 (DM 348,10)
and the adjustment payment already provided for in
the contract (DM 250).

The Daimler-Benz Group is one of the largest industrial
undertakings in Europe. In 1990 it had a worldwide
turnover of DM 85,5 billion, DM 55,6 billion of which
was achieved on the Community market. Mercedes-Benz
(cars and utility vehicles) accounts for more than two
thirds of this turnover, while AEG and Deutsche Aero-
space each account for 15 % and DB Inter-Services
(Debis) 3 %.

Debis, which was established on 1 July 1990, comprises
all of the group’s service activities (data processing, finan-
cial services, insurance, offset transactions and marketing
services), some of which are carried out direct with other
parts of the DB Group. The main focus of the financial
service activities, for example, is leasing agreements with
Mercedes-Benz customers.

In 1990 Mercedes-Benz sold 823 700 vehicles worldwide.
The 535 400 vehicles sold in the Community account for
3,1 % of cars and 15,6 % of utility vehicles (vans and
lorries) registered in the Community. The decision to
move parts of Debis to Berlin is intended to strengthen
the firm’s position in eastern Europe. According to its
own statements, DB wants to play a key role in the recon-
struction of East Germany and the rest of the Comecon
countries.

As the Commission stated when initiating the procedure,
‘the question of the existence or not of State aid centres
on whether the terms and conditions of sale of the site to
DB by the Land of Berlin depart from normal commer-
cial practice to such an extent as to constitute State aid
within the meaning of Article 92 (1) of the EEC Treaty'.
This remains the basis for considering the case ().

According to Berlin regional legislation (Landeshaushalt-
sordnung und Grundstiicksordnung), land may be sold
only at its full value. In the Federal Building Law, the
market value of land is defined as the price which at the
time to which the determination of price relates could be
obtained in the normal commercial market considering
the legal circumstances, the physical characteristics, the
other qualities and the location of the land or of any
other object of valuation without taking into considera-
tion extraordinary or personal circumstances. This Federal
Building Law further provides that the valuation should
be performed by an independent group of experts whose
principal task is not the administration of the land owned
by the regional public authority for which the valuation
exercise is being carried out. If necessary, the regional
public authorities can request one or more higher-ranking
groups of experts to provide a second valuation.

In view of the above, the Commission had some doubts,
in initiating the procedure, on the administrative proce-
dure followed by the Berlin authorities in the case. The
selection of the SBW as the expert body for the valuation
of the site is open to criticism due to the fact that this
public entity may, in cases of land sale by the Berlin
Senate, not constitute the independent expert group
required by the Federal Building Law, since it is part of
the administration of the Berlin Senate and has no inde-
pendent status. Moreover, the Commission is concerned
that no second opinion by one or more higher-ranking
groups of experts was requested, particularly given the
discretionary decisions on the underlying assumptions
that had to be made and the subsequent public contro-
versy surrounding the SBW’s valuation. In this context,
the Commission also pointed out that a fully autonomous
public body existed in the form of the GGB.

(") In examining the question of whether this land transaction
contains any elements of State aid, the Commission applied
arguments similar to those in Decision 92/11/EEC of July
1991 (Toyota) (OJ No L 6, 11. 1. 1992, p. 36).
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In their letter of 17 April 1991, the German authorities
stated that, in the case of the Land of Berlin, determina-
tion of the market value of land did not necessarily have
to be carried out by an independent group of experts. As
evidence of this, various copies of legislative provisions
relating to the Land of Berlin were sent. Although it may
be the case that there was no legal requirement that the
GGB be involved as far as the Land of Berlin is
concerned, the Commission remains convinced that, in
view of the exceptional size and nature of the land sold,
the lack of any reference value and the difficulties
involved in assessing how this part of the city is to be
integrated into future town planning, the Senate could not
assume with sufficient certainty that the land would be
sold at its full value.

The Commission accepts that the lack of an independent
valuation merely indicates the possibility that the
commercial value of the land has been underestimated.
Confirmation that this has been the case and an objective
determination of the commercial value would, in the
Commission’s opinion, be possible only if a second valua-
tion were requested which, in accordance with the Federal
Building Law of 12 December 1986, should be carried out
by a completely independent and neutral committee of
experts. For this purpose, the Commission, when initi-
ating the procedure, asked the competent German autho-
rities to have such an independent alternative valuation
carried out.

By letter dated 11 April 1991, the Berlin Senate asked the
GGB to recalculate the commercial value of the land,
taking account not only of the first valuation and the facts
underlying it, but also the questions raised by the
Commission when it initiated the procedure. The only
difference of opinion with the Commission regarding the
terms of the revaluation was the time to which the valua-
tion related, with the Berlin Senate, as in the case of the
first valuation, preferring April 1990, whereas the
Commission suggested May 1990. The Berlin Senate
accordingly asked for the valuation to be carried out in
respect of two months, once in respect of April 1990 and
once in respect of May 1990. Requesting the GGB to
comment also on the Commission’s expressed misgivings
regarding the method of the first valuation, the Senate
stressed the need for a more uniform and an impartial
valuation method.

The Berlin Senate and the Commission were accordingly
from then on in agreement as to the choice of the expert
and the terms of the second valuation, with the exception

of the time to which the valuation related, a question on
which there remained a difference of opinion.

Irrespective of the result of this independent second valu-
ation, the two parties were accordingly implicitly in agree-
ment that the GGB would give an unbiased and profes-
sional expert opinion on the full value of the land
acquired by DB. The question whether the purchase price
contained an element of State aid would therefore from
now on be determined entirely in accordance with the
result of the second valuation.

In its expert opinion of 7 July 1991, the GGB put the
commercial value of the land as at April and May 1990 at
DM 179706 000. The only remaining difference of
opinion between the Commission and the Berlin Senate
regarding the terms of the second valuation thus became
irrelevant, since the two valuations relating to April and
May reached the same conclusion. The result of the
second valuation means that the purchase price of DM
92 873 550 is DM 86 832 450 less than the full value of
the land.

The German authorities transmitted the second valuation
by letter dated 25 September 1991. Attached to the letter
were the comments of the SBW justifying the initial valu-
ation, the comments of DB as part of the Article 93 (2)
procedure (in which DB also quantified its town planning
obligations) and the private expert opinion.

As regards the arguments which the SBW, the private
expert and DB made on the GGB expert opinion, the
Commission would like to begin by noting generally that
such arguments would have been more persuasive if they
had been put forward before the Berlin Senate accepted
the terms of the second valuation requested by the
Commission and before the GGB presented its expert
opinion. As far as the alternative assessment commis-
sioned by DB on its own initiative after receiving the
GGB expert opinion is concerned, the Commission
refuses to give any preference to a second calculation for
which one of the parties wishes after the event to replace
an officially appointed seven-man committee of experts
without any good reason by a private expert. Moreover,
the Commission does not take the view that the content
of this less detailed valuation justifies rejection of the offi-
cial expert opinion.

As far as criticism of various aspects of the method
applied by the GGB is concerned, the Commission is of
the opinion that the officially appointed expert
committee had access to all the statistical information and
the latest methods used by professional experts in land
valuations. As regards DB’s argument that the commercial
value must also take account of the obligations and
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charges which the undertaking has agreed to as part of
the planning requirements for this part of the city, the
Commission would point out that the GGB’s expert
opinion takes account of all DB’s contractual obligations,
including those which partly restrict the commercial use
of the land. Reference should be made here to the
remarks in the expert opinion on the key criteria for
determining the commercial value (see above).

The only additional obligations expressly provided for
neither in the sale contract nor in the two valuations and
now quantified by DB stem from the purchase and demo-
lition of the Bellevue Tower and the inclusion of the
Bellevue site in the construction project. However, these
additional costs, which were not known at the time of the
purchase and were obviously taken on by DB only later,
could not have influenced the commercial value in
April/May 1990 and consequently could not have influ-
enced the purchase price.

Consequently, the Commission concludes that the diffe-
rence of DM 86,8 million between the land valuation
carried out by the GGB and the purchase price paid by
DB constitutes aid by the Land of Berlin to DB.

When initiating the procedure, the Commission stated
that the aid which enabled DB to acquire the land at less
than its full value constituted aid to DB within the
meaning of Article 92 (1) of the EEC Treaty. Since the
investments to be carried out on the land affect trade in
services associated with the group’s motor vehicle and
other activities, in respect of which there is intensive
intra-Community trade, the aid threatens to distort intra-
Community competition.

It is irrelevant in this respect whether parts of the area,
once rebuilt, can be relet, since such lettings are commer-
cial lettings which can afford DB profits. Nor can the
Commission agree with DB’s analysis that the subsidized
purchase price is irrelevant in terms of the market or
competition, because DB would have tried to acquire
another site in Berlin on similar terms if it had not been
able to acquire the Potsdamer Platz site under the terms
of the contract of 16 July 1990. The GGB has pointed out
that DB’s opportunity to buy the site was an extremely
rare one, so that DB had virtually no alternative opportu-
nities to buy land of this size in the centre of the city.
The State aid consequently did not necessarily influence
DB’s locational choice, but can rather be regarded as an
unexpected benefit which threatens to distort competi-
tion, since it may lead to an increase in DB’s profit
margins in its service and/or industrial activities.

VI

The aid, which does not fall within the scope of an
approved aid scheme, should have been notified to ‘the
Commission in accordance with Article 93 (3) of the EEC
Treaty. Since the Federal Government did not notify the
aid in advance, the Commission was not able to submit
its comments on the measures before they were imple-
mented. The aid is consequently unlawful, since it was
granted in breach of Article 93 (3).

Since the procedural provisions of Article 93 (3), which
are also of significance for public order, are mandatory
and since the Court of Justice confirmed their direct
effect in its Judgment of 19 June 1973 in Case 77/72 ("),
the illegality of the aid cannot be remedied after the
event. .

vil

In its comments, DB argued that any aid granted under
Article 92 (2) (c) was compatible with the common
market.

Article 92 (2) (c) does indeed provide that ‘aid granted to
the economy of certain areas of the Federal Republic of
Germany affected by the division of Germany, in so far as
such aid is required in order to compensate for the
economic disadvantages caused by that division’ is
compatible with the common market.

West Berlin is certainly one of the areas covered by that
provision. Thus, the Commission has on previous occa-
sions, and most recently in March 1989 (cf. State aid N
266/88) authorized numerous grants of aid for the
economy of West Berlin provided for in the Berlinforde-
rungsgesetz (Berlin Promotion Law), on the basis of
Article 92 (2) (c) and in accordance with the joint declara-
tion of the six founding Member States of the Commu-
nity regarding the special position of Berlin and the need
to afford it the support of the free world.

In its Communication on the Community and German
unification of 21 August 1990 (%), the Commission took
the view that the economic justification for continued
subsidization of Berlin had ceased to exist. The Commis-
sion, which welcomed the intention of the Germany
authorities to phase out such aid totally, stated that, in its
own re-examination of aid to the Zonal Border Area and
West Berlin, which was in progress, it would take a deci-
sion on the phasing-out period which it considered neces-
sary and justified for such aid.

(") Capolongo v. Maya, [1973] ECR 611.
() COM(90) 400/1 final, 21. 8. 1990, p. 70.
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However, the German authorities and DB have pointed
out that DB made it clear as early as 1988 that it was inte-
rested in investing in Berlin and that the Potsdamer Platz
was selected in September 1989, i.e. before the Berlin
‘Wall was opened up. Even in April 1990, when the valua-
tion of the chosen site was undertaken, no decision had
yet been taken on the reunification of Germany and the
timing of any such reunification was highly uncertain. At
that time, the area round the Potsdamer Platz was not in
any way integrated into West Berlin ; nor were there any
specific plans for the development of that part of the city.

A particular complicating factor for any investor inte-
rested at that time in acquiring a large piece of land in
that part of the city was the uncertainty as to the owner-
ship of certain sites and the .impossibility of combining
larger pieces of land without the usual disadvantage of
having smaller pieces within the sites belonging to private
individuals unwilling to sell. It is therefore not surprising
that each of the three alternative pieces of land which
were offered to DB by the Berlin Senate in January 1990
had these shortcomings.

The demolition of the Berlin Wall at the beginning of
1990 did not by any means eliminate the obvious disad-
vantages of the division of Germany and in particular the
disadvantages for this part of the city. This situation
confronted any specific interest on the part of large
private investors (leaving aside DB), since any private
project would have had to take account of a new town
planning policy, as yet unspecified building regulations
and public investment relating to transport links and
public utilities. These circumstances and in particular the
fact that the town planning requirements had not yet
been determined not only created a large degree of uncer-
tainty, but also meant that any potential investor had to
be prepared to accept financial risks that were virtually
unquantifiable.

The Commission consequently concedes that the Berlin
Senate would have had sufficient arguments to demon-
strate that specific aid was necessary and justified in order
to offset the abovementioned disadvantages and to win
over a pioneering investor who would be willing to accept
the associated risk and undertake a large building project
that would contribute to the town planning objectives for
this part of the city.

In addition, the contract of sale imposes various specific
obligations on DB that still have to be determined in
detail once the town planning policy has been finalized
and an implicit additional obligation on DB to acquire, if
possible, the Bellevue Tower, to demolish this ‘eyesore’
and to include the site in the building project. After

examination of the information transmitted to it by letter
dated 25 September 1991, the Commission continued to
take the view that the contract of sale contained a State
aid element, but conceded that the Berlin Senate could
grant State aid and that such State aid was necessary in
order to offset the disadvantages created for DB by the
circumstances surrounding the contract of sale at that
time before unification. However, in so far as such
circumstances were not expressly reflected in the contract,
they could not be taken into account in the valuation of
the land, though they justified State aid to offset such
disadvantages.

The Commission therefore declared itself willing at the
end of 1991 to examine, together with the Berlin Senate’s
experts and with DB, the financial consequences of the
additional obligations and charges imposed on DB in the
sale contract. For this purpose, the Commission deter-
mined the net expenditure which DB would incur as a
result of its decision to include the land at Eichhornstrafle
5-6 in the building project. Such net expenditure could be
regarded as a reflection of the economic disadvantages
created in July 1990, i.e. before German unification, by
the division of the country. Aid to offset these additional
real economic costs could accordingly be justified on the
basis of Article 92 (2) (c). However, the Commission
emphasized that it could not declare itself in agreement
with the net expenditure specified by DB in its
comments during the procedure, which DB had estimated
at DM 112,5 million out of the total of DM 207,8 million
arising from obligations and charges under the contract of
sale.

As stated above, the technical examination undertaken in
January and February 1992 reached the conclusion that
the net expenditure incurred by DB as a result of the
purchase of the Bellevue Tower and the inclusion of the
Bellevue site in the building project should be put at DM
53 million. The Commission therefore takes the view that
aid to DB amounting to a maximum of DM 53 million is
compatible with the common market under Article 92 (2)

(©)-

The remaining aid amounting to DM 33,8 million
contained in the contract of sale is, however, incompatible
with Article 92 of the EEC Treaty.

Article 92 (3) specifies the types of aid that may be consi-
dered compatible with the common market. Compatibi-
lity with the Treaty must be determined here in a
Community context and not with reference to a single
Member State. So as to ensure the proper functioning of
the common market and take account of the principles of
Article 3 (f), the derogations provided for in Article 92 (3)
from the basic ban on aid laid down in Article 92 (1)
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must be interpreted strictly in examining aid schemes or
individual aid. In" particular, they must be applied only if
the Commission is convinced that market forces alone are
not sufficient to cause potential aid recipients to act,
without aid, in such a way as to contribute to achieving
one of the objectives specified in Article 92 (3).

As regards the derogation provided for in Article 92 (3) (a),
it should be noted that the Commission has always taken
the view that none of the regions of West Germany has
such a serious economic and social situation as to allow
application of this derogation from the basic ban on aid
under Article 92 (1) (under this derogation, aid to promote
the economic development of areas where the standard of
living is abnormally low or where there is serious under-
employment may be considered to be compatible with
the common market).

As regards the derogation provided for in Article 92 (3)
(b), the indirect aid for the purchase of the land in ques-
tion is not intended either to promote an important
project of common European interest or to remedy a
serious disturbance in the economy of a Member State.

Under Article 92 (3) (c), aid to facilitate the development
of certain economic activities or of certain economic areas
may be authorized, where such aid does not adversely
affect trading conditions to an extent contrary to the
common interest.

On the regional aid aspect, it should be noted that, in
DB’s view, Berlin should continue to be included
amongst the German regions requiring assistance because
the effects of the division of Germany are still evident.
However, the aspect of the division of Germany is an
argument that must be examined within the framework of
Article 92 (2) (c). With regard to the eligibility of a region
to receive regional aid under Article 92 (3) (c), the
Commission has drawn up and published an analytical
method involving two stages of analysis (!). Under the
criteria applying in the first stage of analysis, the region in
question must, on the basis of the thresholds (1990)
applying for Germany, have either a gross domestic
product per head of population of a maximum of 74 % of
the (West German) national average or an unemployment
rate of more than 143 % of the national average.
However, West Berlin does not come near these

() OJ No C 212, 12. 8. 1988, p. 2.

thresholds (gross domestic product 1986 : 102 % ; unem-
ployment 1987 to 1990 : 119,4 %).

Other economic indicators may be applied in the second
stage of analysis; in some circumstances, and especially
for regions which are at the margin of the thresholds
applied in the first stage of analysis, it is possible that the
second stage may reveal an adequate justification for re-
gional aid.

However, West Berlin is far from satisfying the thresholds
established in the first stage of analysis. Furthermore, it
must be noted that, when the new list of West German
assisted areas was established on 25 January 1991, West
Berlin was not included as requiring regional assistance
under the joint task on the ‘improvement of regional
economic structures’, which represents the main German
regional aid scheme.

As the following economic indicators show, Berlin is near
the (West German) national average. Gross wages in the
West Berlin region amount to 98 % of the West German
average, which, given the substantial tax advantages exis-
ting for West Berlin, corresponds in net terms to a wage
level that is above the West German average. Further-
more, West Berlin’s infrastructure endowment is 99 % of
the West German average.

In view of the observations set out above, regional aid for
West Berlin cannot be considered to be compatible with
the common market within the meaning of Article 92 (3)

©)-

It should also be mentioned that indirect ad boc aid that
is granted outside any transparent aid scheme cannot in
principle be deemed to be compatible with the common
market within the meaning of that Article.

On the basis of the above observations, the derogation
provided for in Article 92 (3) (c) (regional aspects) cannot
be applied to the aid.

As far as the derogation provided for in Article 92 (3) (c)
for ‘aid to facilitate the development of certain economic
activities is concerned, the Commission can consider
certain aid to be compatible with the common market if
such aid does not adversely affect trading conditions
between Member States. The development of DB’s service
activities does not qualify for such a derogation, since
there are no grounds for assisting undertakings in this
sector, and since such economic activity cannot be
regarded as essential to the Community as a whole.
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VIII

In the case of aid that is incompatible with the common
market, the Commission has the power under Article 93
(2) of the EEC Treaty, as confirmed by the Court of
Justice in its Judgment of 12 July 1973 in Case 70/72 (')
and in a further Judgment of 24 February 1987 in Case
310/85 (?), to require Member States to compel recipients
to repay the aid granted. The German authorities must
therefore within two months recover the unlawful aid
granted to DB by the Land of Berlin. The recovery of the
aid must take place in accordance with the relevant
national provisions, including the provisions on the
payment of interest on arrears in the case of liabilities to
the State, if the repayment occurs after expiry of the dead-
line set by the Commission,

HAS ADOPTED THIS DECISION :

Article 1

The land purchase contract of 16 July 1990 between
Daimler-Benz AG and the Land of Berlin concerning a
site of 61 740 m? at the Potsdamer Platz in Berlin
contains State aid amounting to DM 86 832 450, such aid
being -illegal, since it was granted to the undertaking in
breach of Article 93 (3) of the EEC Treaty. Of this aid, an
amount of DM 53 million is compatible with the
common market under Article 92 (2) (c) of the EEC
Treaty. However, the remaining DM 33 832 450 of the aid

is incompatible with the common market within the
meaning of Article 92 of the EEC Treaty.

Article 2

The Federal Government is hereby required to ensure
that the aid which is incompatible with the common
market is reimbursed within two months of publication of
this Decision through ‘repayment of DM 33 832 450 by
Daimler-Benz to the Land of Berlin. This amount shall
be increased by the amount of interest which the underta-
king might improperly enjoy if repayment takes place
after expiry of the two-month deadline.

Article 3

The Federal Government shall inform the Commission
within two months of publication of this Decision of the
measures which it has taken in order to comply with this
Decision.

Article 4

This Decision is addressed to the Federal Republic of
Germany.

Done at Brussels, 14 April 1992.

For the Commission
Leon BRITTAN

Vice-President

(') Commission v. Germany, [1973] ECR 813.
() Deufil v. Commission, [1987] ECR 901.
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CORRIGENDA

Corrigendum to Commission Regulation (EEC) No 2510/92 of 28 August 1992 opening a
standing invitation to tender for the supply to Latvia of 25 000 tonnes of bread-making rye
by the German intervention agency

(Official Journal of the European Communities No L 250 of 29 August 1992)

On page 13 in Annex IV the second line is deleted.
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