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(Acts whose publication is obligatory)

COUNCIL REGULATION (EEC) No 2342/90
of 24 July 1990

on fares for scheduled air services-

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty -establishing the European
Economic Community, and in particular Article 84 (2)
thereof,

Having regard to the proposal from the Commission (1),

Having regard to the opinion of the European
Parliament (2),

Having regard to the opinion of the Economic and Social
Committee (3),
~N.

Whereas it is important to adopt measures with the aim of
progressively establishing the internal market over a period
expiring on 31 December 1992 as provided for in Article 8a
of the Treaty; whereas the internal market shall comprise an
area without internal frontiers in which the free movement of
goods, persons, services and capital is ensured;

Whereas Council Directive 87/601/EEC of 14 December
1987 on fares for scheduled air services between Member

States (*) made¢ a first step towards the liberalization in- -

respect of air fares, necessary to achieve the internal market
in air transport; whereas the Council agreed to take further
measures of liberalization;

Whereas it is appropriate to establish clear criteria according
to which the Member States’ authorities have to evaluate
proposed air fares;

Whereas a system of double disapproval of air fares remains
an objective to be achieved by 1 January 1993 whereas an
important element in achieving further liberalization consists
in gaining experience of this system during the interim
period;

Whereas it is desirable to introduce a more flexible, simpler
and more efficient system-of zones within which air fares
meeting particular conditions qualify for automatic approval
by the aeronautical authorities of the States concerned;

(*) O] No C 258, 11. 10. 1989, p. 3;
and OJ No C 164, 5. 7. 1990, p. 7.
(2) OJ No C 96, 17. 4. 1990, p. 59.
(%) OJ No C 112, 7. 5. 1990, p. 17.
(*) OJ No L 374, 31. 12. 1987, p. 12.

Whereas, in the case of double approval: and -double
disapproval of air fares, it is appropriate to provide for a
procedure according to which Member States may -ask the
Commission to examine and-decide on whether a proposed
air fare conforms with the criteria laid down; whereas in case
of excessively high or low air fares, the Commission must be
able to suspend the application of an air fare during its
examination;

Whereas, in the case of double approval of air fares,
provision should be made for rapid consultation between
Member States in the case of any disagreement and for
procedures for settling such disagreements that are not
resolved: by consultations;

Whereas this Regulation replaces Directive 87/601/EEC;
whereas it is therefore necessary to revoke that Directive;

Whereas it is desirable that the Council adopts further
measures of liberalization in respect of air fares by 30 June
1992,

HAS ADOPTED THIS REGULATION:

SCOPE AND DEFINITIONS

Article 1

This Regulation shall apply to criteria and procedures to be
applied with respect to the establishment of scheduled air
fares charged on routes between Member States.

Article 2.

For.the purposes of this Regulation:

(a) scheduled air fares means the prices to be paid in the
applicable . national currency for the. carriage of
passengers and baggage on scheduled air services and -
the conditions under which those prices apply, including
remuneration and conditions offered to agency and
other auxiliary services; ’
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(b) scheduled air service means a series of flights each
possessing all the following characteristics:

(i) it passes through the air space over the territory of
more than one Member State;

(ii) it is performed by aircraft for the transport of
passengers or passengers and cargo and/or mail
for remuneration, in such a manner that on each
flight seats are available for individual purchase by
members of the public (either directly from the air
carrier or from its authorized agents);

(iii) itisoperated so as to serve traffic between the same
two or more points, either:

1. according to a published timetable; or

2. with flights so regular or frequent that they
©  constitute a recognizably systematic series;

(c) flight means a departure from a specified airport
towards a specified destination airport;

(d) air carrier means an air transport enterprise with a valid
operating licence from a Member State to operate
scheduled air services;

(e) Community air carrier means:

(i) an air carrier which has and continues to have
its central administration and principal place of
business in the Community, the majority of whose
shares are and continue to be owned by Member
States and/or nationals of Member States and
which is and continues to be effectively controlled
by such States or persons: or

(ii) an air carrier which, at the time of adoption of this
Regulation, although it does not meet -the
definition set out in (i):

1. either has its central administration and
principal place of business in the Community
and has been providing' scheduled = or
non-scheduled air services in the Community
during the 12 months prior to adoption of this
Regulation;

2. or has been providing-scheduled air services
between Member States on the basis of third-
and fourth-freedom traffic rights during the 12
months prior to adoption of this Regulation.

The air carriers which meet the criteria set out in .

this point (ii) are listed in Annex 1;

(f) a third-freedom traffic right means the right. of an air
carrier licensed in-one State to put down, in the territory
of another State, passengers, freight and mail taken up
in the State in which it is licensed;

a fourth-freedom traffic right means the right of an air
carrier licensed in one State to take on, in the territory

of another State, passengers, freight and mail for
off-loading in the State in which it is licensed;

a fifth-freedom traffic right means the right of an air
carrier to undertake the air transport of passengers,
freight and mail between two States other that the State
in which it is licensed;

(g) States concerned means the Member States between
which a scheduled air service is operated;

(h) zone of flexibility means a pricing zone as referred to in
Article 4, within which air fares meeting the conditions
in Annex II qualify for automatic approval by the
aeronautical authorities of the States concerned. The
limits: of a zone are expressed as percentages of the
reference fare;

(i) reference fare means the normal one way or return, as
appropriate, economy air fare charged by a third- or
fourth-freedom -air carrier on the route in question; if
more than one such fare exists, the arithmetic average of
all such fares shall be taken unless otherwise bilaterally
agreed; where there is no normal economy fare, the
lowest fully flexible fare shall be taken.

CRITERIA-

Article 3

1. Member States shall approve scheduled air fares of
Community air carriéis if they are reasonably related to the
applicant air carrier’s long-term fully-allocated relevant
costs, while taking into account the need for a satisfactory
return on capital and for an adequate cost margin to ensure a
satisfactory safety standard.

2. In approving air fares pursuant to paragraph 1,
Member States-shall also take into account other relevant
factors, the needs of consumers and the competitive market
situation, including the fares of the other air carriers
operating on-the route and the need to prevent dumping.

3. Notwithstanding Article 4 (4) and (5), Member States
shall disapprove any fare that does not meet the terms of
Article 4(3) and that is, in relation to the criteria defined in
Article 3 (1), excessively high to the disadvantage of users
or unjustifiably low in view of the competitive market
situation.™

4.  The fact that a proposed air fare is lower than that
offered by another air carrier operating on the route shall not
be sufficient reason for withholding approval.
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5. A Member State shall permit a Community air carrier
of . another Member State operating a direct or indirect
scheduled air service within the Community, having given
due notice to the States concerned, to -match an air fare
already approved for scheduled services between the same
city-pairs on the basis that this provision shall not apply to
indirect air services which exceed the length of the shortest
direct service by more than 20 %. Member States may also
permit a Community air carrier of another Member State
operating a direct scheduled air service to match prices
already accepted or published for a non-scheduled air service
operated on the same route provided that both products are
equivalent in terms of quality-and conditions.

6. Only. Community air carriers shall be entitled to
introduce lower fares than the existing ones when they
operate on the basis of third- and fourth-freedom traffic
rights and, in the case of fifth-freedom traffic rights: to

introduce such lower fares only where they comply -with
Article 4 (3).

PROCEDURES

Article 4

1.  Scheduled air fares shall be subject to approval by the
Member States concerned. To this end, an air carrier shall
submit its proposed air fares in the form prescribed by the
aeronautical authorities-of such Member States.

2.  Aeronautical authorities shall not require air carriers to

submit their fares in respect of routes within the Community - -

more than-45 days before they come into effect.

3. (a) Until 31 December-1992, Member. States shall,
within zones of flexibility, permit third- and/or
fourth-freedom and/ or fifth-freedom air carriers to
charge air fares of their own choice, subject to the
respective conditions set out in Annex II and
provided those air fares have been filed with the
States concerned at least 21 days prior to the
proposed date for their entry into force.

(b) There shall be thtee zones of flexibility on any
scheduled air services as. follows:-

— anormal economy fare zone which shall extend
from 95 to 105 % of the reference fare,

— a discount zone which shall extend from 94 to -

80 % of the reference fare,

— a deep;discount— zone which shall extend from
79 to 30 % of the reference fare.

4. A fully flexible fare above 105 % of the reference fare
for a route within the Community shall be considered as

approved unless, within 30 days of the date of its submission,
both Member States have notified " in writing their
disapproval to the applicant air carrier, stating their reasons.
The Member States shall also inform each other. At the
request of either Member State, consultations shall take place
between the States concerned within the 30-day period.

5. Until 31 December 1992, fares not complying with the

terms of paragraphs 3 and 4 shall require approval by both

States -concerned. If neither -of the Member States has

expressed disapproval within 21 days of the date of
submission of a fare, it shall be considered as approved.

6. A fare for a route within the Community, once
approved, shall remain in force until it expires or is replaced.
It may, however, be prolonged after its original date of expiry
for a period not exceeding 12 months.

Article §

1. A Member State which claims a legitimate interest in
the route concerned may request the Commission to examine
whether an air fare which does not meet the terms of Article 4
(3) complies with Article 3 (1) or whether a Member State has
fulfilled its obligations under Article 3 (3). The Commission
shall forthwith inform the other: Member State(s) involved
and the air-carrier concerned and give them the apportunity
to submit their observations.

2.  The Commission shall, within 14 days of receipt of a
request under paragraph 1, decide whether the air fare shall
remain in force during its examination.

3. The Commission shall give a decision on whether the
air fare complies with Article 3 (1)-as soon as possible and in
any event not later than two months after having received the
request. This period- may be prolonged to the extent
necessary in order to obtain sufficient further information -
from the Member State concerned.

4,  The Commission shall communicate its decision to the
Member States and to the air carrier concerned.

5. Any Member State may refer the Commission’s
decision to the Council within a time limit of one month. The
Council, acting by a qualified majority, may take a different
decision within a period of one month.

CONSULTATION AND ARBITRATION SCHEME

Article 6

1. When a State concerned (the first State) decides, in
accordance with Article 4 (5), not to approve a scheduled air
fare, it shall inform the other State concerned (the second
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State) in writing within 21 days of the fare being filed, stating
its reasons.

2.  If the second State disagrees with the decision of the

first State, it shall so notify the first State within seven days of

being informed, providing the information on which its
decision is based, and request consultations. Each State shall
supply all relevant information requested by the other. Either
of the States concerned may request that the Commission be
represented at the consultations.

3. If the first State has insufficient information to reach a
decision on the fare, it may request the second State to enter
into consultations before the expiry of the 21-day period
prescribed in paragraph-1.

4. Consultations shall. be completed within 21 days of
being requested. If disagreement still persists at the end of this
period, the matter shall be put to arbitration at the request of
either of the States concerned: The two States concerned may
agree to prolong the consultations or to proceed directly to
arbitration without consultations.

5. Arbitration shall be carried out by a panel of three

arbitrators unless the States concerned agree on a single -

arbitrator. The States concerned shall each nominate one
member of the panel and seek to agree on the third member
(who shall be a national of a third Member State and act as

panel chairman). Alternatively they may nominate a single .

arbitrator. The appointment of the panel shall be completed
within seven days. A panel’s decisions shall be reached by a
majority of votes.

6. In the event of failure by either State concerned to
nominate: a member.-of the panel or to-agree on the
appointment of a third member, the Council shall be
informed forthwith and its President shall complete the panel
within three days. Iii the event of the Presidency being held by
a Member State which is party to the dispute, the President of
the Council shall invite the Government of the next Member
State due to hold the presidency and not party to the dxspute
to complete the panel.

7.  The arbitration shall be completed within a period of
21 days of completion of the panel or -nomination of the
single arbitrator. The States concerned may, however, agree
to extend this period. The Commission shall have the right to
attend as an observer. The arbitrators-shall ‘make clear
the extent to ‘which the award is based on the-criteria in
Article 3. -

8.  The arbitration award shall be notified immediately to
the Commission.

Within a period of 10 days, the Commission shall confirm the
award, unless the arbitrators have not respected the criteria
set out in Article 3 or the procedure laid down by the

Regulation or the award does not comply with Community

‘law in other respects.

In the absence of any decision within this period, the award
shall be regarded as confirmed by the Commission. An award
confirmed by the Commission shall become binding on the
States concerned.

9.  Duringthe consultation and arbitration procedure, the
relevant existing air fares shall be continued in force until the
procedure has expired and any new fare has entered into
force.

GENERAL PROVISIONS

Article 7 -

This Regulation shall not prevent Member States from -
concluding arrangements which are more flexible than
the provisions of Article ‘4 or from maintaining such
arrangements in force.

Article 8

At least once a year, the Commission shall consult on
scheduled air fares and related matters with representatives
of air transport user organizations in the Community, for
which purpose the Commission shall supply appropriate
information to the participants.

Article 9

In carrying out the duties assigned to it under this Regulation,
the Commission may obtain all necessary information from
the Member States and air carriers concerned.

Article 10

1. The Commission shall publish a report on the
application of this Regulation by 31 May 1992 and every
second year thereafter.

2.  Member States and the Commission shall cooperate in
implementing this Regulation, particularly as tegards
collection of information for the report referred to in
paragraph 1.

3. Confidential information obtained in application of
this Regulation shall be covered by: professional secrecy.

Article 11

Where a Member State has concluded an agreement with one
or more non-member cpuntries which gives fifth-freedom
rights for a route between Member States to an air carrier of a
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non-member country, and in this respect-contains provisions
which are incompatible with this Regulation, the Member

State shall, at the first opportunity, take all appropriate steps

to eliminate such incompatibilities. Until such time as the
incompatibilities have been eliminated, this Regulation shall
not affect the rights and obligations vis-d-vis non-member
countries arising from such an agreement.

Article 12

With a view to achieving the objective of a double-
disapproval system for fares by 1 January 1993, the Council

shall decide on the revision of this Regulation by 30 June
1992 at the latest, on the basis of a Commission proposal to
be submitted by 31 May 1991.

Article 13

Directive 87/601/EEC is hereby revoked.

Article 14

This Regulation shall enter into force: on 1. November
1990.

This Regulation shall be binding: in its entirety and directly applicable in- all Member

States.

Done at Brussels, 24 July 1990.

For the Council
The President
C. MANNINO

ANNEX I

Air carriers referred to-in Article 2 {e) (iij

The following air carriers meet the criteria referred to in'Article 2 (e) (ii) as long as they are recognized as a national
carrier by the Member State which so recognizes them at the time of the adoption of this Regulation:

— Scandinavian Airlines System,
— Britannia Airways, .

— Monarch Airlines.
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Discount zone

ANNEX II

Conditions for discount and deep-discount fares -

1. To-qualify for the discount zone, a fare must meet the two following conditions:

— round or circle trip travel,

and

— reservation for the entire trip, ticketing and payment to be made at the same time, except that reservation
for the return trip may be made at a later time; cancellation only permissible prior to departure of outbound
travel and at a fee of at least 20 % of the price of the ticket; change of reservation only permissible at a fee
equal to the difference between the fare paid and the next higher applicable fare.

Deep-discount zone

2. To qualify for the deep-discount zone, fares must meet the following conditions:

1. round or circle trip travel; and

2. any two of the following:

(a) minimum stay of not less than the ‘Sunday rule’ or six days;

(b)

@

(i)

(iid)

reservation for the entire trip, ticketing and payment to be made at the same time; cancellation or
change of reservation only permissible prior to departure of outbound travel and at a fee of at
least 20 % of the price of the ticket; .

or

mandatory advance purchase of not less than 14 days; reservation for the entire trip, ticketing

and payment to be made at the same time; cancellation or change of reservation only permissible -

prior to departure of outbound travel and at a fee of at least 20% of the price of the
ticket;

or

purchase of the ticket only permitted on the day prior to departure of outbound travel;
reservation to be made separately for both the outbound and inbound journeys and only in-the
country of departure on the day prior to travel on the respective journeys;

(c) passenger to be aged not more than 25 years-or not less than 60 years or father and/or mother with

children aged not more than 25 years travelling together (minimum three persons);

(d) off-peak;

1.
2.

provided that:

the condition at (c) may not be combined with the condition at (d) alone; and

where the condition at (b) (i) is combined only with the conditions at (c) or (d), the zone of
flexibility shall not extend below 40 % of the reference fare.
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Appendix to Annex 11

1. Notes on the zonal scheme referred to in Article 4 (3) (b) and (4) -

(i) Reference fare for 1990/91 ’
the reference fare referred to in Article 2 (i) applicable on 1 September 1990.

(ii) - Reference fare for.1991/92
the reference fare referred to in Article 2 (i) applicable on 1°September 1991.

2." Definition of ‘off-peak’
An air carrier may designate certain- flights as ‘off-peak’ on the basis of commercial considerations.

When an air carrier wishes to use condition 2 (2) (d), identification of the 6ff—peak flights for each route shall be
agreed between the aeronautical authorities of the Member States concerned on the basis of the proposal made -
by that air carrier.

On each route where the total activity of third- and fourth-freedom air carriers reaches a weekly average of 18
return flights, the air carrier concerned shall be allowed 4s a minimum te apply condition 2 (2) (d) of annex II
on up to 50 % of its total daily flights, provided that the flights to which these conditions may be applied depart
between 10.00 and 16.00 or between 21.00 and 06.00.-
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COUNCIL REGULATION (EEC) No 2343/90
of 24 July 1990

on access for air carriers to scheduled intra-Community air service routes and on the sharing of
passenger capacity between air carriers on scheduled air services between Member States

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in -particular Article 84 (2)
thereof,

Having regard to the proposal from the Commission (1),

Having regard to the opinion. of the European
Parliament (2),

Having regard to the opinion of the Economic and Social
Committee (2),

Whereas it is important to adopt measures with the aim of

progressively establishing the internal market over a period -

expiring on 31 December 1992 as provided for in Article 8a
of the Treaty; whereas the internal market shall comprise an
area without internal frontiers in which the free movement of
goods, persons, services and capital is ensured;

Whereas Decision 87/602/EEC (*) made a first step towards
the liberalization in respect of sharing of passenger capacity
and access to the market, necessary to achieve the internal
market in air transport; whereas the Council agreed to take
further measures of liberalization at the end of a three-year
initial period;

Whereas it is necessary to implement principles governing
relations between States of registration and air carriers

licensed. in their territory by 1 July 1992 on the basis of .

common specifications and criteria;

Whereas arrangements for greater cooperation over the use
of Gibraltar airport were agreed in London on 2 December
1987 by the Kingdom of Spain and the United Kingdom in a
joint declaration by the Ministers of Foreign Affairs of the
two countries, and such arrangements have yet to come into
operation;

!
Whereas the development of the air traffic- system in the
Greek Islands and in the Atlantic Islands comprising the
autonomous region of the Azores is at present inadequate
and for this reason airports situated on these islands should
be temporarily exempted from the -application of this
Regulation;

(1) OJ No C 258, 11. 10. 1989, p. 6; and
O] No C 164, 5. 7. 1990, p. 11.

{2) OJ No C 96, 17. 4. 1990, p. 65.

(*) OJ No C 112, 7. 5. 1990, p. 17.

{4) OJ No L 374, 31. 12. 1987, p. 19.

Whereas the infrastructure at Porto airport is still being
expanded to enable it to cope with the growth in scheduled
services; whereas; consequently, that airport should be
exempted temporarily from the application of this
Regulation until the expansion of this infrastructure is
completed; .

Whereas it is necessary to make special provision, under
limited circumstances, for air services on new routes between
regional airports and for public service obligations necessary
for the maintenance of services:to certain regional
airports; '

Whereas increased market access will stimulate the
development of the Community air transport sector and give
rise to improved services for users; whereas as a consequence
it is-necessary to introduce more liberal provisions
concerning multiple designation, third-, fourth- and
fifth-freedom traffic rights;

Whereas, taking into account problems relating to airport
infrastructure, navigational aids and availability of slots, it is
necessary to include certain limitations concerning the use of
traffic rights;

Whereas the exercise of traffic rights has to be consistent with
rules relating’ to safety, protection of the environment,
allocation of slots and conditions concerning airport access
and has to be-treated without discrimination on grounds of
nationality; -

Whereas bilateral rules concerning capacity shares are not
compatible with the principles of the internal market which
should be completed by 1993 in the air transport sector;
whereas therefore the bilateral restrictions must - be
diminished gradually;

Whereas it is especially important to encourage the
development of inter-regional services in order to develop the
Community network and to contribute to a solution of the
problem of congestion at certain large airports; whereas, -
therefore, it-is appropriate to have more liberal rules with
respect to capacity sharing these services;

Whereas in view of the relative importance for some Member
States of non-scheduled traffic vis-a-vis scheduled traffic, it is
necessary to take measures to alleviate its impact on the
opportunities of carriers of Member States receiving such
traffic; whereas the measures to be taken should not be aimed
at limiting non-scheduled traffic or subjecting it to
regulation;
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Whereas, taking into account the competitive market
situation, provision should be made to prevent unjustifiable
economic effects on air carriers;

Whereas this Regulation replaces Directive 83/416/
EEC (), as last amended by Directive 89/463/EEC (?),
and Decision 87/602/EEC; whereas it is therefore necessary
to revoke that Directive and that Decision;

Whereas it is desirable that the Council adopt further
measures of liberalization including cobotage in respect of
market access and capacity sharing by 30 June 1992,

HAS ADOPTED THIS REGULATION:
Scope and definitions

Article 1

1. This Regulation concerns:
(a) access to the market for Community air carriers;

(b) - the sharing of passenger capacity between the air
carrier(s) licensed in one Member State and the air
carrier(s) licensed in another Member State on
scheduled air services between these States.

2.  The application of this Regulation to the airport of
Gibraltar is understood to be without prejudice to the
respective legal positions of the Kingdom of Spain and the
United Kingdom with regard to the dispute over sovereignty
over the territory in which the airport is situated.

3.  Application of-the provisions of this Regulation. to .

Gibraltar airport shall'be suspended until the arrangements
in the joint declaration made by the Foreign Ministers of the
Kingdom of Spain-and the United Kingdom on 2 December
1987 have come into operation. The Governments of Spain
and the United Kingdom will so inform the Council on that
date.

4.  Airportsinthe Greek islands and in the Atlantic islands
comprising the autonomous region of the. Azores shall be
exempted from the application of this Regulation until-30
June 1993. Unless otherwise decided by the Council, on a
proposal of the Commission, this exemption shall apply fora
further period of five years and may be continued for five
years thereafter.

The airport of Porto shall- be exempted from the application
of this Regulation until 31 December 1992. This derogation
shall be rescinded as soon as the Portuguese Republic judges
that the economic conditions of the airport have improved.

(1) OJ No L 237, 26. 8. 1983, p. 19.
(2) OJ No L 226, 3. 8. 1989, p. 14.

To this end, the Portuguese Republic shall inform the
Commission. The Commission- shall communicate - this
information to the other Member States.

Article 2

For the purposes of this-Regulation:

(a) -air carrier means an air transport enterprise with a valid
operating licence from a Member -State to operate
scheduled air services;

(b) . a third-freedom traffic right means the right of an air
carrier licensed in one State to put down, in the territory
of another State, passengers, freight and mail taken up
in the State in which it is licensed; -

a fourth-freedom traffic right means the right of an air
carrier licensed in one State to take on, in the territory
of another State, passengers, freight and mail for
off-loading in the State in which it is licensed;

a fifth-freedom traffic right means the right of an air
carrier to undertake the air transport of passengers,
freight and mail between two States other than the State
in which it is licensed;

(c) - States concerned means the Member States between
which a scheduled air service is operated;

(d) State of registration means the Member State in which
the licence mentioned in paragraph (4) is issued;

(e) Community air carrier means:

(i) - an air carrier which has and continues to have its
central administration and- principal place of
business in the Community, the majority of whose
shares are and continue to be owned by Member
States and/or nationals of Member States and
which is and continues to be effectively controlled
by such States or persons, or

(ii)  an air carrier-which, at the time of adoption of
this Regulation, although it does not meet the
definition set out in (i):

1. either has its central administration and
principal place of business in the Community
and . has been - providing scheduled or
non-scheduled air services in the Community
during the 12 months prior to adoption of this
Regulation;

2. or has been providing scheduled air -services -
between Member States on the basis of third-
and fourth-freedom traffic rights during the 12
months prior to adoption of this Regulation.

The air carriers which meet the criteria set out in
this point (ii) are listed in Annex I;
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(f)

@)

(n)

scheduled air service means a series of flights each
possessing all the following characteristics:

(i) it passes through the air space over the territory of
more than one Member State;

(ii) it is performed by aircraft for the transport of
passengers or passengers and cargo and/or mail
for remuneration, in such a manner that on-each
flight seats are available for individual purchase by
members of the public (either directly from the air
carrier or from its authorized agents);

(iii) itis operated so as to serve traffic between the same
two or more points, either:

1. according to a published timetable; or

2. with flights $o regular or frequent that they
constitute a recognizably systematic series;

flight means a departure from a specified airport -

towards a. specified destination airport;

multiple designation on a country-pair basis means the
designation by a State of registration of two or more of
the air carriers licensed by it to operate scheduled air
services betwen its territory and that of another Member
State;

multiple. designation on a city-pair basis means the
designation by a State of registration of two or more of
the air carriers licensed by it to operate.a scheduled air
service between an airport or airport system in its
territory and an airport or airport system in the territory
of another Member State;

regional airport means any airport other than one listed
in Annex II as a category 1 airport;

airport system means two or more airports grouped-

together as serving the same city, as-indicated in
Annex II;

capacity shall be expressed as the number of seats
offered to the general public on a scheduled air service
over a given period;

capacity share means the-share of a Member State
expressed as a percentage of the total capacity calculated
according to Article 11 in a bilateral relationship. with
another Member State excluding any capacity provided
by fifth-freedom services;

public service obligation means any obligation imposed
upon an air carrier to take, in respect of any route which
it is licensed to operate-by a Member State;-all necessary
measures to ensure the provision of a service satisfying
fixed standards of continuity, regularity and capacity
which standards the carrier would not assume if it were
solely considering its commercial interest.

Relations between the States of registration and -their air
carriers

Article 3

1. This Regulation shall not affect the relationship
between a Member State and air carriers- licensed by that
State regarding market access and capacity sharing.

2.  The Council shall adopt, for implementation not later
than 1 July 1992 on the basis of a. Commission proposal
concerning common specifications and criteria, to be
submitted not later than 31 May 1991, rules governing the
licensinig of .air carriers and route licensing.

Third- and fourth-freedom traffic rights

Article 4

Subject to this Regulation, Community air carriers shall be
permitted to exercise third- and fourth-freedom air services
between airports or airport systems in one Member State and
airports or airport systems in another Member State when

‘these airports or airport systems are open for traffic between

Member States or for international services.

Relations between a Member State and air carriers of other
Member States

Article §

1.  Subjectto Article 6, a Member State shall authorize air
carriers licensed in another Member State, which have been
authorized by their State of registration, to

— exercise third- and fourth-freedom traffic rights :as
provided for in Article 4,

— use, within the Community, the same flight number for
combined third- and fourth-freedom services.

2.  Where an air carrier of one Member State has been
licensed in accordance with' this Article to operate a
scheduled air service, the State of registration of that air
carrier shall raise no objection to an application for the
introduction of a scheduled air service on the same route by
an air carrier of the other State concerned.

3. (a). AMember State, following consultations with other
States concerned, may impose a public service
obligation in respect of air services to a regional
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airport in its territory on a route which is considered

vital for the economic development of the region in -

which the airport is located, to the extent necessary
to ensure on that route the adequate provision of air

services satisfying fixed standards of continuity, .

regularity, capacity and pricing which standards
carriers would not assume if they were solely
considering their commercial interest.

(b) The adequacy of air transport services shall be
assessed having regard to:

(i) the public interest;

(ii)  the possibility of having recourse to other
forms of transport and the ability of such
forms to meet the transport needs under
consideration;

(iii) the air fares and conditions which can be
quoted to users.

(c) Notwithstanding paragraph 2, a Member State is
not obliged to authorize more than one carrier to
serve a route to which-a public service obligation
applies, provided the right to operate that service is
offered by public tender for a period of up to three
years to any air carrier with an operating licence
issued in the States' concerned and to any
Community air carrier which, in accordance with
Article 8, is entitled to exercise fifth-freedom traffic
rights on the route. The submissions made by air
carriers shall be communicated to the other States
concerned and to the Commission. '

(d) Subparagraph (c) shall not apply in any case in
which the other Member State concerned proposes a
satisfactory-alternative means of fulfilling the same
public service obligation.

(e) This. paragraph shall not apply to routes with
capacity of more than 30 000 seats per year.

4.  Notwithstanding paragraph 2, a Member State, which
has authorized one of the air carriers licensed by it to operate
a passenger service on a new route between regional airports
with aircraft of no more than 80 seats, is not obliged to
authorize a reciprocal air service for a period of two years,
unless it is operated with aircraft of no more than 80 seats, or
it is part of a service operated under the terms of Article.7 in
which not more than 80 seats are available for sale between
the two regional -airports in question, on each flight. .

5. At the request of any Member State which considers
that the development of a route is being unduly restricted by

the terms of paragraph 3 or 4, or on its own initiative or
where disagreement arises regarding the application of

-paragraph 3, the Commission shall carry out an investigation

and, on the basis of all relevant factors, shall take a decision
within two months of commencing its investigation on
whether paragraph 3 or 4 should continue to apply in respect
of the route concerned.

6.  The Commission shall communicate its decision to the
Council and to the Member States. Any Member State may
refer the Commission’s decision to the Council within a time
limit of one month. The Council, acting by a qualified
majority, may take a different decision within a period of one
month,

Multiple designation

Article 6

1. A Member State shall accept multiple designation on a
country-pair basis by another Member State.

2. It shall also accept multiple designation on a city-pair
basis:

— from 1 January 1991, on routes on which more than
140 000 passengers were carried in the preceding year, or
on which there are more than 800 return flights per
annum,

— from 1 January 1992, on routes on which more than
100 000 passengers were carried in the preceding year or
on which there are ‘more than 600 return flights per
annum. '

Combination of points

Article -7

In operating scheduled air services to or from two or more
points in another Member State or States other than its State
of registration, a Community air carrier shall be permitted by
the States concerned to combine scheduled air services and
use the same flight number. Traffic rights between the
combined points may be exercised according to Article 8.

Fifth-freedom rights

Article 8

1.  Community air carriers shall, in accordance with this
Article, be permitted to exercise fifth-freedom traffic rights
between combined points in two different Member States on
the following conditions:
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(a) the traffic rights are exercised on a service which
constitutes and is scheduled as an extension of a service
from, or as a preliminary of a service to, their State of
registration;

(b) the air carrier cannot use, for the fifth-freedom service
more than 50 % of its seasonal seat capacity on the same
third- and fourth-freedom service of which - the
fifth-freedom service constitutes the extension or the
preliminary.

2. (a) The air carrier may, for a fifth-freedom service, use
an aircraft which is different to but not larger than
the aircraft which it uses for the third- and
fourth-freedom service of which the fifth-freedom
service is an extension-or a preliminary.

(b) When more than one fifth-freedom service is
operated as-an extension of or as a preliminary to a
third- or fourth-freedom service, the capacity
provision in paragraph 1 (b) shall represent the

aggregate seat capacity available for the carriage of-

fifth-freedom passengers on those fifth-freedom
services.

3.  An air carrier operating a fifth-freedom service in
accordance with this Article shall furnish on request to
the Member States involved all relevant information
concerning:

(a) _the seasonal seat capacity on the third- and
fourth-freedom service of which the fifth-freedom
service constitutes the extension or the preliminary;
and

(b) .in the case of fifth-freedom services to which Article 8 (2)
(b) applies, the seasonal capacity utilized on each
service. '

Conditions for the exercise of traffic rights

Article 9

This Regulation shall not affect a Member States’ right to
regulate without discrimination on grounds of nationality,
the distribution of traffic between the airports within an
airport system.

Article 10

1. Notwithstanding Article § (2), the exercise of traffic
rights is subject to published Community; national, regional
or local rules relating to safety, the protection of the
environment and the allocation of slots, and to the following
conditions:

(a) the airport or airport system concerned must have
sufficient facilities to accommodate the service;

(b) navigational aids must be sufficient to accommodate the
service.

2.  When the conditions in paragraph 1 are not met, a
Member State may, without discrimination on grounds of
nationality, impose conditions on, limit or refuse the exercise
of those traffic rights. Before taking such a'measure, a

- Member State shall inform the Commission and provide it

with all the necessary elements of information.

3.  Without prejudice to Article. 9 and except with the -
agreement of the -other Member State(s) concerned; a
Member State shall not authorize an .air carrier:

(a) to establish a new service; or
(b) “to increase the frequency of an existing service-

between. a specific airport in its territory and another
Member State for such time as an air carrier licensed by that
other Member State is not permitted,- on the basis of
paragraphs 1 and 2, to establish a new service or to increase
frequencies on an existing service to the airport in question, -
pending the adoption by the Council and the coming into-.
force of a Regulation on a code of conduct on slot allécation
based on the general principle of non-discrimination on the
grounds of nationality. :

4, At the request of any Member State, the Commission
shall examine ‘the application of paragraph 2 and/or
paragraph 3 in any particular case and within one month
decide whether the Member State may continue to apply the
measure. :

5.  The Commission shall communicate its decision to the
Council and to the Member States. Any Member State may
refer the Commission’s decision to the Council within a time
limit of one month. The Council, acting by a qualified
majority, may take a different decision within a period of one
month.

Shares of capacity

Article 11

1. From 1 November 1990, a Member State shall permit
another Member State to increase its capacity share for any
season by 7,5 percentage points compared to the situation
during the previous. corresponding season, it being
understood that each Member State may in any event claim a
capacity share of 60 %.

2. The Council shall adopt, for implementation not later
than 1 January 1993, on the basis of a Commission proposal
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to be submitted by 31 December 1991, provisions to abolish
capacity sharing restrictions between Member States.

3.  Capacity sharing limitations shall not apply to a service
between regional airports irrespective of aircraft capacity.

4. In applying paragraph 1, unilateral cut-backs in
capacity shall not be taken into account. In such cases, the
basis for the calculation of capacity shares shall be the
capacity offered in the previous corresponding seasons by the
air carrier(s) of the Member State which has {(have ) reduced
its (their) capacity.

Article 12

1. At the request of any Member State for which the
application of Article 11 has led to serious financial damage
for the air carrier(s) licensed by that Member State, the
Commission shall carry out a review and, on the basis of all
relevant factors, including the market situation, the financial
position of the air carrier(s) concerned and the capacity
utilization achieved, shall take a decision on whether the
capacity sharing on the routes to or from that State should be
stabilized for a limited period.

2. At the request of a Member State whose scheduled air
services are _exposed to substantial competition from
non-scheduled services and where a situation exists whereby
the opportunities of carriers of that Member State to
effectively compete in the market are unduly affected, the
Commission, having examined all relevant factors, including
the market situation and the capacity utilization achieved,

and having consulted the other Member States concerned -

shall, within two. months of having received the request,
decide whether the 7,5 percentage points referred to in

Article 11 (1) :shall be -reduced: for that bilateral -

relationship.

3.  The Commission shall communicate its decision to the
Council and to the Member States. Any Member State may
refer the Commission’s decision to the Council within a time
limit of one month. The Council, acting by qualified
majority, may take a different decision within a period of one
month.

General provisions

Article 13 E

1.  This Regulation shall not prevent Member States from
concluding between them arrangements which are more
flexible than the provisions of Articles 6, 8 and 11 or from
maintaining such arrangements in force.

2. The provisions of this Regulation shall not be used to
make existing market access or capacity arrangements more

. restrictive.

Article 14

1. The. Commission shall. publish a report on the
implementation of this Regulation every two years and for
the first time not later than-31 May 1992.

2.  Member States and the Commission shall cooperate
in implementing this Regulation, particularly as regards
collection of information for the report referred to in
paragraph 1.

3.  Confidential information obtained in application of
this Regulation shall be covered by professional secrecy.

Artiéle 15
The Council shall decide on the revision of this Regulation by

30 June 1992 at the latest, on the basis of a Commnssnon
proposal to be submitted by 31 May 1991.

Article 16

Decision 87/602/EEC and Directive 83/416/EEC are
hereby revoked.

Article 17

This Regulation shall enter into force on 1 November -
1990. '

" This Regulatlon shall be binding ‘in its entirety and directly applicable in all Member

States.

Done at Brussels; 24 July 1990.

For the Council
The President
C. MANNINO -
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ANNEX I
Air carriers referred to in Article 2 (e) (ii)

The following air carriers meet the criteria referred to in Article 2 (e) (ii) as long as they are recognized as national
carriers by the Member State which so recognizes them at the time of the adoption of this Regulation:

— Scandinavian Airlines System;:
— Britannia Airways,

— Monarch Airlines.

ANNEX II

List of category 1 airports

BELGIUM: Brussels-Zaventem
DENMARK: Copenhagen-Kastrup/Roskilde
FEDERAL REPUBLIC OF ~ Frankfurt-Rhein-Main,
GERMANY: Diisseldorf-Lohausen,
Munich-Riem
SPAIN: Palma-Mallorca,
Madrid-Barajas,
Malaga,
Las Palmas
GREECE: Athens-Hellinikon,
Salonica-Micra .~
FRANCE: Paris-Charles De Gaulle/Orly
IRELAND: Dublin
ITALY: Rome-Fiumicino/Ciampino,
Milan-Linate/Malpensa
NETHERLANDS: Amsterdam-Schiphol
PORTUGAL: Lisbon,
Faro

UNITED-KINGDOM: London-Heathrow/Gatwick/Stansted,
- : Luton
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COUNCIL REGULATION (EEC) No 2344/90
of 24 July 1990 ‘

amending Regulation (EEC) No 3976/87 on the application of Article 85 (3) of the Treaty to
certain categories of agreements and concerted practices in the air transport sector

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European

Economic Community, and in particular Article 87

thereof,
Having regard to the proposal from the Commission (1),

Having  regard to the opinion of the European
Parliament (2),

Having regard to the opinion of the Economic and Social
Committee (3),

Whereas Regulation (EEC) No 3976/87 (*) empowers the
Commission to declare by way of regulation that the
provisions of Article 85 (1) donot apply to certain categories
of ,agreements between undertakings, decisions by
associations of undertakings and concerted practices;

Whereas these block exemptions were. granted for a limited
period, expiring on 31 January 1991, during which air
carriers -could adapt to the more competitive environment
introduced by changes in the regulatory system applicable to
intra-Community international air transport;

Whereas after that date there will still be a need for block
exemptions for a further transitional period,-

HAS ADOPTED THIS REGULATION: |

Art;cle 1

Regulation' (EEC) No 3976/87 is hereby amended as
follows: -

1. 'in Article 2(2) a new -indent is added reading as
follows:

‘— consultations on cargo rates,’;

2. in Article 3, ‘31 January 1991’ is replaced by
‘31 December 1992’;

3. in Article 8, ‘30 June 1990’ and ‘1 November 1989’ are
replaced by ‘31 December 1992’ and 1 July 1992’
respectively.

Article 2
This Regulation shall enter into force on the day following

its- publication in the Official- Journal of the European
Communities.

This Regulation. shall. be binding in its: entirety- and directly applicable -in all .Member

States.

Done at Brussels, 24 July:1990.

(1) OJ No C 258, 11:-10. 1989, p. 3.
(2) O] No C 149, 18. 6. 1990. -

(3) OJ No C 112, 7. 5. 1990, p. 17.
(*) O] No L 374, 31. 12. 1987, p. 9.

For the Council
The President
C. MANNINO
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Communication from the Government of the Federal Republic of Germany

The Council has received the following communication from the Government of the Federal Republic
of Germany:

When depositing its instruments of ratification of the Treaties establishing the European
Communities, the Federal Republic of Germany declared that these Treaties applied equally to Land
Berlin. It declared at the same time that the rights and responsibilities of France, the United Kingdom
and the United States in respect of Berlin were unaffected. In view of the fact that civil aviation is one of
the areas in which the said States have specifically reserved powers for themselves in Berlin, and
following consultations with the Governments of these States, the Federal Republic of Germany states
that the following Regulations are not applicable in Land Berlin:

— Council Regulation on fares for scheduled air-services,

— Council Regulation on access for air carriers to scheduled intra-Community air service routes and
on the sharing of passenger capacity between .air carriers on scheduled air services between
Member States, ‘

— Council Regulation amending Regulation (EEC) No 3976/87 on the application of Article 85 (3)
of the Treaty to certain categories of agreements and concerted practices in the air transport
sector. '
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