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EFTA-STOFNANIR 
EFTIRLITSSTOFNUN EFTA 

Auglýst eftir athugasemdum, í samræmi við ákvæði 2. mgr. 1. gr. I. hluta bókunar 3 við  

samning milli EFTA-ríkjanna um stofnun eftirlitsstofnunar og dómstóls, varðandi  

hugsanlega ríkisaðstoð við Landsvirkjun í formi ríkisábyrgðar á afleiðusamningum 

Ákvörðun Eftirlitsstofnunar EFTA 085/17/COL frá 3. maí 2017, sem er birt á upprunalegu, fullgiltu 

tungumáli á eftir þessu ágripi, markar upphaf málsmeðferðar skv. 2. mgr. 1. gr. I. hluta bókunar 3 við 

samning milli EFTA-ríkjanna um stofnun eftirlitsstofnunar og dómstóls. Stjórnvöldum á Íslandi hefur 

verið greint frá þessu með afriti af ákvörðuninni.  

Eftirlitsstofnun EFTA veitir með þessari auglýsingu EFTA-ríkjunum, aðildarríkjum Evrópusambandsins 

og áhugaaðilum eins mánaðar frest frá birtingardegi hennar til að koma á framfæri athugasemdum við 

ráðstöfunina sem um ræðir: 

EFTA Surveillance Authority  

Registry 

35, Rue Belliard 

B-1040 Brussels 

Athugasemdunum verður komið á framfæri við stjórnvöld á Íslandi. Þeim, sem leggja fram athugasemdir, 

er heimilt að óska nafnleyndar og skulu slíkar óskir vera skriflegar og rökstuddar. 

***** 

Ágrip 

Málsmeðferð 

Íslensk stjórnvöld óskuðu eftir því með tölvupósti dags. 24. mars 2015 að Eftirlitsstofnun EFTA gerði 

ljóst hvort unnt væri að fella þær fjárhagsskuldbindingar Landsvirkjunar sem felast í afleiðusamningum 

undir yfirstandandi kerfi ríkisábyrgða. Það kerfi var efni ákvörðunar Eftirlitsstofnunar EFTA  

nr. 159/13/COL. (1) 

Eftirlitsstofnun EFTA óskaði eftir og fékk í framhaldi af því upplýsingar frá íslenskum stjórnvöldum um 

ráðstöfunina sem um ræðir með bréfum dags. 11. febrúar 2016 og 22. mars 2016. Málið var einnig rætt á 

fundi íslenskra stjórnvalda og Eftirlitsstofnunar EFTA í Reykjavík 31. maí 2016. Eftirlitsstofnunin sendi 

íslenskum stjórnvöldum bréf í framhaldi af fundinum þar sem efni fundarins var skjalfest og óskað eftir 

frekari skýringum. Íslensk stjórnvöld svöruðu bréfi eftirlitsstofnunarinnar með tölvupósti dags.  

31. október 2016 og lögðu fram skjöl til viðbótar.  

Málsatvik 

Landsvirkjun er samlagsfélag rekið á grundvelli laga nr. 42/1983 um Landsvirkjun, með áorðnum 

breytingum. Landsvirkjun er sameignarfélag Ríkissjóðs Íslands (99,9%) og Eignarhluta ehf. (0,1%). Hið 

síðarnefnda er hlutafélag alfarið í eigu ríkissjóðs.  Landsvirkjun er sem stendur stærsti 

raforkuframleiðandi á Íslandi, með yfir 75% markaðshlutdeild í framleiðslu á raforku innanlands og er eitt 

af tíu stærstu fyrirtækjunum á sviði endurnýjanlegrar orku í Evrópu.  

Seðlabanki Íslands annast lánaumsýslu ríkissjóðs í gegnum Lánamál ríkisins. Seðlabanki Íslands er 

sjálfstæð stofnun í eigu íslenska ríkisins.  

Gengis- og vaxtaáhætta er fyrir hendi í skuldasafni Landsvirkjunar. Landsvirkjun notar ýmis afbrigði 

afleiðusamninga til þess að stýra og hafa taumhald á markaðsáhættu sinni.  

  

(1) Ákvörðun Eftirlitsstofnunar EFTA nr. 159/13/COL frá 24.4.2013 um að hætta rannsókn á máli sem varðar 

yfirstandandi aðstoð við Landsvirkjun og Orkuveitu Reykjavíkur í formi ótakmarkaðra ríkisábyrgða (Stjtíð. ESB  

C 237, 15.8.2013, bls. 3 og EES-viðbætir nr. 45, 15.8.2013, bls. 28). 

2017/EES/46/01 
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Eins og sakir standa er það skilningur Eftirlitsstofnunar EFTA á atvikum málsins að Lánamál ríkisins hafi 

veitt Landsvirkjun ábyrgðir vegna tiltekinna afleiðusamninga, að minnsta kosti frá árinu 2013. 

Ákvörðunin varðar ábyrgðir Lánamála ríkisins vegna eftirfarandi afleiðusamninga: 

gjaldmiðlaskiptasamninga, valréttarsamninga og vaxtaskiptasamninga. 

Samkvæmt hluta 3.2 í ríkisaðstoðarleiðbeiningunum sem fjallar um ríkisábyrgðir (2), nægir að eftirfarandi 

skilyrði sem gilda sem ein heild séu uppfyllt svo útiloka megi að ríkisaðstoðarþættir séu fyrir hendi hvað 

varðar staka ríkisábyrgð:  

a) Lántaki á ekki í fjárhagserfiðleikum.  

b) Unnt er meta umfang ábyrgðarinnar á viðunandi hátt um það leyti sem hún er veitt.  

c) Ábyrgðin tekur ekki til hærra hlutfalls af útistandandi láni eða annarri fjárskuldbind-ingu en 

sem nemur 80 %. 

d) Greitt er markaðsmiðað verð fyrir ábyrgðina. 

Er það bráðabirgðaálit Eftirlitsstofnunar EFTA að ábyrgðir sem Lánamál ríkisins hafa veitt Landsvirkjun 

á afleiðuviðskiptum sem um getur að framan fullnægi ekki skilyrðum b), c) og d). Samkvæmt því er ekki 

unnt á þessu stigi að útiloka að ríkisaðstoðarþættir séu fyrir hendi á grundvelli hluta 3.2 í 

ríkisábyrgðarleiðbeiningunum.  

Í fyrsta lagi hafa íslensk stjórnvöld ekki getað gert grein fyrir því hvort ábyrgðirnar séu tengdar tilteknum 

skuldbindingum, hver sé hámarksupphæð ábyrgðanna og hvort ábyrgðirnar gildi í takmarkaðan tíma. 

Eftirlitsstofnunin telur því eins og sakir standa að skilyrði b) í hluta 3.2 ríkisábyrgðarleiðbeininganna sé 

ekki uppfyllt.  

Í öðru lagi virðast ábyrgðirnar taka til allra fjárhagsskuldbindinga sem Landsvirkjun hefur gengist undir 

samkvæmt þeim afleiðusamningum sem um ræðir. Hingað til hafa íslensk stjórnvöld ekki getað veitt 

nokkrar upplýsingar sem myndu gera kleift að meta hvort ábyrgðin takmarkist við 80% af útistandandi 

fjárhagsskuldbindingum. Enn fremur eru engar upplýsingar fyrir hendi sem gera kleift að meta 

fjárhagsskuldbindingar Landsvirkjunar á grunni afleiðusamninganna sem Lánamál ríkisins hafa veitt 

ábyrgðir fyrir. Eftirlitsstofnunin telur því eins og sakir standa að skilyrði c) í hluta 3.2 

ríkisábyrgðarleiðbeininganna sé ekki uppfyllt. 

Í þriðja lagi ætti viðeigandi gjald af upphæðinni sem ábyrgðin eða gagnábyrgðin nemur að jafnaði að 

koma fyrir áhættutökuna, samkvæmt ríkisábyrgðarleiðbeiningunum. Að því er varðar ábyrgðir Lánamála 

ríkisins á gjaldmiðlaskiptasamningum og  valréttarsamningum virðist sem Landsvirkjun greiði ekkert 

gjald fyrir. Hvað varðar ábyrgðir Lánamála ríkisins á vaxtaskiptasamningum halda íslensk stjórnvöld því 

fram að Landsvirkjun greiði viðeigandi gjald að því er varðar hreinar skuldbindingar vegna 

afleiðusamninga sem hreint tap verður á fyrir Landsvirkjun. Eftirlitsstofnuninni hafa hins vegar ekki 

borist nægar upplýsingar um þá aðferðafræði sem beitt var til þess að ákvarða umfang gjaldsins og 

samkvæmt því hvort þetta umfang gjaldsins geti talist markaðsverð.  

Mat 

Eftirlitsstofnun EFTA telur eins og sakir standa að ábyrgðirnar sem þessi ákvörðun fjallar um kunni að 

teljast ávinningur í skilningi ríkisaðstoðarreglna. Þá virðast ráðstöfunin vera sértæk í eðli sínu og til þess 

fallin að raska samkeppni og hafa áhrif á viðskipti milli EES-ríkja. Eftirlitsstofnunin telur að þar af 

leiðandi sé ekki unnt að útiloka að ráðstöfunin feli í sér ríkisaðstoð í skilningi 1. mgr. 61. gr. EES-

samningsins. Stjórnvöld á Íslandi hafa ekki fært fram rök sem sýna fram á að möguelg ríkisaðstoð geti 

talist samrýmanleg 2. mgr. 59. gr. eða 3. mgr. 61. gr. EES-samningsins.  

Niðurstaða 

Með hliðsjón af því sem hér hefur verið rakið hefur Eftirlitsstofnun EFTA ákveðið að hefja formlega 

rannsókn í samræmi við ákvæði 2. mgr. 1. gr. I. hluta bókunar 3 við samning milli EFTA-ríkjanna um 

stofnun eftirlitsstofnunar og dómstóls. Áhugaaðilum er gefinn kostur á því að koma athugasemdum á 

framfæri innan mánaðar frá því að ákvörðun þessi birtist í Stjórnartíðindum Evrópusambandsins. 

  

(2) Stjtíð. ESB L 105, 21.4. 2011, bls. 32 og EES-viðbætir nr. 23, 21.4.2011, bls. 1. 
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EFTA SURVEILLANCE AUTHORITY DECISION 

No 085/17/COL 

of 3 May 2017 

to initiate the formal investigation procedure into potential state aid granted to Landsvirkjun 

through state guarantees on derivatives contracts 

(Iceland) 

The EFTA Surveillance Authority (“the Authority”), 

Having regard to: 

the Agreement on the European Economic Area (“the EEA Agreement”), in particular to Article 61 and 

Protocol 26, 

the Agreement between the EFTA States on the Establishment of a Surveillance Authority and a Court of 

Justice (“the Surveillance and Court Agreement”), in particular to Article 24,  

Protocol 3 to the Surveillance and Court Agreement (“Protocol 3”), in particular to 4(4), 6 and 13(1) of 

Part II, 

Whereas: 

I. FACTS 

1 Procedure 

(1) In an email dated 24 March 2015,(1) the Icelandic authorities asked the Authority to clarify 

whether Landsvirkjun’s financial obligations from derivatives contracts could be guaranteed 

under Iceland’s existing state guarantee scheme. That scheme was the subject matter of the 

Authority’s decision No 159/13/COL.(2) 

(2) Following the Authority’s letter of 13 April 2015(3) and email of 20 April 2015(4) asking for 

additional information, the Icelandic authorities responded in a letter dated 11 February 2016.(5) 

(3) In a letter dated 24 February 2016,(6) the Authority requested additional information from the 

Icelandic authorities. The Icelandic authorities replied to the information request in a letter dated 

22 March 2016.(7) 

(4) Moreover, the matter was discussed during a meeting between the Icelandic authorities and the 

Authority in Reykjavík on 31 May 2016. Following the meeting, the Authority sent a letter to the 

Icelandic authorities, recording the content of the meeting and requesting additional 

clarifications.(8) By an email dated 31 October 2016,(9) the Icelandic authorities responded to the 

Authority’s letter and submitted some additional documents.  

  

(1) Document No 753626. 

(2) The Authority’s Decision No 159/13/COL of 24 April 2013 to close the case concerning existing aid granted to 

Landsvirkjun and Orkuveita Reykjavíkur through unlimited state guarantees (OJ C 237, 15.8.2013, p. 3 and EEA 

Supplement No 45, 15.8.2013, p. 28). 

(3) Document No 753593. 

(4) Document No 754498. 

(5) Document No 793116. 

(6) Document No 793783. 

(7) Document No 798576. 

(8) Follow-up letter of the Authority of 27 June 2016 (Document No 806762), Annex 9. 

(9) Document No 824636. 
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2 Description of the measure 

2.1 The beneficiary: Landsvirkjun  

(5) Landsvirkjun is a public partnership company regulated by Act No 42/1983 on Landsvirkjun, as 

amended. As of 1 January 2007, the State Treasury took over the full ownership in Landsvirkjun. 

The company remained a partnership company with joint liability of the owners. Landsvirkjun is 

jointly owned by the State Treasury (99.9%) and Eignarhlutir ehf. (0.1%). The latter is a limited 

liability company wholly owned by the State Treasury.(10) 

(6) After the introduction of competitive power markets in Iceland in 2003, Landsvirkjun has focused 

on marketing and operations rather than construction of new power plants.(11) Landsvirkjun is 

currently the largest electricity generator in Iceland, holding over 75% market share in domestic 

electricity generation, and one of the ten largest renewable energy companies in Europe. The 

company produces electricity from hydro (96%) and geothermal (4%) sources, and operates 18 

power stations.(12) 

2.2 The aid granting authority  

(7) In Iceland, the Ministry of Finance (“Ministry”) is responsible for the central government’s debt 

management, sets the strategy and makes decisions regarding debt issues. This is done in co-

operation with the Central Bank of Iceland (“Central Bank”).(13) 

(8) The Central Bank is an independent public institution, owned by the Icelandic state. The principal 

objective of the Central Bank is to promote price and financial stability. The Central Bank was 

established by an act of Parliament in 1961, although the history of central banking in Iceland is 

much longer. The current Central Bank Act is No 36/2001, as amended.(14) 

(9) According to the information available on the Central Bank’s web page the Central Bank is 

ultimately under the administration of the Prime Minister and a Supervisory Board. The 

Parliament elects all of the seven members to the Supervisory Board after each parliamentary 

election. The Prime Minister appoints the Governor and Deputy Governor of the Central Bank for 

a five-year term. Decisions on applying the Central Bank’s monetary policy control mechanisms 

are taken by the Monetary Policy Committee. In other respects, the Bank’s direction is in the 

hands of the Governor.(15) 

(10) In the letter dated 11 February 2016,(16) the Icelandic authorities explained that the Government 

Debt Management (“GDM”) is a unit within the Central Bank under Treasury and Market 

Operations which operates in accordance with an agreement made with the Ministry. According 

to that agreement, the Ministry entrusts the GDM with tasks related to Government guarantees 

and relending.  

2.3 Derivatives contracts entered into by Landsvirkjun  

(11) According to the email from the GDM of 24 March 2015,(17) Landsvirkjun has for some time 

hedged its risks from exposure to shifts in aluminium prices through derivatives.  

  

(10) The Authority’s Decision No 193/16/COL of 24 October 2016 on the sale of electricity to Norðurál (OJ C 26, 

26.1.2017, p. 7, and EEA Supplement No 7, 26.1.2017, p. 2), paragraphs 4 and 6. 

(11) The Authority’s Decision No 193/16/COL, paragraph 5. 

(12) Information from Landsvirkjun’s website and the 2015 Annual report, available in English at: 

http://annualreport2015.landsvirkjun.com/ 

(13) Information on the webpage of the Central Bank of Iceland, available in English at: http://www.cb.is/about-the-

bank/central-bank-of-iceland/  

(14) Ibid. 

(15) Ibid. 

(16) Document No 793116. 

(17) Document No 753626. 

http://annualreport2015.landsvirkjun.com/
http://www.cb.is/about-the-bank/central-bank-of-iceland/
http://www.cb.is/about-the-bank/central-bank-of-iceland/


27.7.2017 EES-viðbætir við Stjórnartíðindi Evrópusambandsins Nr. 46/5 

 2
7

.7
.2

0
1
7

 
E

E
S

-v
ið

b
æ

tir v
ið

 S
tjó

rn
artíð

in
d

i E
v

ró
p

u
sam

b
an

d
sin

s 
N

r. 4
6
/5

 

(12) According to the Icelandic authorities,(18) Landsvirkjun’s three largest customers operate in the 

aluminium industry and total sales to these customers constitute around 70% of Landsvirkjun’s 

annual sales of electricity. Landsvirkjun’s exposure to risk due to possible aluminium price 

fluctuations is substantial as around 30% of Landsvirkjun income is linked to the price of 

aluminium.  

(13) The functional currency of Landsvirkjun is the US dollar (USD). Landsvirkjun is exposed to 

foreign currency exchange (“FX”) risk as well as interest rate risk on its debt portfolio. 

Landsvirkjun uses various forms of derivatives contracts to control and manage its market risk.(19)  

(14) The Authority is currently, in connection with the GDM guarantees, looking into the following 

types of derivatives contracts entered into by Landsvirkjun: FX swaps, FX options and interest 

rate swaps. The Icelandic authorities have not presented to the Authority the different derivatives 

contracts entered into by Landsvirkjun. The below description of these derivatives contracts is 

based on the explanations of the Icelandic authorities.(20) 

2.3.1 FX swaps 

(15) An FX swap is a contract for a currency exchange between two parties. FX swap contracts swap 

one loan (principal and interest payments) in one currency, e.g., a loan in EUR, into a “new” loan 

in another currency, e.g. USD. Thereby, the contract creates an asset that exactly mirrors the EUR 

debt thereby transferring currency risk of the loan from EUR over to USD. The principal amount 

is traded on FX markets. The interest rate part of the contract is often decided by the financial 

corporation offering to do the deal (counterparty) depending on market condition at any given 

time. 

2.3.2 FX options 

(16) An FX option is a financial instrument that gives the right, but not the obligation, to exchange 

money into another currency at a pre-agreed exchange rate on a specified date. FX options trading 

is mostly done over the counter. Future payments that are hedged using this kind of contracts 

involve payments on loans already taken.  

(17) The Authority notes that there is no information on whether Landsvirkjun is a buyer or also a 

seller of FX options.  

2.3.3 Interest rate swaps 

(18) An interest rate swap (IRS) is an agreement between two parties where one stream of future 

interest payments (e.g. interest payments based on fixed interest) is exchanged for another (e.g. 

interest payments based on floating interest) based on a specified notional principal amount. 

(19) The notional principal is not exchanged between parties and the currency is the same for both 

interest payments. IRS contracts are used to limit or manage exposure to fluctuations in interest 

rates. Landsvirkjun uses these derivatives for loans that have already been entered into, e.g. to 

swap USD floating interests to USD fixed interest without swapping the principal.  

2.4 GDM guarantees on Landsvirkjun’s derivatives contracts  

(20) According to the Authority’s current understanding of facts, at least since 2013 GDM has granted 

guarantees to Landsvirkjun on the derivatives contracts referred to in sections 2.3.1-2.3.3 above. 

During the meeting with the Authority on 31 May 2016, GDM explained that Landsvirkjun would 

not be able to enter into the hedging derivative agreements without the underlying state 

guarantee.(21)  
  

(18) Document No 793116. 

(19) For the avoidance of doubt, the current decision does not concern derivatives contracts for hedging risks due to 

aluminium price fluctuations.  

(20) Ibid. 

(21) Follow-up letter of the Authority of 27 June 2016 (Document No 806762), Annex 9. 
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(21) According to the Icelandic authorities, Landsvirkjun pays a premium for the state guarantee on the 

loans underlying the FX swaps and option.(22) However, there is no information on whether 

Landsvirkjun pays any premium at all for the guarantees on the derivatives contracts. The 

Authority notes that paying a premium for a guarantee on a loan underlying a derivative 

transaction is not equal to paying a premium for a guarantee on the derivative transaction 

itself.(23) 

(22) As regards the IRSs, the Icelandic authorities have explained that IRS contracts have a net 

position, i.e. there is either a gain or a loss for Landsvirkjun from these contracts. Contracts that 

show loss for Landsvirkjun are on the liability side of the balance sheet and therefore enjoy a state 

guarantee. According to the Icelandic authorities, the same guarantee premium should be paid for 

these net liability positions as is paid for the guarantee on loans.(24) 

(23) According to the Icelandic authorities, Landsvirkjun already pays a guarantee premium for loans 

the interests of which are swapped. The Icelandic authorities also submit that Landsvirkjun pays a 

0.48% p.a. guarantee premium on net liabilities of derivatives contracts that show a net loss for 

Landsvirkjun.(25) In connection with the latter premium the Icelandic authorities also explained 

the following: “The guarantee fee is based on a report made for the Icelandic State Guarantee 

Fund by Summa ehf. ‘Premium for guarantees granted to Landsvirkjun’. In discussing the 

conclusion of the report Summa(26) concludes ‘In the referenced reports the premiums, 48 bp, is 

estimated by assessing the advantage that LV enjoys in the credit market due to a guarantee from 

the state or the municipality. Consequently, an appropriate premium should eliminate the 

advantage the company enjoys in the credit markets due to the guarantee, i.e. a competitor that 

does not receive a guarantee should not be at a competitive disadvantage.’ The guarantee 

premium of each individual derivative contract is in line with the fee paid on the corresponding 

loan that the derivative is based on. Therefore, the premium can change if derivative contracts 

are based on new guaranteed loan contracts that have a lower or higher guarantee fee than 

previous ones.”(27) 

(24) The Authority notes that several aspects necessary for the state aid assessment of the GDM 

guarantees to Landsvirkjun on derivatives contracts referred to in sections 2.3.1-2.3.3 above 

remain unclear. In particular, insufficient information has been provided to assess whether the 

guarantees are limited, how GDM’s exposure to potential liabilities could be quantified and how 

the value of the guarantees(28) and the guarantee premium for IRS related guarantees is calculated.  

2.5 The previously closed procedure on existing aid measures as regards state aid granted through 

unlimited state guarantees 

(25) By a letter dated 26 September 2006 (Document No 280834), the Authority initiated the 

procedure on existing aid measures provided for in Article 17(2) of Part II of Protocol 3 with 

respect to certain measures in favour of electricity utilities in Iceland, including unlimited state 

guarantees to Landsvirkjun. In that letter, the Authority informed the Icelandic authorities of its 

preliminary view that these measures involved existing state aid that was incompatible with the 

functioning of the EEA Agreement. 

(26) After several exchanges with the Icelandic authorities, the Authority concluded in its Decision of 

8 July 2009 No 302/09/COL (Document No 465443)(29) that the unlimited state guarantees 

constituted existing state aid. The Authority found that this state aid was not in line with the 

  

(22) Document No 793116. 

(23) Ibid. 

(24) Ibid. 

(25) Documents No 793116 and 798576. 

(26) According to the Icelandic authorities, Summa is an independent financial company regulated by the FSA. 

(27) Document No 798576. 

(28) The Authority notes that the Commission has accepted in the past methodologies for assessing the value of 100% 

hedging guarantees where it was not possible to calculate in advance the final amount that would be effectively 

covered by the guarantees. See Commission decision of 24 April 2002 in case N706/2002, paragraph 48 and 76 et 

seq.  

(29) The Authority’s Decision No 302/09/COL of 8 July 2009 to propose appropriate measures with regard to state aid 

granted to Landsvirkjun and Orkuveita Reykjavíkur, available on the Authority’s website: 

http://www.eftasurv.int/?1=1&showLinkID=17084&1=1. 

http://www.eftasurv.int/?1=1&showLinkID=17084&1=1
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Authority’s Guidelines on the application and interpretation of Articles 61 and 62 of the EEA 

Agreement, in particular with the then applicable Chapter on state guarantees.(30) Therefore, these 

guarantees were incompatible with the functioning of the EEA Agreement. 

(27) More precisely, according to the Authority’s Decision No 302/09/COL, the public owners of 

Landsvirkjun were liable for all of its obligations. The main guarantor, the State Treasury, was not 

subject to bankruptcy rules. Therefore, Landsvirkjun would never be excluded from the market by 

means of an insolvency procedure, since the State guarantees all of its liabilities and accordingly 

assures the continuation of the company in the market. 

(28) The Authority’s Decision No 302/09/COL provided that the Icelandic authorities should take 

appropriate measures to abolish the unlimited state guarantees. The Authority proposed that the 

guarantees be abolished with effect from 1 January 2010. 

(29) After subsequent exchanges with the Icelandic authorities, the Authority recorded Iceland’s 

acceptance of the appropriate measures proposed by the Authority in its Decision No 302/09/COL 

with regard to the existing state aid scheme to Landsvirkjun and Orkuveita Reykjavíkur.(31)  

(30) The amended legislative framework for state guarantees included inter alia the following 

conditions for ruling out the presence of state aid: 

­ Landsvirkjun must pay a state guarantee premium which covers the benefits it enjoys due to 

the state guarantee. The premium is determined annually by an independent party and the 

adequacy of the premiums will be reviewed at least once a year; 

­ Landsvirkjun cannot obtain a guarantee which covers more than 80% of either an 

outstanding loan or financial obligation. 

(31) Furthermore, in line with Iceland’s amended legislative framework for state guarantees and point 

3.4 of the currently applicable state aid guidelines on state guarantees (“Guarantee 

Guidelines”),(32) it has to be possible to measure the extent of the guarantees when they are 

granted. The guarantees must be linked to specific financial transactions, for a fixed maximum 

amount and limited in time. 

(32) The Authority notes that the 80% limitation does not apply to guarantees covering debt securities. 

However, derivatives do not constitute debt securities according to the definition in Directive 

2004/l09/EC of the European Parliament and of the Council of 15 December 2004 on the 

harmonisation of transparency requirements in relation to information about issuers whose 

securities are admitted to trading on a regulated market.(33) This form of financial transaction 

would therefore not be exempted from the 80% guarantee limitation. 

(33) However, the guarantees issued by GDM to Landsvirkjun on the derivatives contracts referred to 

in sections 2.3.1-2.3.3 above do not appear to comply neither with the conditions of the amended 

legislative framework for state guarantees nor with the Guarantee Guidelines. In particular, 

Landsvirkjun does not appear to pay a premium covering the benefits it enjoys due to the 

guarantees; the guarantees appear to cover more than 80% of any outstanding obligations; and the 

guarantees do not appear to be linked to specific financial transactions, for a fixed maximum 

amount and limited in time.  

(34) For these reasons, the Authority is currently of the opinion that the guarantees in question are not 

covered by Iceland’s legislative framework for state guarantees as amended to implement the 

appropriate measures proposed by the Authority in its Decision No 302/09/COL.  
  

(30) Chapter of the EFTA Surveillance Authority’s State Aid Guidelines on state guarantees (OJ L 274, 26.10.2000, p. 

29, and EEA Supplement No 48, 26.10.2000, p. 45).  

(31) The Authority’s Decision No 159/13/COL. 

(32) OJ L 105, 21.4.2011, p. 32 and EEA Supplement No 23, 21.4.2011, p. 1. 

(33) According to article 2(1)(b) of the Directive 2004/l09/EC: “‘debt securities’ means bonds or other forms of 

transferable securitised debts, with the exception of securities which are equivalent to shares in companies or 

which, if converted or if the rights conferred by them are exercised, give rise to a right to acquire shares or 

securities equivalent to shares”. 
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II. ASSESSMENT 

1 The presence of state aid  

(35) Article 61(1) of the EEA Agreement reads as follows: 

“Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA 

States or through State resources in any form whatsoever which distorts or threatens to distort 

competition by favouring certain undertakings or the production of certain goods shall, in so far 

as it affects trade between Contracting Parties, be incompatible with the functioning of this 

Agreement.” 

(36) This implies that a measure constitutes state aid within the meaning of Article 61(1) of the EEA 

Agreement if the following conditions are cumulatively fulfilled: the measure (i) is granted by the 

state or through state resources; (ii) is selective; (iii) confers an economic advantage on the 

beneficiary; and (iv) is liable to affect trade between Contracting Parties and to distort 

competition. 

1.1.1 State resources 

(37) State resources within the meaning of Article 61(1) of the EEA Agreement are not limited to 

direct grants via the budget of the state. Guarantees given by the State may also constitute state 

aid.(34)  

(38) Where the state forgoes all or part of a guarantee premium, there is both a benefit for the 

undertaking and a drain on the resources of the state. Thus, even if it turns out that no payments 

are ever made by the state under a guarantee, there may nevertheless be state aid under Article 

61(1) of the EEA Agreement.(35) 

(39) The guarantees in question are granted to Landsvirkjun by GDM. GDM is a part of the Central 

Bank and the latter is a part of the Icelandic public administration. Thus, the granting of 

guarantees by GDM is imputable to the state.(36) 

1.1.2 Selectivity  

(40) Article 61(1) of the EEA Agreement requires that a measure, in order to be defined as state aid, 

favours “certain undertakings or the production of certain goods”. The Authority has previously 

found that even if an aid measure concerns a whole economic sector, it does not prevent it from 

being covered by Article 61(1) of the EEA Agreement.(37) The Authority maintained that position 

in its recently adopted Guidelines on the notion of state aid (“NoA Guidelines”).(38) 

(41) According to the Authority’s current understanding of the facts, the guarantees in question are 

granted to Landsvirkjun only. Thus, the measure is selective within the meaning of Article 61(1) 

of the EEA Agreement. 

1.1.3 Economic advantage 

(42) An advantage, within the meaning of Article 61(1) of the EEA Agreement, is any economic 

benefit which an undertaking could not have obtained under normal market conditions, that is to 

say in the absence of State intervention.(39)  

  

(34) Guarantee Guidelines, point 2.1. 

(35) Ibid. 

(36) The role of GDM is further described in section 2.2 in part I.  

(37) The Authority’s decision No 302/09/COL, section 1.2.2 of part II.  

(38) The Authority’s Guidelines on the notion of State aid as referred to in Article 61(1) of the EEA Agreement, 

paragraph 118, available in English at: www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines/ 

(39) See for instance judgments in SFEI and Others, C-39/94, EU:C:1996:285, paragraph 60 and Spain v Commission, 

C-342/96, EU:C:1999:210, paragraph 41. 

www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines/
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(43) The benefit of a state guarantee is that the risk associated with the guarantee is carried by the 

state. Such risk-carrying by the state should normally be remunerated by an appropriate 

premium.(40) 

(44) The aid is granted at the moment when the guarantee is given, not when the guarantee is invoked 

nor when payments are made under the terms of the guarantee. Whether or not a guarantee 

constitutes state aid, and, if so, what the amount of that state aid may be, must be assessed at the 

moment when the guarantee is given.(41) 

(45) Under point 3.2 of the Guarantee Guidelines, the fulfilment of the following cumulative 

conditions is sufficient to rule out the presence of state aid elements in an individual guarantee:  

(a) The borrower is not in financial difficulty;  

(b) The extent of the guarantee can be properly measured when it is granted;  

(c) The guarantee does not cover more than 80 % of the outstanding loan or other financial 

obligation; and 

(d) A market-oriented price is paid for the guarantee. 

(46) The Authority is of the preliminary view that the guarantees granted by GDM to Landsvirkjun on 

derivatives transactions referred to in sections 2.3.1-2.3.3 of part I above do not fulfil the 

conditions (b), (c) and (d). Accordingly, at this stage the presence of state aid elements cannot be 

ruled out on the basis of point 3.2 of the Guarantee Guidelines. 

Proper measurement of the extent of the guarantee  

(47) This condition means that the guarantee must be linked to a specific financial transaction, for a 

fixed maximum amount and limited in time.(42) 

(48) The Icelandic authorities have so far not been able to explain whether the guarantees are linked to 

specific obligations, what the maximum amount of the guarantees is, and whether the guarantees 

are limited in time. Therefore, the Authority is currently of the view that condition (b) of point 3.2 

of the Guarantee Guidelines is not met.  

The guarantee does not cover more than 80% of the outstanding loan or other financial 

obligation(43) 

(49) The guarantees appear to cover all of the financial obligations that Lansdsvirkjun has under the 

respective derivatives contracts. The Icelandic authorities have so far not provided any 

information that would allow to assess further whether the guarantee is limited to 80% of the 

outstanding financial obligations. Also, there is no information allowing to quantify 

Landsvirkjun’s financial obligations under the derivatives contracts that are guaranteed by GDM.  

(50) Therefore, the Authority is currently of the view that condition (c) of point 3.2 of the Guarantee 

Guidelines is not met. 

A market-oriented price for the guarantee 

(51) Under the Guarantee Guidelines, risk-carrying should normally be remunerated by an appropriate 

premium on the guaranteed or counter-guaranteed amount. When the price paid for the guarantee 

is at least as high as the corresponding guarantee premium benchmark that can be found on the 

financial markets, the guarantee does not contain aid. If no corresponding guarantee premium 

benchmark can be found on the financial markets, the total financial cost of the guaranteed loan, 

including the interest rate of the loan and the guarantee premium, must be compared to the market 

price of a similar non-guaranteed loan.(44)  
  

(40) Guarantee Guidelines, point 2.1. 

(41) Ibid. 

(42) Guarantee Guidelines, point 3.2 

(43) The Authority notes that under the Guarantee Guidelines the 80% limitation does not apply to guarantees covering 

debt securities. However, that exception is not applicable. See paragraph 32 of the decision.  

(44) Guarantee Guidelines, point 3.2.  
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(52) As regards the guarantees related to the IRSs, the Icelandic authorities claim that Landsvirkjun 

pays a 0.48% p.a. guarantee premium on net liabilities of derivatives contracts that show a net loss 

for Landsvirkjun.(45) The Icelandic authorities also refer to a report made for the Icelandic State 

Guarantee Fund by Summa that should allegedly rule out any advantage Landsvirkjun enjoys in 

the credit market due to guarantees from the State or from a municipality.(46) 

(53) However, it is not clear to the Authority why the guarantee premium level described above should 

be considered as market-oriented.  

(54) Firstly, the Icelandic authorities have not submitted the Summa report to the Authority. It is 

therefore not clear what methodology and arguments were used in concluding that the premium 

level of 0.48% p.a. corresponds to the market price for guaranteeing Landsvirkjun’s derivatives 

exposure.  

(55) Secondly, from the brief explanations of the Icelandic authorities provided so far, it appears that 

this premium level covers all types of guarantees granted to Landsvirkjun (by the State or by a 

municipality).(47) The Authority has doubts whether a premium level that could be seen as 

appropriate for certain guarantees would necessarily also be market level on other occasions. The 

Authority further doubts whether the premium of 0.48% p.a. is appropriate for the IRSs, as the 

guarantee seems to cover all of Landsvirkjun’s financial liabilities under the IRS contracts and the 

risks to GDM are therefore potentially unlimited. In any event, the information submitted by the 

Icelandic authorities so far does not contain any meaningful explanations on why that premium 

level corresponds to market price, taking into account the characteristics of the guarantee, the 

underlying IRS contracts and the beneficiary.  

(56) As regards the GDM guarantees on FX swaps and FX options, Landsvirkjun does not appear to 

pay any premium at all. The Icelandic authorities claim that Landsvirkjun pays a premium for the 

state guarantee on the original loans underlying the FX swaps and options.(48) However, paying a 

premium for a guarantee on the transaction underlying the derivative contract does not equal to 

paying a premium for the guarantee covering the derivative contract itself. The Authority 

therefore doubts that the GDM guarantees on FX swaps and FX options are remunerated at 

market level. 

(57) In addition, the Icelandic authorities have explained that Landsvirkjun would not be able to enter 

into the hedging derivative contracts without the state guarantees.(49) However, the Icelandic 

authorities have not explained what would be the market price for such guarantees.  

(58) Therefore, the Authority is currently of the view that the guarantees addressed in this decision do 

not meet the terms of point 3.2 of the Guarantee Guidelines and constitute an advantage within the 

meaning of the state aid rules.  

1.1.4 Distortion of competition and effect on trade 

(59) The aid measure must be liable to distort competition and to affect trade between the Contracting 

Parties to the EEA Agreement.  

(60) According to the case law of the Court of Justice and the EFTA Court, whenever state aid 

strengthens the position of an undertaking compared with other undertakings competing in intra-

EEA trade, the latter must be regarded as affected by that aid.(50) There is no threshold or 

percentage below which it may be considered that trade between the Contracting Parties is not 

affected.(51)  
  

(45) See paragraph 23. 

(46) Ibid. 

(47) Document 798576. 

(48) See paragraph 21. 

(49) See paragraph 20. 

(50) Case E-6/98 The Government of Norway v EFTA Surveillance Authority [1999] EFTA Ct. Rep. 74, paragraph 59; 

Judgment in Philip Morris v Commission, Case 730/79, EU:C:1980:209, paragraph 11. 

(51) Judgments in Altmark Trans and Regierungspräsidium Magdeburg, C-280/00, EU:C:2003:415, paragraph 81 and 

Wolfgang Heiser v Finanzamt Innsbruck, C-172/03, EU:C:2005:130, paragraph 32. 
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(61) The Authority found already in its Decision No 302/09/COL that in an EEA-wide liberalised 

electricity sector, measures foreclosing a national market from competitors have an effect on 

trade.(52) This is in particular so as Landsvirkjun is the largest electricity generator in Iceland and 

one of the ten largest renewable energy companies in Europe.(53)  

(62) The GDM guarantees covering the derivatives transactions of Landsvirkjun have a twofold effect 

on competition and trade. On the one hand, they strengthen the company and support the 

conditions under which it can compete with other companies active in energy markets throughout 

Europe, as well as in the provision of related services to these markets. On the other hand, the 

state guarantee in favour of Landsvirkjun also strengthens the financial capacities of the company 

with respect to the home market and has the indirect effect of foreclosing the Icelandic electricity 

market not only to foreign but also to national competitors. In addition, the guarantees support the 

conditions under which Landsvirkjun can compete with other companies active in trading 

derivatives in Europe. Therefore, the guarantees in question is liable to distort competition and to 

affect trade between the Contracting Parties. 

(63) On this basis, the Authority reaches the preliminary conclusion that the guarantees referred to in 

section 2.4 of part I above may constitute aid within the meaning of Article 61(1) of the EEA 

Agreement.  

2 Existing aid 

(64) The Court of Justice has consistently held that the question of whether an aid is new or existing 

must be answered by reference to the legal provisions laying down the measure.(54) According to 

the Guarantee Guidelines, whether a guarantee constitutes state aid and what the amount of that 

state aid may be, must be assessed at the moment when the guarantee is given, not when the 

guarantee is invoked nor when payments are made under the terms of the guarantee.(55)  

(65) The Authority’s current understanding of the facts is that the guarantees in question were granted 

after the entry into force of the EEA Agreement, and also after 1 January 2010, i.e. the date by 

which Iceland agreed to implement the appropriate measures proposed by the Authority in its 

Decision No 302/09/COL. The guarantees in question do not appear to be covered by Iceland’s 

amended legislative framework for state guarantees.(56) Therefore, the Authority currently 

considers that the guarantees referred to in section 2.4 of part I of the decision qualify as new aid 

under Article 1(c) rather than existing aid under Article 1(b) of Part II of Protocol 3. 

3 Procedural requirements 

(66) Pursuant to Article 1(3) of Part I of Protocol 3: “The EFTA Surveillance Authority shall be 

informed, in sufficient time to enable it to submit its comments, of any plans to grant or alter aid. 

…. The State concerned shall not put its proposed measures into effect until the procedure has 

resulted in a final decision.” 

(67) Point 3.2 (c) of the Guarantee Guidelines provides that if an EFTA State wishes to provide a 

guarantee above the 80% threshold and claims that it does not constitute aid, it should duly 

substantiate the claim, for instance on the basis of the arrangement of the whole transaction, and 

notify it to the Authority so that the guarantee can be properly assessed with regard to its possible 

state aid character. 

(68) The Icelandic authorities have not notified the guarantees in question to the Authority. The 

Authority therefore reaches the preliminary conclusion that the Icelandic authorities have not 

respected their obligations pursuant to Article 1(3) of Part I of Protocol 3, and that the granting of 

the aid in the form of guarantees referred to in section 2.4 of part I above is therefore unlawful.  
  

(52) The Authority’s Decision No 302/09/COL, section 1.3 of Part II. 

(53) See section 2.1 of Part I. 

(54) Judgments in Alzetta a.o. v Commission, Joined Cases T-298/97-T-312/97 EU:F:2000:151, Namur-Les Assurances 

du Crédit SA v Office National du Ducroire and the Belgian State Case, C-44/93 EU:C:1994:311, P.J. van der 

Hulst's Zonen v Produktschap voor Siergewassen, C-51/74 EU:C:1975:9. 

(55) Guarantee Guidelines, point 2.1. 

(56) See section 2.5 of part I. 
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4 Compatibility of the aid 

(69) Measures caught by Article 61(1) of the EEA Agreement are generally incompatible with the 

functioning of the EEA Agreement, unless they qualify for an exemption under Article 61(2) or 

(3) of the EEA Agreement. The Authority notes that Iceland so far has not provided any 

arguments regarding the potential compatibility of the measure under these provisions. 

(70) The Authority considers that the exemptions under Article 61(2) of the EEA Agreement are not 

applicable to the aid measure under assessment since it is not designed to achieve any of the aims 

listed in this provision.  

(71) The aid also cannot be justified under Article 61(3)(a) of the EEA Agreement, which provides for 

regional support, as Iceland does not have any regions that are eligible under this provision. As 

the state guarantee was not given to promote the execution of an important project of common 

European interest nor to remedy a serious disturbance in the economy of Iceland, the Authority 

considers that Article 61(3)(b) of the EEA Agreement is not applicable either.  

(72) Furthermore, the Authority notes that the aid in question is not linked to any investment. It just 

reduces the costs which companies would normally have to bear in the course of pursuing their 

day-to-day business activities and is consequently to be classified as operating aid. Operating aid 

is only rarely considered suitable to facilitate the development of certain economic activities or of 

certain regions as provided for in Article 61(3)(c) of the EEA Agreement. It is only permissible in 

special circumstances, normally in accordance with the Authority’s state aid guidelines. None of 

these guidelines apply to the aid in question. The Authority therefore doubts that the aid measure 

could be declared compatible with the functioning of the EEA Agreement on the basis of its 

Article 61(3)(c). 

(73) Finally, Article 59(2) of the EEA Agreement does not seem to be applicable to the case at hand 

since there is no public service obligation justifying the grant of an unlimited state guarantee.  

5 Conclusion 

(74) As set out above, the Authority considers at this stage that the state guarantee on derivatives 

contracts referred to in section 2.4 of part I above granted by Iceland to Landsvirkjun may 

constitute state aid within the meaning of Article 61(1) of the EEA Agreement.  

(75) The Authority has doubts as to whether the measure is compatible with the functioning of the 

EEA Agreement.  

(76) Consequently, and in accordance Article 4(4) of Part II of Protocol 3, the Authority is obliged to 

open the formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The 

decision to open a formal investigation procedure is without prejudice to the final decision of the 

Authority, which may conclude that the measure does not constitute state aid or that it is state aid 

compatible with the functioning of the EEA Agreement. 

(77) The Authority, acting under the procedure laid down in Article 1(2) of Part I of Protocol 3, invites 

the Icelandic authorities to submit, by 6 June 2017 their comments and to provide all documents, 

information and data needed for the assessment of these measures in light of the state aid rules.  

(78) The Authority requests the Icelandic authorities to forward a copy of this decision to the potential 

aid recipient.  

(79) The Authority must remind the Icelandic authorities that, according to Article 14 of Part II of 

Protocol 3, any incompatible aid unlawfully granted to the beneficiaries will have to be recovered, 

unless (exceptionally) this recovery would be contrary to a general principle of EEA law.  
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HAS ADOPTED THIS DECISION: 

Article 1 

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened into the 

guarantees on derivatives contracts referred to in section 2.4 of part I above granted by Iceland to 

Landsvirkjun. 

Article 2 

The Icelandic authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their 

comments on the opening of the formal investigation procedure by 6 June 2017.  

Article 3 

The Icelandic authorities are requested to provide by 6 June 2017, all documents, information and data 

needed for assessment of the compatibility of the aid measure. 

Article 4 

This Decision is addressed to Iceland. 

Article 5 

Only the English language version of this decision is authentic. 

Done in Brussels, on 3 May 2017. 

For the EFTA Surveillance Authority 

 Sven Erik Svedman For Frank J. Büchel 

 President College Member 
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ESB-STOFNANIR 
FRAMKVÆMDASTJÓRNIN 

Tilkynning um fyrirhugaða samfylkingu fyrirtækja 

(mál M.8541 – Thermo Fisher Scientific/Patheon) 

1. Framkvæmdastjórninni barst 19. júlí 2017 tilkynning skv. 4. gr. reglugerðar ráðsins (EB) 

nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem bandaríska fyrirtækið Thermo Fisher Scientific 

Inc. („Thermo Fisher“) öðlast með hlutafjárkaupum yfirráð, í skilningi b-liðar 1. mgr. 3. gr. 

samrunareglugerðarinnar, í hollenska fyrirtækinu Patheon N.V. (,,Patheon“).  

2. Starfsemi hlutaðeigandi fyrirtækja er sem hér segir: 

– Thermo Fisher: framleiðir og selur rannsóknar- og greiningarbúnað ásamt tilheyrandi vörum og 

þjónustu. Höfuðstöðvar fyrirtækisins eru í Bandaríkjunum og það starfar um allan heim. 

– Patheon: fyrirtæki á sviði samningsbundinna rannsókna og framleiðslu sem selur virk 

lyfjafræðileg innihaldsefni og veitir þjónustu í tengslum við fullunnar lyfjavörur. Höfuðstöðvar 

fyrirtækisins eru í Hollandi og það starfar um allan heim.  

3. Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið, 

geti fallið undir gildissvið samrunareglugerðarinnar. Fyrirvari er þó um endanlega ákvörðun. 

4. Þriðju aðilar sem eiga hagsmuna að gæta eru hvattir til að senda framkvæmdastjórninni 

athugasemdir sem þeir kunna að hafa fram að færa um hin fyrirhuguðu viðskipti. 

 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi birtist 

í Stjtíð. ESB (C 242, 27.7.2017). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01), með 

tölvupósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni 

M.8541 – Thermo Fisher Scientific/Patheon N.V. og eftirfarandi póstáritun: 

Framkvæmdastjórn Evrópusambandsins 

Directorate-General for Competition 

Merger Registry 

1049 Bruxelles/Brussel 

  

(1) Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerðin“). 

2017/EES/46/02 

mailto:COMP-MERGER-REGISTRY@ec.europa.eu
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Tilkynning um fyrirhugaða samfylkingu fyrirtækja 

(mál M.8556 – Carlyle/GTCR/Albany Molecular Research) 

Mál sem kann að verða tekið fyrir samkvæmt einfaldaðri málsmeðferð 

1. Framkvæmdastjórninni barst 17. júlí 2017 tilkynning skv. 4. gr. reglugerðar ráðsins (EB) 

nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem bandarísku fyrirtækin Carlyle Group 

(„Carlyle“) og GTCR LLC öðlast með hlutafjárkaupum í sameiningu yfirráð, í skilningi b-liðar 1. 

mgr. 3. gr. samrunareglugerðarinnar, í bandaríska fyrirtækinu Albany Molecular Research, Inc. 

(„AMRI“). 

2. Starfsemi hlutaðeigandi fyrirtækja er sem hér segir: 

– Carlyle: alþjóðlegt eignastýringarfyrirtæki sem stýrir sjóðum sem fjárfesta um allan heim í 

fjórum fjárfestingarflokkum: einkafjármagni fyrirtækja, rauneignum, alþjóðlegum 

markaðsáætlunum og fjárfestingarlausnum. 

– GTCR: framtaksfyrirtæki sem leggur áherslu á fjárfestingar í vaxtarfélögum innan  ýmissa 

geira, m.a. fjármála- og tækniþjónustu, heilbrigðisþjónustu, tækni, fjölmiðla- og 

fjarskiptaþjónustu og þjónustu við vaxtarfyrirtæki. 

– AMRI: alþjóðlegt fyrirtæki á sviði samningsbundinna rannsókna og framleiðslu sem veitir 

viðskiptavinum samþætta þjónustu í tengslum við að uppgötva, þróa og framleiða lyf. 

3. Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið, 

geti fallið undir gildissvið samrunareglugerðarinnar. Fyrirvari er þó um endanlega ákvörðun.  Hafa 

ber í huga að þetta mál kann að verða tekið fyrir samkvæmt málsmeðferðinni sem kveðið er á um í 

tilkynningu framkvæmdastjórnarinnar um einfaldaða málsmeðferð við meðhöndlun tiltekinna 

samfylkinga samkvæmt reglugerð ráðsins (EB) nr. 139/2004 (2). 

4. Þriðju aðilar sem eiga hagsmuna að gæta eru hvattir til að senda framkvæmdastjórninni 

athugasemdir sem þeir kunna að hafa fram að færa um hin fyrirhuguðu viðskipti. 

Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi birtist 

í Stjtíð. ESB (C 240, 25.7.2017). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01), með 

tölvupósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni 

M.8556 – Carlyle/GTCR/Albany Molecular Research og eftirfarandi póstáritun: 

Framkvæmdastjórn Evrópusambandsins 

Directorate-General for Competition 

Merger Registry 

1049 Bruxelles/Brussel 

  

(1) Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerðin“). 

(2) Stjtíð. ESB C 366, 14.12.2013, bls. 5. 

2017/EES/46/03 

mailto:COMP-MERGER-REGISTRY@ec.europa.eu
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Tilkynning um fyrirhugaða samfylkingu fyrirtækja 

(mál M.8582 – Letterone/Holland & Barrett) 

Mál sem kann að verða tekið fyrir samkvæmt einfaldaðri málsmeðferð 

1. Framkvæmdastjórninni barst 18. júlí 2017 tilkynning skv. 4. gr. reglugerðar ráðsins (EB) 

nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem lúxemborgska fyrirtækið Letterone Investment 

Holdings S.A. („Letterone Investment“) öðlast með hlutafjárkaupum að fullu yfirráð, í skilningi b-

liðar 1. mgr. 3. gr. samrunareglugerðarinnar, í breska fyrirtækinu Holland & Barrett International 

Limited („Holland & Barrett„). 

2. Starfsemi hlutaðeigandi fyrirtækja er sem hér segir: 

– Letterone Investment: alþjóðlegt fjárfestingarfyrirtæki sem fjárfestir innan síma-, tækni-, 

heilbrigðis- og smásölugeirans.  

– Holland & Barrett: annast smásölu á heilsu- og vellíðunarvörum, m.a. á vítamínum og 

heilsufæði, í verslunum sínum og á Netinu. 

3. Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið, 

geti fallið undir gildissvið samrunareglugerðarinnar. Fyrirvari er þó um endanlega ákvörðun. Hafa 

ber í huga að þetta mál kann að verða tekið fyrir samkvæmt málsmeðferðinni sem kveðið er á um í 

tilkynningu framkvæmdastjórnarinnar um einfaldaða málsmeðferð við meðhöndlun tiltekinna 

samfylkinga samkvæmt reglugerð ráðsins (EB) nr. 139/2004 (2). 

4. Þriðju aðilar sem eiga hagsmuna að gæta eru hvattir til að senda framkvæmdastjórninni 

athugasemdir sem þeir kunna að hafa fram að færa um hin fyrirhuguðu viðskipti. 

Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi birtist 

í Stjtíð. ESB (C 242, 27.7.2017). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01), með 

tölvupósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni 

M.8582 – Letterone/Holland & Barrett og eftirfarandi póstáritun: 

Framkvæmdastjórn Evrópusambandsins 

Directorate-General for Competition 

Merger Registry 

1049 Bruxelles/Brussel 

  

(1) Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerðin“). 

(2) Stjtíð. ESB C 366, 14.12.2013, bls. 5. 

2017/EES/46/04 

mailto:COMP-MERGER-REGISTRY@ec.europa.eu
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Ákvörðun um að hreyfa ekki andmælum við tilkynntri samfylkingu fyrirtækja 

(mál M.8354 – Fox/Sky) 

Framkvæmdastjórnin ákvað 7. apríl 2017 að hreyfa ekki andmælum við ofangreindri tilkynntri 

samfylkingu og lýsa hana samrýmanlega reglum sameiginlega markaðarins. Ákvörðunin er tekin í 

samræmi við b-lið 1. mgr. 6. gr. reglugerðar ráðsins (EB) nr. 139/2004 (1). Óstytt útgáfa þessarar 

ákvörðunar er eingöngu til á ensku og verður hún birt eftir að felld hafa verið brott viðskiptaleyndarmál, 

ef einhver eru. Unnt verður að nálgast hana á eftirfarandi hátt: 

– Á samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases/). Notendur 

vefsetursins geta leitað að samrunaákvörðunum með ýmsum hætti, m.a. eftir fyrirtæki, málsnúmeri, 

dagsetningu og atvinnugrein. 

– Á rafrænu sniði á vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm) undir skjalnúmeri 

32017M8354. EUR-Lex veitir aðgang að löggjöf Evrópusambandsins á Internetinu. 

 

Ákvörðun um að hreyfa ekki andmælum við tilkynntri samfylkingu fyrirtækja 

(mál M.8456 – Ineos/Forties Pipeline System) 

Framkvæmdastjórnin ákvað 14. júlí 2017 að hreyfa ekki andmælum við ofangreindri tilkynntri 

samfylkingu og lýsa hana samrýmanlega reglum sameiginlega markaðarins. Ákvörðunin er tekin í 

samræmi við b-lið 1. mgr. 6. gr. reglugerðar ráðsins (EB) nr. 139/2004 (1). Óstytt útgáfa þessarar 

ákvörðunar er eingöngu til á ensku og verður hún birt eftir að felld hafa verið brott viðskiptaleyndarmál, 

ef einhver eru. Unnt verður að nálgast hana á eftirfarandi hátt: 

– Á samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases/). Notendur 

vefsetursins geta leitað að samrunaákvörðunum með ýmsum hætti, m.a. eftir fyrirtæki, málsnúmeri, 

dagsetningu og atvinnugrein. 

– Á rafrænu sniði á vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm) undir skjalnúmeri 

32017M8456. EUR-Lex veitir aðgang að löggjöf Evrópusambandsins á Internetinu. 

  

(1) Stjtíð. ESB L 24, 29.1.2004, bls. 1. 

2017/EES/46/05 

2017/EES/46/06 

http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/en/index.htm


Nr. 46/18 EES-viðbætir við Stjórnartíðindi Evrópusambandsins 27.7.2017 

 

Ákvörðun um að hreyfa ekki andmælum við tilkynntri samfylkingu fyrirtækja 

(mál M.8470 – DAAM/InfraVia/FIH/AI) 

Framkvæmdastjórnin ákvað 6. júlí 2017 að hreyfa ekki andmælum við ofangreindri tilkynntri 

samfylkingu og lýsa hana samrýmanlega reglum sameiginlega markaðarins. Ákvörðunin er tekin í 

samræmi við b-lið 1. mgr. 6. gr. reglugerðar ráðsins (EB) nr. 139/2004 (1). Óstytt útgáfa þessarar 

ákvörðunar er eingöngu til á ensku og verður hún birt eftir að felld hafa verið brott viðskiptaleyndarmál, 

ef einhver eru. Unnt verður að nálgast hana á eftirfarandi hátt: 

– Á samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases/). Notendur 

vefsetursins geta leitað að samrunaákvörðunum með ýmsum hætti, m.a. eftir fyrirtæki, málsnúmeri, 

dagsetningu og atvinnugrein. 

– Á rafrænu sniði á vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm) undir skjalnúmeri 

32017M8470. EUR-Lex veitir aðgang að löggjöf Evrópusambandsins á Internetinu. 

 

Ákvörðun um að hreyfa ekki andmælum við tilkynntri samfylkingu fyrirtækja 

(mál M.8534 – Bouygues Immobilier/Accor/Nextdoor) 

Framkvæmdastjórnin ákvað 19. júlí 2017 að hreyfa ekki andmælum við ofangreindri tilkynntri 

samfylkingu og lýsa hana samrýmanlega reglum sameiginlega markaðarins. Ákvörðunin er tekin í 

samræmi við b-lið 1. mgr. 6. gr. reglugerðar ráðsins (EB) nr. 139/2004 (1). Óstytt útgáfa þessarar 

ákvörðunar er eingöngu til á frönsku og verður hún birt eftir að felld hafa verið brott viðskiptaleyndarmál, 

ef einhver eru. Unnt verður að nálgast hana á eftirfarandi hátt: 

– Á samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases/). Notendur 

vefsetursins geta leitað að samrunaákvörðunum með ýmsum hætti, m.a. eftir fyrirtæki, málsnúmeri, 

dagsetningu og atvinnugrein. 

– Á rafrænu sniði á vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm) undir skjalnúmeri 

32017M8534. EUR-Lex veitir aðgang að löggjöf Evrópusambandsins á Internetinu. 

  

(1) Stjtíð. ESB L 24, 29.1.2004, bls. 1. 

2017/EES/46/07 

2017/EES/46/08 

http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases/
http://eur-lex.europa.eu/en/index.htm
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Ágrip af ákvörðun framkvæmdastjórnarinnar frá 17. júlí 2015 þar sem lýst er yfir að  

samfylking fyrirtækja samræmist innri markaðnum og framkvæmd EES-samningsins 

(mál M.7408 – Cargill/ADM Chocolate Business) 

Hinn 17. júlí 2015 samþykkti framkvæmdastjórnin ákvörðun í samrunamáli samkvæmt reglugerð ráðsins 

(EB) nr. 139/2004 frá 20. janúar 2004 um eftirlit með samfylkingum fyrirtækja (1), einkum 2. mgr. 8. gr. 

þeirrar reglugerðar. Heildartexti ákvörðunarinnar á ensku en án trúnaðarupplýsinga er birtur á vef 

aðalskrifstofu samkeppnismála á eftirfarandi slóð: http://ec.europa.eu/comm/competition/index_en.html  

  

(1) Stjtíð. ESB L 24, 29.1.2004, bls. 1. 

2017/EES/46/09 

http://ec.europa.eu/comm/competition/index_en.html


Nr. 46/20 EES-viðbætir við Stjórnartíðindi Evrópusambandsins 27.7.2017 

 

Tilkynning framkvæmdastjórnarinnar skv. 5. mgr. 17. gr. reglugerðar Evrópuþingsins  

og ráðsins (EB) nr. 1008/2008 um sameiginlegar reglur um rekstur flugþjónustu í  

Bandalaginu 

Auglýsing um útboð á áætlunarflugi í samræmi við almannaþjónustukvaðir 

Aðildarríki Frakkland 

Flugleið Périgueux (Dordogne) – París (Orly) 

Samningstími Frá 1. janúar 2018 til 31. desember 2020 

Umsóknarfrestur og frestur til að skila tilboðum Almennt útboð: 

18. september 2017, fyrir kl. 12.00 að staðartíma 

Unnt er að nálgast texta útboðsauglýsingarinnar, ásamt 

hvers kyns viðkomandi upplýsingum og/eða skjölum sem 

varða útboðið og almannaþjónustukvaðirnar, með því að 

hafa samband við: 

Communauté d’Agglomération du Grand Périgueux 

1 Boulevard Lakanal 

24 000 Périgueux 

FRANCE 

Sími +33 553358600 

Netfang: n.vitel@grandperigueux.fr 

 

2017/EES/46/10 

n.vitel@grandperigueux.fr
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Yfirlit um ákvarðanir framkvæmdastjórnarinnar um leyfi til að setja á markað vegna  

notkunar og/eða notkunar efna sem talin eru upp í XIV. viðauka við reglugerð  

Evrópuþingsins og ráðsins (EB) nr. 1907/2006 um skráningu, mat, leyfisveitingu og  

takmarkanir að því er varðar efni (efnareglurnar REACH) 

(birt skv.9. mgr. 64. gr. reglugerðar (EB) nr. 1907/2006) (1) 

Eftirfarandi ákvarðanir hafa verið birtar í Stjórnartíðindum Evrópusambandsins: 

Efni 
Tilvísun 

ákvörðunar 

Dagsetning 

ákvörðunar 
Markaðsleyfisnúmer Nánari upplýsingar 

Kalíumdíkrómat 

EB nr. 231-906-6 

CAS nr. 7778-50-9 

C(2017) 3910 13. júní 2017 REACH/17/14/0 Stjtíð. ESB C 196, 

20.6.2017, bls. 3 

REACH/17/14/1 Stjtíð. ESB C 196, 

20.6.2017, bls. 3 

Ákvarðanirnar er að finna á eftirfarandi slóð á vefsetri framkvæmdastjórnar Evrópusambandsins: 

http://ec.europa.eu/enterprise/sectors/chemicals/reach/authorisation/index_en.htm. 

 

  

(1) Stjtíð. ESB L 396, 30.12.2006, bls. 1. 

2017/EES/46/11 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2017.196.01.0003.01.ENG
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2017.196.01.0003.01.ENG
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2017.196.01.0003.01.ENG
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.C_.2017.196.01.0003.01.ENG
http://ec.europa.eu/enterprise/sectors/chemicals/reach/authorisation/index_en.htm
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	1 Procedure
	(1) In an email dated 24 March 2015,( ) the Icelandic authorities asked the Authority to clarify whether Landsvirkjun’s financial obligations from derivatives contracts could be guaranteed under Iceland’s existing state guarantee scheme. That scheme w...
	(2) Following the Authority’s letter of 13 April 2015( ) and email of 20 April 2015( ) asking for additional information, the Icelandic authorities responded in a letter dated 11 February 2016.( )
	(3) In a letter dated 24 February 2016,( ) the Authority requested additional information from the Icelandic authorities. The Icelandic authorities replied to the information request in a letter dated 22 March 2016.( )
	(4) Moreover, the matter was discussed during a meeting between the Icelandic authorities and the Authority in Reykjavík on 31 May 2016. Following the meeting, the Authority sent a letter to the Icelandic authorities, recording the content of the meet...

	2 Description of the measure
	2.1 The beneficiary: Landsvirkjun
	(5) Landsvirkjun is a public partnership company regulated by Act No 42/1983 on Landsvirkjun, as amended. As of 1 January 2007, the State Treasury took over the full ownership in Landsvirkjun. The company remained a partnership company with joint liab... (6) After the introduction of competitive power markets in Iceland in 2003, Landsvirkjun has focused on marketing and operations rather than construction of new power plants.( ) Landsvirkjun is currently the largest electricity generator in Iceland, h...

	2.2 The aid granting authority
	(7) In Iceland, the Ministry of Finance (“Ministry”) is responsible for the central government’s debt management, sets the strategy and makes decisions regarding debt issues. This is done in co-operation with the Central Bank of Iceland (“Central Bank... (8) The Central Bank is an independent public institution, owned by the Icelandic state. The principal objective of the Central Bank is to promote price and financial stability. The Central Bank was established by an act of Parliament in 1961, althoug... (9) According to the information available on the Central Bank’s web page the Central Bank is ultimately under the administration of the Prime Minister and a Supervisory Board. The Parliament elects all of the seven members to the Supervisory Board af...
	(10) In the letter dated 11 February 2016,( ) the Icelandic authorities explained that the Government Debt Management (“GDM”) is a unit within the Central Bank under Treasury and Market Operations which operates in accordance with an agreement made wi...

	2.3 Derivatives contracts entered into by Landsvirkjun
	(11) According to the email from the GDM of 24 March 2015,( ) Landsvirkjun has for some time hedged its risks from exposure to shifts in aluminium prices through derivatives.
	(12) According to the Icelandic authorities,( ) Landsvirkjun’s three largest customers operate in the aluminium industry and total sales to these customers constitute around 70% of Landsvirkjun’s annual sales of electricity. Landsvirkjun’s exposure to... (13) The functional currency of Landsvirkjun is the US dollar (USD). Landsvirkjun is exposed to foreign currency exchange (“FX”) risk as well as interest rate risk on its debt portfolio. Landsvirkjun uses various forms of derivatives contracts to cont...
	(14) The Authority is currently, in connection with the GDM guarantees, looking into the following types of derivatives contracts entered into by Landsvirkjun: FX swaps, FX options and interest rate swaps. The Icelandic authorities have not presented ... 2.3.1 FX swaps
	2.3.2 FX options
	(16) An FX option is a financial instrument that gives the right, but not the obligation, to exchange money into another currency at a pre-agreed exchange rate on a specified date. FX options trading is mostly done over the counter. Future payments th...
	(17) The Authority notes that there is no information on whether Landsvirkjun is a buyer or also a seller of FX options.

	2.3.3 Interest rate swaps
	(18) An interest rate swap (IRS) is an agreement between two parties where one stream of future interest payments (e.g. interest payments based on fixed interest) is exchanged for another (e.g. interest payments based on floating interest) based on a ...
	(19) The notional principal is not exchanged between parties and the currency is the same for both interest payments. IRS contracts are used to limit or manage exposure to fluctuations in interest rates. Landsvirkjun uses these derivatives for loans t...


	2.4 GDM guarantees on Landsvirkjun’s derivatives contracts
	(20) According to the Authority’s current understanding of facts, at least since 2013 GDM has granted guarantees to Landsvirkjun on the derivatives contracts referred to in sections 2.3.1-2.3.3 above. During the meeting with the Authority on 31 May 20...
	(21) According to the Icelandic authorities, Landsvirkjun pays a premium for the state guarantee on the loans underlying the FX swaps and option.( ) However, there is no information on whether Landsvirkjun pays any premium at all for the guarantees on... (22) As regards the IRSs, the Icelandic authorities have explained that IRS contracts have a net position, i.e. there is either a gain or a loss for Landsvirkjun from these contracts. Contracts that show loss for Landsvirkjun are on the liability side...
	(23) According to the Icelandic authorities, Landsvirkjun already pays a guarantee premium for loans the interests of which are swapped. The Icelandic authorities also submit that Landsvirkjun pays a 0.48% p.a. guarantee premium on net liabilities of ...
	(24) The Authority notes that several aspects necessary for the state aid assessment of the GDM guarantees to Landsvirkjun on derivatives contracts referred to in sections 2.3.1-2.3.3 above remain unclear. In particular, insufficient information has b...

	2.5 The previously closed procedure on existing aid measures as regards state aid granted through unlimited state guarantees
	(25) By a letter dated 26 September 2006 (Document No 280834), the Authority initiated the procedure on existing aid measures provided for in Article 17(2) of Part II of Protocol 3 with respect to certain measures in favour of electricity utilities in... (26) After several exchanges with the Icelandic authorities, the Authority concluded in its Decision of 8 July 2009 No 302/09/COL (Document No 465443)( ) that the unlimited state guarantees constituted existing state aid. The Authority found that this...
	(27) More precisely, according to the Authority’s Decision No 302/09/COL, the public owners of Landsvirkjun were liable for all of its obligations. The main guarantor, the State Treasury, was not subject to bankruptcy rules. Therefore, Landsvirkjun wo... (28) The Authority’s Decision No 302/09/COL provided that the Icelandic authorities should take appropriate measures to abolish the unlimited state guarantees. The Authority proposed that the guarantees be abolished with effect from 1 January 2010. (29) After subsequent exchanges with the Icelandic authorities, the Authority recorded Iceland’s acceptance of the appropriate measures proposed by the Authority in its Decision No 302/09/COL with regard to the existing state aid scheme to Landsvirkju...
	(30) The amended legislative framework for state guarantees included inter alia the following conditions for ruling out the presence of state aid: � Landsvirkjun must pay a state guarantee premium which covers the benefits it enjoys due to the state guarantee. The premium is determined annually by an independent party and the adequacy of the premiums will be reviewed at least once a year; � Landsvirkjun cannot obtain a guarantee which covers more than 80% of either an outstanding loan or financial obligation.
	(31) Furthermore, in line with Iceland’s amended legislative framework for state guarantees and point 3.4 of the currently applicable state aid guidelines on state guarantees (“Guarantee Guidelines”),( ) it has to be possible to measure the extent of ... (32) The Authority notes that the 80% limitation does not apply to guarantees covering debt securities. However, derivatives do not constitute debt securities according to the definition in Directive 2004/l09/EC of the European Parliament and of the C...
	(33) However, the guarantees issued by GDM to Landsvirkjun on the derivatives contracts referred to in sections 2.3.1-2.3.3 above do not appear to comply neither with the conditions of the amended legislative framework for state guarantees nor with th... (34) For these reasons, the Authority is currently of the opinion that the guarantees in question are not covered by Iceland’s legislative framework for state guarantees as amended to implement the appropriate measures proposed by the Authority in its...


	1 The presence of state aid
	(35) Article 61(1) of the EEA Agreement reads as follows:
	(36) This implies that a measure constitutes state aid within the meaning of Article 61(1) of the EEA Agreement if the following conditions are cumulatively fulfilled: the measure (i) is granted by the state or through state resources; (ii) is selecti...
	1.1.1 State resources
	(37) State resources within the meaning of Article 61(1) of the EEA Agreement are not limited to direct grants via the budget of the state. Guarantees given by the State may also constitute state aid.( ) (38) Where the state forgoes all or part of a guarantee premium, there is both a benefit for the undertaking and a drain on the resources of the state. Thus, even if it turns out that no payments are ever made by the state under a guarantee, there may... (39) The guarantees in question are granted to Landsvirkjun by GDM. GDM is a part of the Central Bank and the latter is a part of the Icelandic public administration. Thus, the granting of guarantees by GDM is imputable to the state.( )

	1.1.2 Selectivity
	(40) Article 61(1) of the EEA Agreement requires that a measure, in order to be defined as state aid, favours “certain undertakings or the production of certain goods”. The Authority has previously found that even if an aid measure concerns a whole ec... (41) According to the Authority’s current understanding of the facts, the guarantees in question are granted to Landsvirkjun only. Thus, the measure is selective within the meaning of Article 61(1) of the EEA Agreement.

	1.1.3 Economic advantage
	(42) An advantage, within the meaning of Article 61(1) of the EEA Agreement, is any economic benefit which an undertaking could not have obtained under normal market conditions, that is to say in the absence of State intervention.( )
	(43) The benefit of a state guarantee is that the risk associated with the guarantee is carried by the state. Such risk-carrying by the state should normally be remunerated by an appropriate premium.( ) (44) The aid is granted at the moment when the guarantee is given, not when the guarantee is invoked nor when payments are made under the terms of the guarantee. Whether or not a guarantee constitutes state aid, and, if so, what the amount of that sta... (45) Under point 3.2 of the Guarantee Guidelines, the fulfilment of the following cumulative conditions is sufficient to rule out the presence of state aid elements in an individual guarantee:
	(46) The Authority is of the preliminary view that the guarantees granted by GDM to Landsvirkjun on derivatives transactions referred to in sections 2.3.1-2.3.3 of part I above do not fulfil the conditions (b), (c) and (d). Accordingly, at this stage ... (47) This condition means that the guarantee must be linked to a specific financial transaction, for a fixed maximum amount and limited in time.( ) (48) The Icelandic authorities have so far not been able to explain whether the guarantees are linked to specific obligations, what the maximum amount of the guarantees is, and whether the guarantees are limited in time. Therefore, the Authority is cu...
	(49) The guarantees appear to cover all of the financial obligations that Lansdsvirkjun has under the respective derivatives contracts. The Icelandic authorities have so far not provided any information that would allow to assess further whether the g... (50) Therefore, the Authority is currently of the view that condition (c) of point 3.2 of the Guarantee Guidelines is not met.
	(51) Under the Guarantee Guidelines, risk-carrying should normally be remunerated by an appropriate premium on the guaranteed or counter-guaranteed amount. When the price paid for the guarantee is at least as high as the corresponding guarantee premiu...
	(52) As regards the guarantees related to the IRSs, the Icelandic authorities claim that Landsvirkjun pays a 0.48% p.a. guarantee premium on net liabilities of derivatives contracts that show a net loss for Landsvirkjun.( ) The Icelandic authorities a... (53) However, it is not clear to the Authority why the guarantee premium level described above should be considered as market-oriented. (54) Firstly, the Icelandic authorities have not submitted the Summa report to the Authority. It is therefore not clear what methodology and arguments were used in concluding that the premium level of 0.48% p.a. corresponds to the market price for gua...
	(55) Secondly, from the brief explanations of the Icelandic authorities provided so far, it appears that this premium level covers all types of guarantees granted to Landsvirkjun (by the State or by a municipality).( ) The Authority has doubts whether...
	(56) As regards the GDM guarantees on FX swaps and FX options, Landsvirkjun does not appear to pay any premium at all. The Icelandic authorities claim that Landsvirkjun pays a premium for the state guarantee on the original loans underlying the FX swa... (57) In addition, the Icelandic authorities have explained that Landsvirkjun would not be able to enter into the hedging derivative contracts without the state guarantees.( ) However, the Icelandic authorities have not explained what would be the mark...
	(58) Therefore, the Authority is currently of the view that the guarantees addressed in this decision do not meet the terms of point 3.2 of the Guarantee Guidelines and constitute an advantage within the meaning of the state aid rules.

	1.1.4 Distortion of competition and effect on trade
	(59) The aid measure must be liable to distort competition and to affect trade between the Contracting Parties to the EEA Agreement. (60) According to the case law of the Court of Justice and the EFTA Court, whenever state aid strengthens the position of an undertaking compared with other undertakings competing in intra-EEA trade, the latter must be regarded as affected by that aid...
	(61) The Authority found already in its Decision No 302/09/COL that in an EEA-wide liberalised electricity sector, measures foreclosing a national market from competitors have an effect on trade.( ) This is in particular so as Landsvirkjun is the larg... (62) The GDM guarantees covering the derivatives transactions of Landsvirkjun have a twofold effect on competition and trade. On the one hand, they strengthen the company and support the conditions under which it can compete with other companies activ...
	(63) On this basis, the Authority reaches the preliminary conclusion that the guarantees referred to in section 2.4 of part I above may constitute aid within the meaning of Article 61(1) of the EEA Agreement.


	2 Existing aid
	(64) The Court of Justice has consistently held that the question of whether an aid is new or existing must be answered by reference to the legal provisions laying down the measure.( ) According to the Guarantee Guidelines, whether a guarantee constit...
	(65) The Authority’s current understanding of the facts is that the guarantees in question were granted after the entry into force of the EEA Agreement, and also after 1 January 2010, i.e. the date by which Iceland agreed to implement the appropriate ...

	3 Procedural requirements
	(66) Pursuant to Article 1(3) of Part I of Protocol 3: “The EFTA Surveillance Authority shall be informed, in sufficient time to enable it to submit its comments, of any plans to grant or alter aid. …. The State concerned shall not put its proposed me...
	(67) Point 3.2 (c) of the Guarantee Guidelines provides that if an EFTA State wishes to provide a guarantee above the 80% threshold and claims that it does not constitute aid, it should duly substantiate the claim, for instance on the basis of the arr...
	(68) The Icelandic authorities have not notified the guarantees in question to the Authority. The Authority therefore reaches the preliminary conclusion that the Icelandic authorities have not respected their obligations pursuant to Article 1(3) of Pa...

	4 Compatibility of the aid
	(69) Measures caught by Article 61(1) of the EEA Agreement are generally incompatible with the functioning of the EEA Agreement, unless they qualify for an exemption under Article 61(2) or (3) of the EEA Agreement. The Authority notes that Iceland so ...
	(70) The Authority considers that the exemptions under Article 61(2) of the EEA Agreement are not applicable to the aid measure under assessment since it is not designed to achieve any of the aims listed in this provision.
	(71) The aid also cannot be justified under Article 61(3)(a) of the EEA Agreement, which provides for regional support, as Iceland does not have any regions that are eligible under this provision. As the state guarantee was not given to promote the ex...
	(72) Furthermore, the Authority notes that the aid in question is not linked to any investment. It just reduces the costs which companies would normally have to bear in the course of pursuing their day-to-day business activities and is consequently to...
	(73) Finally, Article 59(2) of the EEA Agreement does not seem to be applicable to the case at hand since there is no public service obligation justifying the grant of an unlimited state guarantee.

	5 Conclusion
	(74) As set out above, the Authority considers at this stage that the state guarantee on derivatives contracts referred to in section 2.4 of part I above granted by Iceland to Landsvirkjun may constitute state aid within the meaning of Article 61(1) o...
	(75) The Authority has doubts as to whether the measure is compatible with the functioning of the EEA Agreement.
	(76) Consequently, and in accordance Article 4(4) of Part II of Protocol 3, the Authority is obliged to open the formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The decision to open a formal investigation procedure...
	(77) The Authority, acting under the procedure laid down in Article 1(2) of Part I of Protocol 3, invites the Icelandic authorities to submit, by 6 June 2017 their comments and to provide all documents, information and data needed for the assessment o...
	(78) The Authority requests the Icelandic authorities to forward a copy of this decision to the potential aid recipient.
	(79) The Authority must remind the Icelandic authorities that, according to Article 14 of Part II of Protocol 3, any incompatible aid unlawfully granted to the beneficiaries will have to be recovered, unless (exceptionally) this recovery would be cont...
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