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Auglýst eftir athugasemdum, í samræmi við ákvæði 2. mgr. 1. gr. I. hluta bókunar 
3 við samning milli EFTA-ríkjanna um stofnun eftirlitsstofnunar og dómstóls, 
sem varðar ríkisaðstoð við Arion banka og Íslandsbanka með samningum um 

skuldbreytingu lána

Ákvörðun Eftirlitsstofnunar EFTA 208/15/COL frá 20. mars 2015, sem er birt á upprunalegu, fullgiltu 
tungumáli á eftir þessu ágripi, markar upphaf málsmeðferðar samkvæmt 2. mgr. 1. gr. I. hluta bókunar 3 
við samning milli EFTA-ríkjanna um stofnun eftirlitsstofnunar og dómstóls. Stjórnvöldum á Íslandi hefur 
verið tilkynnt þetta með afriti af ákvörðuninni. 

Eftirlitsstofnun EFTA veitir, með þessari auglýsingu, EFTA-ríkjunum, aðildarríkjum Evrópusambandsins 
og áhugaaðilum eins mánaðar frest frá birtingardegi þessarar auglýsingar til að gera athugasemdir við 
ráðstöfunina sem um ræðir. Athugasemdirnar skal senda á eftirfarandi póstfang:

EFTA Surveillance Authority 
Registry
35, Rue Belliard
B-1040 Brussels

Athugasemdunum verður komið á framfæri við stjórnvöld á Íslandi. Þeim, sem leggja fram athugasemdir, 
er heimilt að óska nafnleyndar og skulu slíkar óskir vera skriflegar og rökstuddar.

*****

Ágrip

Málsmeðferð

Eftirlitsstofnun EFTA barst kvörtun í september 2013 þar sem staðhæft var að Íslandsbanka hf. („ISB“) 
og Arion banka („Arion“) hefðu fengið ólöglega ríkisaðstoð frá Seðlabanka Íslands í formi langtímafjár
mögnunar á hagstæðum kjörum. Eftirlitsstofnun EFTA óskaði eftir og fékk upplýsingar frá stjórnvöldum 
á Íslandi um ráðstafanirnar sem um ræðir í bréfum frá 17. janúar 2014 og 1. apríl 2015. 

Málsatvik

Seðlabanki Íslands, sem lánveitandi til þrautavara og í samræmi við peningastefnu annarra seðlabanka, 
veitir fjármálafyrirtækjum lánafyrirgreiðslu til skamms tíma í formi veðlána. 

Þegar veðlán jukust á árunum 2007 og 2008, bauð Glitnir seðlabankanum veð í tryggðum skuldabréfum 
sem voru tryggð með fasteignalánasafni Glitnis vegna lánafyrirgreiðslu seðlabankans til skamms tíma. 
Þegar Glitnir féll voru kröfur seðlabankans gjaldfelldar og varð seðlabankinn þar með hugsanlegur 
lánardrottinn hins fallna banka. Fjármálaeftirlitið komst að þeirri niðurstöðu í ákvörðun í október 2008 
að allar innlendar eignir og skuldir Glitnis skyldu fluttar til Íslandsbanka, þ.m.t. útistandandi skuldir 
Glitnis við seðlabankann, sem námu um það bil 55,6 milljörðum íslenskra króna, ásamt eignarhaldi 
á undirliggjandi veðum (veðlánasafnið). Þar eð skuldin við seðlabankann samanstóð af veðlánum til 
skamms tíma, hefði tafarlaus endurgreiðsla haft alvarleg áhrif á lausafjárstöðu Íslandsbanka. Íslandsbanki 
leitaði því eftir að semja upp á nýtt um skuldir sínar í því skyni að umbreyta þeim í langtímaskuldir með 
eðlilegum afskriftum. Samkvæmt samkomulagi dagsettu 11. september 2009 gaf Íslandsbanki út stakt 
skuldabréf að fjárhæð 55,6 milljarðar íslenskra króna og afhenti seðlabankanum. Skuldabréfið var tryggt 
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með sama veðlánasafni og tryggði skuldabréfin sem Glitnir hafði áður gefið út. Gjalddagi skuldabréfsins, 
sem bar 4,5% vísitölubundna vexti, var að tíu árum liðnum. 

Seðlabankinn hafði á sama hátt veitt Kaupþingi veðlán til skamms tíma áður en fjármálakreppan skall á 
í október 2008, gegn tryggingu í verðbréfum, þ.m.t. fasteignaveðlánum. Þegar Fjármálaeftirlitið ákvað 
skipta Kaupþingi í gamlan og nýjan banka voru allar innlendar eignir og skuldir, þ.m.t. allar kröfur á fast
eignaveðlánasafnið, fluttar til nýja bankans, sem síðar varð að Arion banka. 

Í nóvember 2009 gerðu seðlabankinn og slitanefnd Kaupþings með mér uppgjörssamkomulag þar sem 
fallist var á að Arion myndi taka á sig skuldir Kaupþings við seðlabankann með því að gefa úr skuldabréf 
þar sem fasteignaveðlánasafnið yrði aftur afhent Arion og það notað sem veð til að tryggja endurgreiðslu 
lánsins. Uppgjörssamkomulagið skyldi öðlast gildi með ákvörðun Kaupþings um að eignast meirihluta í 
Arion (87%). Hins vegar fór svo að aðilar gerðu með sér lánasamning, í stað þess að skuldabréf yrði gefið 
út, samkvæmt samningi milli Arion og seðlabankans í janúar 2010. Eftir því sem forráðamenn Arion og 
stjórnvöld á Íslandi segja, endurspeglaði lánasamningurinn skilmála skuldabréfsins að öðru leyti en því að 
höfuðstóllinn var í evrum, Bandaríkjadölum og svissneskum frönskum en ekki íslenskum krónum vegna 
gjaldeyrisójafnvægis í efnahagsreikningi Arion.

Lánasamningurinn kvað á um lán til sjö ára, sem unnt væri að framlengja um tvö til þrjú ár, að fjárhæð 
237,5 milljónir evra, 97 milljónir Bandaríkjadala og 50 milljónir svissneskra franka. Arion var heimilt að 
breyta samsetningu gjaldmiðlanna sem lánið skyldi endurgreitt í. Vextirnir voru Euribor/Libor-vextir, að 
viðbættum 300 grunnpunktum. Trygging seðlabankans var veð í fasteignaveðlánasafninu. 

Íslenska ríkið reyndi með ráðstöfunum þessum að tryggja hagsmuni sína með því hámarka líkurnar á að 
endurheimta kröfur sínar í bankana en um leið að valda sem minnstri röskun á lífvænleika þeirra. 

Mat

Eftirlitsstofnun EFTA hefur efasemdir um að skilmálar lánanna sem samið var um við Íslandsbanka 
og Arion séu í fullu samræmi við það sem hugsanlegur, almennur lánveitandi hefði gert til að hámarka 
endurgreiðslu krafna sinna. Þá virðast ráðstafanirnar vera sértækar í eðli sínu og til þess fallnar að raska 
samkeppni og hafa áhrif á viðskipti milli EES-ríkja. Eftirlitsstofnun EFTA telur að þar af leiðandi sé ekki 
unnt að útiloka að ráðstöfunin feli í sér ríkisaðstoð í skilningi 1. mgr. 61. gr. EES-samningsins. Eftirlits
stofnunin telur einnig vafa leika á hvort ráðstafanirnar séu í samræmi við 3. mgr. 61. gr. EES-samningsins. 

Niðurstaða

Með hliðsjón af því, sem hér hefur verið rakið, hefur Eftirlitsstofnun EFTA ákveðið að hefja formlega 
rannsókn í samræmi við ákvæði 2. mgr. 1. gr. I. hluta bókunar 3 við samning milli EFTA-ríkjanna um 
stofnun eftirlitsstofnunar og dómstóls. Áhugaaðilum er gefinn kostur á að leggja fram athugasemdir og 
skulu þær berast áður en mánuður er liðinn frá því að ákvörðun þessi birtist í Stjórnartíðindum Evrópu­
sambandsins og EES-viðbæti við þau.



24.9.2015 Nr. 57/3EES-viðbætir við Stjórnartíðindi Evrópusambandsins

EFTA SURVEILLANCE AUTHORITY DECISION

No 208/15/COL

of 20 May 2015

concerning alleged unlawful state aid granted to Íslandsbanki hf. and Arion banki hf. 
through loan conversion agreements on allegedly preferential terms

(Iceland) 

[Non-confidential version]

[The information in square brackets is covered by the obligation of professional secrecy]

The EFTA Surveillance Authority (“Authority”),

HAVING REGARD to the Agreement on the European Economic Area (“EEA Agreement”), in particular 
to Article 61 and Protocol 26,

HAVING REGARD to the Agreement between the EFTA States on the Establishment of a Surveillance 
Authority and a Court of Justice (“Surveillance and Court Agreement”), in particular to Article 24, 

HAVING REGARD to Protocol 3 to the Surveillance and Court Agreement (“Protocol 3”), in particular 
to Article 1(2) and (3) of Part I and Articles 4(2) and (4) and Article 6 of Part II,

Whereas:

I. FACTS

1.	 Procedure

1)	 On 23 September 2013, the Authority received a complaint alleging that Íslandsbanki hf. (“ISB”) 
and Arion banki hf. (“Arion”) had been granted unlawful state aid through long-term funding at 
favourable interest rates by the Central Bank of Iceland (“CBI”).(1)

2)	 By letter dated 23 October 2013, the Authority sent a request for information to the Icelandic 
authorities,(2) to which the Icelandic authorities replied on 17 January 2014.(3) 

3)	 The case was discussed at a meeting on state aid between representatives of the Authority and 
of the Icelandic authorities in Reykjavík in May 2014. The discussions were followed up with a 
letter, dated 5 June 2014.(4)

4)	 Finally, the case was again discussed at a meeting between representatives of the Authority and 
of the Icelandic authorities, including a representative from the Central Bank of Iceland Holding 
Company in Reykjavík in February 2015. These discussions were followed up with a letter dated 
24 February 2015,(5) to which the Icelandic authorities replied on 1 April 2015.(6)

2.	 Description of the measures

2.1	 Background

5)	 The measures complained of are linked to CBI’s collateral and securities lending. As part of 
its role as a central bank and lender of last resort and in line with the monetary policy of other 

(1)	 Document No 684053.
(2)	 Document No 685741.
(3)	 The reply from the Icelandic authorities contained letters from the CBI (Document No 696093), Íslandsbanki (Document  

No 696092) and Arion Banki (Document No 696089).
(4)	 Document No.709261.
(5)	 Document No 745267.
(6)	 The reply from the Icelandic authorities contained letters from the CBI (Document No 753104) and Arion Banki (Document  

No 753101).
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central banks, the CBI provides short-term credit facilities to financial undertakings in the form 
of collateral loans,(7) in accordance with the provisions of CBI rules pertaining thereto. Financial 
institutions have the option of requesting overnight loans or seven-day loans against collateral 
considered to be eligible by the CBI. Among the debt instruments meeting the requirements of 
the CBI rules are Treasury instruments and financial undertakings’ debt instruments fulfilling 
minimum criteria, including credit rating criteria.

6)	 In 2007 and 2008 collateral lending increased steadily, and the CBI became a major source of 
liquidity for the financial undertakings. At year-end 2007, the balance of collateral loans stood at 
302 billion ISK, its highest point until that time. Collateral loans peaked on 1 October 2008, just 
before the collapse of the banks, when the CBI loaned 520 billion ISK to financial institutions. 
Thus, at the time of the collapse of the three commercial banks in October 2008, the CBI had 
acquired considerable claims against domestic financial undertakings, which were backed by 
collateral of various types. At that time nearly 42% of the collateral for CBI loan facilities took 
the form of Treasury guaranteed securities or asset-backed securities while some 58% of the 
underlying collateral consisted of bonds issued by Glitnir, Kaupthing, and Landsbanki.(8) 

7)	 As for securities lending, the Government Debt Management (“GDM”), which is administered 
by the CBI, offers lending facilities to primary dealers of government securities. The purpose is 
to improve market functionality and to maintain liquidity in the market for bond series that the 
GDM is building up. The securities accepted by the GDM as collateral for the Treasury Bonds 
and Bills are all government bonds and mortgage benchmark bonds traded electronically on the 
secondary market. Other electronically traded securities may also be accepted depending on 
criteria specified in the facility. The interest rate for these loans is based on the CBI repo rate. The 
maximum contract period is 28 days.(9)

2.2	 Loan conversion agreement concluded with Íslandsbanki hf.

8)	 When the financial crisis in Iceland occurred, Glitnir had, in relation to the CBI short-term credit 
facilities in the form of collateral loans, pledged covered bonds to the CBI that were secured by 
Glitnir’s mortgage loan portfolio. 

9)	 With the collapse of Glitnir, the CBI’s claims became due and payable, thus making the CBI a 
potential creditor of the failed bank. By decision of the Financial Supervisory Authority (“FME”) 
in October 2008, in principle all domestic assets and liabilities of Glitnir were transferred to ISB, 
including the outstanding debt of Glitnir to the CBI which amounted to approximately ISK 55.6 
billion as well as the ownership of the underlying collateral (the mortgage loan portfolio). 

10)	 As the debt with the CBI consisted of short-term collateralised lending, instant repayment would 
have had a serious impact on ISB’s liquidity position. According to the CBI, the alternative would 
have been for the CBI to collect the debt which would have left the CBI with the mortgage loan 
portfolio. This would have been difficult for a central bank to manage. Selling the mortgage loan 
portfolio at the time was also not considered an option taking into account the financial crisis and 
the very few potential purchasers on the market. 

11)	 Therefore, ISB sought to renegotiate its debt with the CBI in order to convert it into a long-
term debt with a reasonable amortization profile, to avoid a further negative impact on ISB’s 
liquidity position. Following negotiations between ISB and the CBI, an agreement was reached 
on 11 September 2009 resulting in ISB issuing a stand-alone bond (the “bond”) to the CBI in 
the amount of ISK 55.6 billion. The bond was asset-backed with the same, or similar, mortgage 
loan portfolio as the covered bonds that were issued by Glitnir in the past. The bond is over 
collateralized with a loan-to-value (“LTV”) ratio of 70%.(10) The bond’s maturity date is ten 
years, with an interest rate of 4,5%, CPI linked (consumer price-indexed). 

(7)	 Collateral loans are also named repo loans, where repos or repurchase agreements are contracts in which the seller of securities, 
such as Treasury bills, agrees to buy them back at a specified time and price.

(8)	 For an overview of developments in collateral loans, see the CBI’s Annual Report 2008, p. 9-11, available at http://www.sedlabanki.
is/lisalib/getfile.aspx?itemid=7076 

(9)	 For further details see Rules on Central Bank of Iceland securities lending facilities on behalf of the Treasury for primary dealers 
dated 28 November 2008, available at http://www.lanamal.is/assets/nyrlanasysla/regluren08.pdf 

(10)	 The loan-to-value ratio is a financial term used by lenders to express the ratio of a loan to the value of an asset purchased. 

http://www.sedlabanki.is/lisalib/getfile.aspx?itemid=7076
http://www.sedlabanki.is/lisalib/getfile.aspx?itemid=7076
http://www.lanamal.is/assets/nyrlanasysla/regluren08.pdf
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2.3	 Loan conversion agreement concluded with Arion banki hf.

12)	 Before the onset of the financial crisis in October 2008, the CBI granted Kaupthing short-term 
collateral loans, secured against collateral securities, including the housing loan portfolio. When 
the FME decided to split Kaupthing into an old and a new bank, in principle all domestic assets 
and liabilities, including all claims to the housing loan portfolio, were transferred to the new bank, 
which later became Arion Banki. 

13)	 On 30 November 2009, the Ministry of Finance, the CBI and the Kaupthing Resolution 
Committee entered into a settlement agreement. 

14)	 According to Section I of the settlement agreement, the parties agreed to settle outstanding 
claims under other types of loans which had been granted by the CBI, as a lender of last resort, 
to Kaupthing before its collapse i.e. collateral loans which had become due on 22 October and 
31 October 2008, and overnight loans, which also had become due on 22 October 2008. The 
agreement further stated that, in those instances where CBI’s claims were higher than the value 
of the collateral which had been placed as security (as valued by an independent expert), the CBI 
would take over the collateral and file a claim for the remaining balance against the estate of 
Kaupthing.

15)	 With respect to the collateral loans and securities loans, which are covered by Articles 1 and 2 
of the settlement agreement, the parties agreed that the CBI’s claims amounted to approximately 
ISK 17.4 billion and ISK 138.3 billion respectively, taking into account the cash flow generated 
by the collateral and interests for the period from the loans’ maturity date until 15 June 2009 
(which the parties had agreed would be used as a reference date for the settlement of claims). 
Subtracting the value of the collateral in each case, the remaining balance amounted to ca. ISK 
14 million and ISK 67.8 billion respectively, which were to be filed as claims against the estate 
of Kaupthing.

16)	 The settlement of overnight loans was the subject of Article 3 of the settlement agreement. The 
overnight loans had been granted against collateral in various securities specifically listed in 
the agreement, including the housing loan portfolio, the value of which the parties agreed was 
approximately ISK […] billion. The parties also agreed that the outstanding amount of the CBI’s 
claims, accounting for cash flow, interests and subtracting the value of other collateral than 
the value of the housing loan portfolio, amounted to a total of approximately ISK […] billion. 
The parties further agreed that Arion Bank would assume Kaupthing’s debt towards the CBI 
by issuing a bond in the amount of approximately ISK […] billion, in a specific form attached 
to the agreement as Appendix II, with the CBI in turn assigning the housing loan portfolio to 
Arion Bank. The housing loan portfolio would again be used as collateral to secure repayment 
of the bond. The settlement agreement furthermore stated that it would become valid upon the 
approval of the FME and the Competition Authority, and upon Kaupthing deciding to acquire a 
majority stake in Arion Bank (in the amount of 87%). It was further stated that once the agreement 
would become valid, the bond would be issued as a part of Kaupthing’s contribution towards 
the acquisition of Kaupthing’s majority stake in Arion. Thus, it was the parties’ intention to use 
the difference between the value of the housing loan portfolio and the remaining debt, ca. ISK 
[…] billion (ISK […] billion - ISK […] billion) as part of Kaupthing’s payment towards the 
acquisition of a majority shareholding in Arion Bank, should Kaupthing elect to use its option to 
acquire the shares.

17)	 On 1 December 2009, an agreement was reached between the Government, Arion Bank, and 
Kaupthing on settlements concerning assets and liabilities which had been transferred from 
Kaupthing to Arion Bank with the FME’s decision of 21 October 2008. Furthermore, Kaupthing’s 
Resolution Committee decided on that same day to acquire an 87% stake in Arion Bank, leaving 
the remaining 13% in the hands of the Icelandic Government. Kaupthing paid for the acquisition 
by transferring assets from its estate valued at ISK […] billion to Arion Bank, including with 
the ca. ISK […] billion generated by the assignment of the housing loan portfolio to Arion Bank 
in accordance with the terms of the settlement agreement. It should be noted that this particular 
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transaction has already been addressed and approved by the Authority in Decision No 291/12/
COL on restructuring aid to Arion Bank.(11)

18)	 On 22 January 2010, Arion and the CBI concluded a loan agreement, which replaced the bond 
previously issued by Arion Bank upon Kaupthing’s decision to acquire a majority stake in Arion 
Bank, as agreed by the parties. The loan agreement essentially reflected the terms of the bond, 
although the principal amount was denominated in EUR, USD and CHF instead of ISK because 
of currency imbalances within Arion’s balance sheet. 

19)	 The loan agreement provided for a seven year loan, extendable by two-three year terms, for an 
amount of EUR […] million, USD […] million and CHF […] million. Arion was permitted to 
change the combination of the currencies in which the loan was to be repaid.  The interests payable 
were EURIBOR/LIBOR+300bps. The housing loan portfolio of Arion served as collateral to the 
CBI. 

3.	 The complaint

20)	 According to the complainant, the loan agreements between ISB, Arion and the CBI were not 
assessed in the Authority’s decisions approving restructuring aid to ISB and Arion.(12) Since the 
measures were not addressed in these cases, the complainant considers it imperative to obtain the 
opinion of the Authority on (i) the compatibility of these additional aid measures with the EEA 
Agreement, and (ii) the consequences of the negligence by the Icelandic authorities to notify these 
measures.

21)	 The complainant alleges that, at the time the CBI entered into the loan agreements with Arion and 
ISB, other banks in Iceland were not given the opportunity to receive such financing from the 
CBI or other government agencies. The aid was therefore selective as it was granted exclusively 
to certain financial institutions competing on the Icelandic banking market. By granting a loan 
to ISB, the bank was allegedly granted aid to avoid enforcement by the CBI on the covered 
bond issue. In Arion’s case, the loan was granted to secure an appropriate balance on the bank’s 
currency risk. According to the complainant, other financial institutions which did not receive 
such aid were forced to sell off assets in markets that favoured buyers. Moreover, the complainant 
claims that the terms of the funding were very favourable to ISB and Arion and below market 
terms at the time as long-term funding with relatively low interest rates was not available to other 
market operators at the time.

22)	 The complainant refers to the Authority’s previous decisions concerning the restructuring aid 
granted to ISB and Arion, where it found that significant entry barriers to the Icelandic banking 
market existed having detrimental effects on competition.(13) The complainant reiterates 
the Authority’s finding that the Icelandic financial market is oligopolistic and that there are 
impediments for consumers to switch banks, in addition to an exchange rate risk due to the weak 
national currency. The complainant claims that substantial aid has been given to the largest banks, 
which have made the smaller banks and saving banks participating in the Icelandic banking 
market more vulnerable. 

23)	 According to the complainant, the agreements on the housing loan funding from the CBI to both 
ISB and Arion are sufficiently precise, firm, unconditional and legally binding to be considered 
state aid within the meaning of Article 61(1) of the EEA Agreement because these measures 
were granted to certain but not all competing financial institutions on the market and gave ISB 
and Arion a clear advantage in the form of long-term funding with favourable interest rates 
below market rates and which were not available to other market participants. According to the 
complainant, no private investor would have entered into such agreements at this turbulent time 

(11)	 EFTA Surveillance Authority Decision No 291/12/COL of 27.6.2013 on restructuring aid to Arion Bank (OJ L 144, 15.5.2014, 
p. 169 and EEA Supplement to the OJ No 28, 15.5.2014, p. 89), paragraphs 86, 149, 168 and 238.

(12)	 EFTA Surveillance Authority Decision No 244/12/COL of 27.6.2013 on restructuring aid granted to Íslandsbanki (OJ L 144, 
15.5.2014, p. 70 and EEA Supplement to the OJ No 28, 15.5.2014, p. 1) and EFTA Surveillance Authority Decision No 291/12/COL 
of 27.6.2013 on restructuring aid to Arion Bank (OJ L 144, 15.5.2014, p. 169 and EEA Supplement to the OJ No 28, 15.5.2014,  
p. 89).

(13)	 See Decision No 244/12/COL, paragraph 50, and Decision No 291/12/COL, paragraph 49.
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on the financial markets. In order to substantiate its claim that the long-term funding and the 
interest rates were below market rates at the time, the complainant submitted credit default swap 
(“CDS”) spreads of the Icelandic government in 2009 and interest rates in 2009 on bond issues 
HFF150224 and HFF150434 by the Icelandic Housing Financing Fund (“HFF”). The complaint 
maintains that the measures strengthened ISB and Arion on the banking market and therefore 
affected the position of other market participants. 

24)	 Finally, the complainant argues that the restructuring plans of ISB and Arion, implemented by the 
Icelandic government and which the Authority found compatible with Article 61(3)(b) of the EEA 
Agreement, were sufficient to remedy the disturbance in the Icelandic economy. According to the 
complainant, the additional aid measures implemented by way of the abovementioned agreements 
were not necessary, appropriate or proportionate to restore the Icelandic banking system and 
therefore entail incompatible state aid.

4.	 Comments from the Central Bank of Iceland

25)	 According to the CBI, the purpose of converting the short-term debt to long-term loans was 
to strengthen the likelihood of recovery of the collateralised debt and thus to better secure its 
interests as a lender.

26)	 The CBI’s role in providing liquidity facilities to financial institutions entails a given counterparty 
risk, which materialised in the autumn of 2008. In the beginning of October 2008, it became 
apparent that Glitnir and Kaupthing could not be saved. Thus the Icelandic Financial Supervisory 
Authority (FME) took over the operations of Glitnir on 7 October and Kaupthing on 9 October 
2008, using the powers conferred upon it by the Act No 125/2008, on the Authority for Treasury 
Disbursements due to Unusual Financial Market Circumstances etc. (the “Emergency Act”), 
which was passed on 6 October 2008. 

27)	 The CBI’s claims were rendered due and payable by the collapse of Glitnir and Kaupthing, thus 
putting the CBI in the position of a creditor of the failed banks because of claims that were backed 
by various types of collateral. 

28)	 Act No 36/2001 on the Central Bank (the “Central Bank Act”) contains no provisions on the 
CBI’s position as a creditor, nor does it provide for processing or satisfaction of claims. The Act 
requires unequivocally that the CBI only grants loans against collateral that it deems adequate. 
With the collapse of the financial system, the CBI’s position changed from that of a holder of 
collateral to that of a creditor and owner of assets appropriated from financial undertakings in 
winding-up proceedings.

29)	 According to the CBI, the Central Bank Act does not contain any provision regarding the legal 
effect of the CBI’s appropriation of assets used as collateral for loans or guarantees granted on 
the basis of Article 7 of the Act. On the other hand, it does assume that the CBI grants liquidity 
facilities to financial institutions, and that, as a result, the Bank acquires claims. Therefore, 
in matters falling outside the scope of the Central Bank Act, the general principles of law of 
obligations should apply to the CBI.

30)	 In the wake of the banks’ collapse in the autumn of 2008, the CBI was forced to appropriate col-
lateral assets, convert them, and allocate them to its claims against financial institutions. The funda-
mental principles of administrative law have limited applicability to the processing and administra-
tion of the above-specified assets. The CBI’s rights and responsibilities as owner and creditor are 
determined by the nature and substance of such assets and rely on the civil law rules of obligations 
and claims satisfaction procedures. The CBI’s actions and decisions concerning the handling and 
allocation of claims and appropriated assets therefore fall under the realm of civil law.

31)	 According to the CBI, it was in the same position as other creditors with respect to recovery 
of claims and collateral from the estates of the failed banks. The CBI was independent in its 
decisions and therefore rejects the complainant’s allegation that “By implementing these measures 
the Icelandic government in fact replaced the role of private market participants”.
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32)	 On the other hand, the CBI realistically could not be expected to enforce collateral such as 
the ones in question in the case of Kaupthing (Arion) and Glitnir (ISB). In appropriating such 
collateral, the CBI would have been taking on the role of a commercial bank with one of the 
largest household loan portfolios in Iceland, which would have been inconsistent with its role as a 
central bank. There was also the risk of destabilising the operations of the respective banks, which 
would have jeopardised financial stability. According to the CBI, it should be borne in mind that 
the loan portfolios represented a large share of Arion and ISB’s customer base. 

33)	 The CBI therefore considered it preferable to aim for receipt of full payment of its claims, with 
interest and without having to incur administrative expenses, which was the maximum recovery 
possible at that time. The CBI’s agreements with Arion and ISB also provided for minimal 
disturbance and were of benefit to the individual borrowers under the mortgage loans who 
continued to be the customers of operating financial institutions. If the loan portfolios had been 
offered for sale, there was the risk that the borrowers would have cut their business ties with their 
commercial banks. Furthermore, the CBI would have had no assurance of acceptable recovery, 
and it was highly unlikely that investors with sufficient capital strength would have been available 
to buy the portfolios.

34)	 According to the CBI, the measure entailed in the loan agreement with ISB was a logical 
continuation of the division of the banks into “new” and “old” pursuant to the Emergency Act 
and the FME decisions based on it. That measure obviated the need for the CBI to adopt measures 
vis-à-vis ISB that could have threatened its liquidity position.

35)	 Similarly, the measure entailed in the transfer of the loan portfolio from Kaupthing to Arion 
through the settlement and loan agreement was a logical continuation of the division of the banks 
into “new” and “old” pursuant to the Emergency Act and the FME decisions based on it. The loan 
agreement with Arion contained only one deviation from the terms of the settlement agreement, 
i.e. that the principal was denominated in EUR, USD and CHF instead of ISK because of currency 
imbalances within Arion’s balance sheet. According to the CBI, this denomination change did 
not alter the nature of the CBI’s claim and therefore cannot be considered to constitute state aid. 
The CBI emphasises that one of its objectives was to promote financial stability, and one of the 
components of financial stability was credit institutions’ foreign exchange balance. As Arion’s 
foreign exchange balance was in severe disequilibrium, the CBI felt that it was its role to address 
this and consequently to conclude the loan agreement in foreign currency. Moreover, the CBI 
mentioned that information on the measures taken by the CBI to correct currency imbalances 
was included in the Minister of Finance’s report on the restructuring of the commercial 
banks (and presented in March 2011), which was also provided to the Authority as part of its 
assessment of the restructuring aid that was notified and approved by the Authority in its Decision  
No 291/12/COL. 

36)	 In light of all the above, the CBI considers it clear that the measures complained of cannot be 
considered state aid within the meaning of Article 61(1) of the EEA Agreement.

37)	 Should the measures be found to constitute state aid, or should the measures in question be found 
to have conferred any advantages, the CBI believes that it is by no means evident that Arion 
or ISB would be the beneficiaries of such an advantage. The CBI rather advocates that such 
advantages accrued to Kaupthing and Glitnir as the measures complained of enabled Kaupthing 
to acquire shares in Arion and made it possible to dissolve the covered bonds that formed the 
guarantee for Glitnir’s debt to the CBI and bring the underlying housing portfolio under the 
control of ISB.

38)	 In addition, in its letter of 31 March 2015,(14) the CBI highlighted that, whereas its original 
lending to Kaupthing and Glitnir undoubtedly fell within the scope of the monetary policy of the 
CBI in its role as lender of last resort, its position upon the conclusion of the long-term funding 
measures was that of a creditor in a similar position to that of a private creditor upon appropriation 
of collateral assets and in a claim satisfaction process with the debtors. According to the CBI, 

(14)	 Document No 753104.
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the conversion of the short-term credit facilities of Kaupthing and Glitnir, including interests 
and costs associated with the claim, to a long-term loan on terms that any private creditor would 
have found to be acceptable in the same circumstances does not amount to relieving the debtors, 
Kaupthing and Glitnir, of any obligations or conferring any advantages on the assignees of these 
liabilities.

5.	 Comments by the alleged beneficiaries

5.1	 Comments from Arion Bank

39)	 As a preliminary point, Arion submits that the measures in question formed an inseparable part 
of the final capitalization of Arion Bank with the participation of Kaupthing and the assets and 
liabilities (including the housing loan portfolio) that were assigned formed an integral part of the 
restructuring of Arion Bank that was submitted, investigated and decided upon by the Authority. 
Arion refers here to the Ministry of Finance’s report on the restructuring of the commercial banks, 
that was allegedly source material for the Authority’s decision No 291/12/COL, and to other 
communications between the Icelandic authorities and the Authority during which information 
on the measures complained above allegedly had been provided to the Authority. Arion therefore 
argues that the measures should not be taken out of context and separated from the overall 
assessment made by the Authority in Decision No 291/12/COL on restructuring aid to Arion 
Bank. In addition, the fact that the measures complained of were not specifically identified as 
state aid involved in the capitalisation of Arion Bank and notified as such in the final notification 
of the Icelandic Authorities on 20 September 2010 only suggests that it was the common 
understanding of the Icelandic authorities and the Authority that these particular measures did not 
constitute state aid.

40)	 Arion also argues that the funding provided through the loan agreement did not confer upon it any 
advantage which could be considered state aid, as it was provided on normal market terms at the 
time and fully in line with the market economy investor principle.

41)	 Arion notes that other funding provided on or around the same time was comparable to the 
funding provided under the loan agreement, indicating that the terms of the loan agreement were 
not unduly favourable. According to Arion, the Authority should mainly consider issued covered 
bond programs when establishing an appropriate benchmark for determining the market rates 
and borrowing terms for Arion Bank with reference to the loan agreement, since it is secured 
with a pledge in a number of Arion Bank’s bests quality assets, including municipality loans and 
mortgages. Arion provided information on all covered bond programs issued worldwide in the 
period from 1 January 2009 until 31 December 2010. According to Arion, this information clearly 
shows that the average interest rate, among a total of 357 issued covered bond programs in that 
period of time, is far below the interest rate of the aforementioned loan agreement.

42)	 Arion also draws a comparison with a settlement that was negotiated in December 2009 between 
the “new” Landsbanki (now Landsbankinn hf. (“Landsbankinn”), NBI hf. at that time) and 
“old” Landsbanki (now LBI hf., Landsbanki Íslands hf.). This settlement entailed the issue of 
a senior secured bond, denominated in EUR, GBP and USD, in the amount of ISK 247 billion 
in foreign currency for a term of 10 years by Landsbankinn to LBI. In addition, a contingent 
bond of ISK 92 billion in foreign currency was issued early in 2013. These senior secured bonds 
were a consideration for the assets and liabilities transferred from LBI on 9 October 2008 with 
the decision of the FME on the disposal of assets and liabilities of the “old” Landsbanki to the 
“new”. These senior secured bonds mature in October 2018 and do not have instalment payments 
during the first 5 years. The interest rates are EURIBOR/LIBOR+175bps for the first 5 years and 
EURIBOR/LIBOR+290bps for the remaining 5 years. The bonds are secured by pools of loans 
to customers of Landsbankinn. 

43)	 According to Arion, the terms of this settlement are directly comparable to the terms in the 
disputed loan agreement with the CBI and any differences that exist between the two are all 
favourable to the loan agreement, i.e. a higher interest rate, a lower principal amount and a 
stronger collateral pool, in spite of the fact that the lender in the Landsbanki case is a private 
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party. According to Arion, this clearly indicates that the terms of the funding provided to Arion 
Bank under the loan agreement are in line with prevalent market terms at the time, and thus no 
advantage was conferred upon Arion Bank through the loan agreement which can be considered 
state aid.

44)	 Arion also argues that the comparison made in the complaint between the terms of the loan 
agreement and the CDS spreads and the terms of the HFF bonds should by no means be 
considered relevant in determining whether the funding was provided on terms below market 
rates. Whereas the loan agreement provides for senior secured funding, a CDS is a swap designed 
to transfer the credit exposure of a senior unsecured instrument between parties. Therefore, Arion 
submits that a direct comparison between the interest rates stated in the loan agreement and the 
CDS spreads submitted by the complainant is not relevant.

45)	 In line with the arguments put forward by the CBI, Arion also notes that, under the market 
conditions at the time when the settlement agreement and the loan agreement were entered into, 
the CBI was effectively left with no other option than to assign the housing loan portfolio to 
Arion Bank. The settlement agreement provided that Arion would assume the remaining balance 
of Kaupthing’s debt, with the CBI in turn assigning it the housing loan portfolio. According to 
Arion, by adopting these measures, the CBI tried to secure full recovery of Kaupthing’s debt. 

46)	 Had the CBI not entered into the settlement agreement and subsequently the loan agreement, 
it would have had to enforce the collateral in the housing loan portfolio. According to Arion, 
the CBI was not in a position to enforce the collateral as, first, it did not have the resources or 
manpower to service the portfolio itself and, second, the chances of offloading the housing loan 
portfolio on the open market were very slim or non-existent as there were no market participants 
to which the portfolio could have been assigned. At that time, all of the three biggest commercial 
banks were being restructured and ownership of the “new” banks was in the hands of the 
Icelandic Government. Further, the FME, by the powers conferred upon it under the Emergency 
Act, had already taken and subsequently took control of many other financial undertakings, such 
as Straumur-Burðarás hf., Reykjavik Savings Bank hf. (SPRON), Sparisjóðabanki Íslands hf. 
(Icebank), VBS Investment Bank hf., Keflavík Savings Bank, BYR Savings Bank etc. MP banki 
hf. was in severe financial difficulties at that time and underwent its own financial restructuring 
with new shareholders providing it new funding in 2011. Therefore, the assignment of the 
housing loan portfolio via the settlement agreement and the loan agreement was, under the market 
conditions prevailing at the time, the only viable option. 

47)	 In addition, Arion notes that the FME had already assigned the housing loan portfolio to Arion 
Bank via its decision of 21 October 2008, and Arion Bank had subsequently continued to service 
the portfolio. The housing loan portfolio was also comprised of many of Kaupthing’s core 
clientele with long lasting business relationships with Kaupthing, which had now been transferred 
to Arion Bank. Assigning the housing loan portfolio to another market participant, even if such 
a participant had existed (who in addition would not have been as familiar with the portfolio as 
Arion Bank), could only have taken place at a substantial discount, thus not securing full recovery 
of CBI’s claim against Kaupthing. Therefore, at the time there was no other viable option than to 
assign the portfolio to Arion Bank.

48)	 In the event the Authority considers the measures complained of to constitute state aid, Arion 
further argues that they must be considered compatible with the functioning of the EEA 
Agreement on the basis of Article 61(3)(b) of the EEA Agreement. 

49)	 According to Arion, the measures were a very necessary part of and directly linked to the 
restructuring of the bank. Without the settlement agreement, under which the CBI agreed not to 
enforce the collateral granted in the housing loan portfolio and instead assign it to Arion Bank, 
the reconstruction of Arion Bank would not have taken place in the manner that it did, i.e. by the 
creditors of Kaupthing acquiring a majority stake in the new Bank, as a very valuable pool of 
assets, essential for the continued banking operations of Arion Bank in Iceland, would then not 
have been transferred to the new Bank. Therefore, Arion argues that the measures complained of 
were an integral part of measures which were necessary, proportionate and appropriate to remedy 
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a serious disturbance in the Icelandic economy within the meaning of Article 61(3)(b) of the EEA 
Agreement.

50)	 In light of the above, Arion concludes that the measures complained of clearly cannot be 
considered to constitute state aid within the meaning of Article 61(1) of the EEA Agreement, and 
in the event they are viewed as state aid, these measures should be considered to be compatible 
with the functioning of the EEA Agreement pursuant to Article 61(3)(b).

5.2	 Comments from Íslandsbanki hf. 

51)	 As a preliminary point, ISB points out that the question of whether comparable funding would 
have been available to other banks or financial institutions at the time is irrelevant, since this was 
not a question of new funding being sought from, or offered by, the CBI. Instead, the CBI held a 
claim on ISB as per the decision of the FME. Paying up the debt would have had a serious impact 
on the liquidity position of the bank and therefore ISB could have chosen not to pay the debt 
and leave the CBI with the mortgage loan pool. According to ISB, the CBI was thus left with the 
choice of renegotiating the claim with ISB or enforcing the security (acquiring the mortgage loan 
pool).

52)	 However and in line with the arguments put forward by Arion and the CBI described above, 
ISB also notes that the enforcement of the security and the acquisition of the mortgage loan pool 
would have forced the CBI to manage the loan pool and service the underlying loans. This task 
does not form a part of the CBI’s official role and would have involved further costs and risks, 
especially in view of many of the underlying mortgages needing to be restructured in the near 
future. It should also be kept in mind that the borrowers under the mortgage loans were not aware 
of the situation and had always, to the best of their knowledge, been borrowers of Glitnir and 
later ISB. Chances of the CBI selling off the mortgage loan pool at that point in time were slim 
and would have entailed a serious risk, as there were few, if any, market participants that were in 
a position to buy the mortgage loan pool, and if so, then hardly on better terms than the ISB bond 
offered. Renegotiating with ISB was therefore the financially viable option that best served the 
interests of the CBI itself.

53)	 According to ISB, the terms of the long-term funding provided by the CBI to ISB were not 
favourable. ISB notes that the interest rate is at about 50bp on top of the state guaranteed HFF 
bonds on the date of issue whereas common rates in Europe at the time for similar asset-backed 
securities were at 40 to 80bp above state-guaranteed papers. ISB also points out that it paid down 
10 billion ISK of its debt on 10 April 2014 because it was able to obtain more favourable funding 
on the market. Therefore, ISB’s outstanding debt with the CBI in May 2014 was reduced to 27 
billion ISK.

54)	 In view of the above, ISB is of the opinion that the bank did not receive any funding which may 
be considered as state aid in the meaning of Article 61(1) of the EEA Agreement. The funding was 
granted at market compatible rates and was equal to the benefit of the CBI, ISB and the borrowers 
under the mortgage loans in the mortgage loan pool.

55)	 However, should the Authority nevertheless consider the measures complained of to constitute 
state aid, ISB argues that they must be considered compatible with the functioning of the EEA 
Agreement on the basis of Article 61(3)(b) of the EEA Agreement. 

56)	 According to ISB, the background of the measures must be taken into consideration. ISB was 
allocated Glitnir’s debt to the CBI and the ownership of the underlying collateral. Paying up a 
debt of roughly 55 billion ISK would have had a serious impact on the liquidity position of ISB 
and therefore making the restructuring of the bank all the more difficult to accomplish. According 
to ISB, it must also be kept in mind that at the time the government sought to have Glitnir 
take over a majority stake in the bank and provide the majority of the bank’s initial capital. By 
collecting on the CBI claim, ISB’s liquidity would have been made too weak to operate a healthy 
bank that the creditors of Glitnir might see as a viable increase in value and thus increase the 
creditors return on their claims.
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57)	 According to ISB, the measures were therefore a necessary part in the restructuring of the bank 
and in line with the measures already approved in the Authority’s decision on restructuring aid 
granted to Íslandsbanki.(15) The measures were proportionate and appropriate in view of the 
economic and financial conditions in Iceland at the time, where restructuring of the banking 
system in Iceland was crucial. 

58)	 In light of the above, ISB maintains that it is clear that the measures complained of cannot be 
considered state aid within the meaning of Article 61(1) of the EEA Agreement. However, in the 
event they would be regarded as state aid, ISB argues that they should be declared compatible 
pursuant to Art 61(3)(b) of the EEA Agreement because the measures aimed to remedy a serious 
disturbance in the economy of an EFTA State and were necessary, proportionate and appropriate 
for the restructuring of the bank.

II. ASSESSMENT

1.	 The presence of state aid

59)	 Article 61(1) of the EEA Agreement reads as follows:

	 “Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA 
States or through State resources in any form whatsoever which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain goods shall, in so 
far as it affects trade between Contracting Parties, be incompatible with the functioning of this 
Agreement.”

60)	 For a measure to qualify as state aid, all conditions set out in Article 61(1) must be fulfilled. First, 
there must be an intervention by the State or through State resources; second, the intervention 
must be liable to affect trade between the Contracting Parties; third it must confer a selective 
advantage upon the recipient and fourth it must distort or threaten to distort competition. 

61)	 In the following, the Authority will assess whether the measures to convert short-term claims 
to long-term loans constitute state aid, and if so whether they are compatible with the state aid 
provisions of the EEA Agreement. However, it is clear that the State’s involvement, as a major 
creditor to the undertakings concerned, derives from earlier measures, namely the CBI’s short-
term collateral loans to financial undertakings and its securities lending, on behalf of the Treasury, 
to prime traders of government securities. The background of the conversion loans is obviously 
the breakdown of the CBI’s transactions with financial undertakings which in turn is related to the 
collapse of the financial system. It is therefore appropriate to consider whether the initial granting 
by the CBI of short-term credit facilities involved elements of state aid. The Authority will 
therefore, firstly, consider whether those measures possibly constitute state aid, and, secondly, 
examine in detail the loan conversion agreements in light of Article 61 of the EEA Agreement.

1.1	 The Central Bank of Iceland’s short-term credit facilities

62)	 Paragraph 51 of the Authority’s Guidelines on the application of state aid rules to measures taken 
in relation to financial institutions (“Banking Guidelines”) contains provisions on other forms of 
liquidity assistance and central bank facilities in particular.(16) On the latter the Guidelines state 
that “[t]he Authority considers that activities of central banks related to monetary policy, such as 
open market operations and standing facilities, are not caught by the state aid rules. Dedicated 
support to a specific financial institution may also be found not to constitute aid in specific 
circumstances. Following the Commission’s decision-making practice, the Authority considers 
that the provision of central banks’ funds to the financial institution in such a case may be found 
not to constitute aid when a number of conditions are met, such as: 

(15)	 EFTA Surveillance Authority Decision No 244/12/COL of 27.6.2013 on restructuring aid granted to Íslandsbanki (OJ L 144, 
15.5.2014, p. 70 and EEA Supplement to the OJ No 28, 15.5.2014, p. 1).

(16)	 The Authority’s Guidelines on the application of state aid rules to measures taken in relation to financial institutions in the context 
of the current global financial crisis (OJ L 17, 20.1.2011, p. 1 and EEA Supplement No 3, 20.1.2011, p. 1), available online at: 
http://www.eftasurv.int/?1=1&showLinkID=16604&1=1. 

http://www.eftasurv.int/?1=1&showLinkID=16604&1=1
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– 	 the financial institution is solvent at the moment of the liquidity provision and the latter is not 
part of a larger aid package, 

–	 the facility is fully secured by collateral to which haircuts are applied, in function of its quality 
and market value, 

– 	 the central bank charges a penal interest rate to the beneficiary,

– 	 the measure is taken at the central bank’s own initiative, and in particular is not backed by 
any counter-guarantee of the state.”(17)

63)	 The Banking Guidelines were adopted on 29 January 2009 and published in the Official Journal 
of the European Union and in the EEA Supplement thereto on 20 January 2011. The Banking 
Guidelines were therefore not in effect at the time when the CBI provided the short-term credit 
facilities to Glitnir and Kaupthing. However, the Banking Guidelines were based on the existing 
decision-making practice of the European Commission.(18) The Authority will therefore assess 
the measures in light of the fundamental principles which are outlined in the Banking Guidelines, 
and in light of the decisional practice that existed at the time the credit facilities were granted and 
that has been continued in more recent cases.

64)	 The CBI has underlined that the short-term credit facilities concerned are part of its regular 
monetary policy and financial market measures. Looking closer at the measures taken in the 
run-up to the financial crisis in 2008, it is clear from publicly available information that due to 
the liquidity squeeze in the markets, the CBI took steps to increase access to liquidity.(19) In that 
respect, the CBI pointed out that the European Central Bank, the US Federal Reserve Bank and 
many other central banks had taken significant steps to respond to deteriorating conditions in 
the global financial markets by enhancing access to liquidity and relaxing the rules on securities 
eligible as collateral for financial undertakings’ transactions with them. The CBI was simply 
adapting to more flexible rules already introduced by European and other central banks. This 
argument finds support in independent sources.(20)

65)	 The Authority concurs that the CBI measures at issue fall within the scope of monetary policy. 
The financial institutions were solvent at the time of the liquidity provisions. The collateral 
lending backed by securities of the failed commercial banks halted automatically once the banks 
were submitted to public administration. The CBI liquidity facilities were not part of a larger 
aid package. The transactions were based on the Rules on Central Bank of Iceland Facilities for 
Financial Undertakings, No 808 of 22 August 2008.(21) These rules meet the conditions set out 
above, including the condition that the financial institutions should be solvent at the moment of 
the liquidity provision, that the facility should be fully secured by collateral to which haircuts 
are applied and that the financial institutions are required to pay penal interest rates in cases of 
default. The measures were taken at the initiative of the financial institutions concerned and the 
CBI and were not, at the time, backed by any counter-guarantee of the state.

66)	 In view of the above considerations, the Authority concludes that the conditions set out in the 
Banking Guidelines concerning central bank facilities are fulfilled with regard to the CBI’s short-
term collateral lending to banks and other financial institutions. Accordingly, the short-term credit 
facilities provided by the CBI to Glitnir and Kaupthing did not involve state aid.(22) 

(17)	 The European Commission has rarely deemed central bank operations to constitute aid. However, in particular where the State 
provided counter-guarantees (such as in Dexia – cf. http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_
C9_2009) the presence of aid was established. 

(18)	 See for instance Commission Decision Case No NN 70/2007 of 5.12.2007 Northern Rock (OJ C 43, 16.2.2008, p. 1). 
(19)	 See the article on Financial Markets and Central Bank measures in the CBI’s Monetary Bulletin 2008-1 (April 2008), available at 

http://www.sedlabanki.is/lisalib/getfile.aspx?itemid=5883 
(20)	 See for instance Bank State Aid in the Financial Crisis. Fragmentation or level playing field? A CEPS Task force report. October 

2010. Centre for European Policy Studies, Brussels. See in particular chapter I, “An Overview of State Aid Provided during the 
Crisis”.

(21)	 These rules were replaced on 26 June 2009 by Rules No. 553 on the same subject (currently applicable rules). 
(22)	 See EFTA Surveillance Authority Decision No 363/11/COL of 23.11.2011 to initiate the formal investigation procedure provided 

for in Article 1(2) in Part I of Protocol 3 to the Surveillance and Court Agreement with regard to state aid granted to three Icelandic 
investment banks through rescheduled loans on preferential terms (OJ C 21, 26.1.2012, p. 2 and EEA Supplement No 4, 26.1.2012, 
p. 10), paragraphs 53-55.

http://www.sedlabanki.is/lisalib/getfile.aspx?itemid=5883
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1.2	 The loan conversion agreements

1.2.1	 Presence of state resources

67)	 In order to qualify as aid under Article 61(1) EEA, the measure must be granted by the State or 
through state resources.

68)	 The measures under examination take the form of agreements between the CBI and Arion and 
ISB regarding the conversion of short-term claims which were due into long-term loans on 
allegedly favourable terms. 

69)	 As a preliminary point, it should be reminded that there is no blanket exemption of monetary 
policy from the application of State aid law.(23) Indeed, the above-mentioned exclusion of 
liquidity assistance from the application of state aid law is only limited to measures fulfilling the 
conditions enumerated in the relevant paragraph of the Authority’s Banking Guidelines and does 
not imply that all actions by central banks are excluded from the application of state aid law.  

70)	 It seems questionable that the provision of long-term loans by the CBI complies with the 
conditions enumerated in paragraph 51 of the Banking Guidelines as the measures seem to 
have been part of the larger aid package provided to these banks. In addition, it is questionable 
whether the interest rates on these loans could be regarded as market-based or of a penal nature. 
Therefore, in order to determine whether the provision of long-term loans by the CBI involves 
state aid, it first needs to be determined whether central banks are able to grant state aid and in 
order to assess this, it needs to be determined whether measures taken by a central bank can be 
regarded as imputable to the State. Central banks are in general independent from the central 
government.  However, it is generally accepted that they do perform a public task and, in line with 
well-established case law that financial support granted by an institution serving a public purpose 
is regarded as a form of state aid,(24) the public support granted by a central bank could thus also 
be regarded as being imputable to the State and thus qualify as state aid.(25)

1.2.2	 Favouring certain undertakings or the production of certain goods

71)	 This condition is twofold. Firstly, the measures must confer advantages that relieve the banks, 
as aid beneficiaries, of charges or mitigate charges that are normally borne by their budgets. 
Secondly, the measures must be selective in that they favour “certain undertakings or the 
production of certain goods”.

	 Advantage

72)	 Repayment of outstanding credit, including interests, and other costs associated with the banks’ 
short-term credit facilities with the CBI are costs normally borne by the banks’ budgets. The 
question of whether the conversion of these credit facilities to long-term loans could be regarded 
as relieving the debtor of such costs and thus as an advantage will ultimately depend on whether 
a private investor of a comparable size to that of the public body operating in normal market 
conditions would have granted a similar loan on similar conditions. 

73)	 The reason for converting the short-term claims to long-term loans was the banks’ inability to 
honour these claims. The question thus arises whether a private investor holding similar short-
term claims on the banks would have agreed (1) to a conversion of these short-term claims to 
long-term loans; and (2) according to the same conditions. In addition, the question also arises 
whether the initial delay in settling payments of the CBI short term credit facilities, which is 
understood to have lasted from around October 2008 until late 2009/beginning of 2010, may 

(23)	 See judgment in Hellenic Republic v Commission, C-57/86, EU:C:1988:284, paragraph 9. 
(24)	 Judgment in Italy v Commission, C-173/73, EU:C:1974:71, paragraph 16; judgment in Steinicke and Weinling v Germany, C-78/76, 

EU:C:1977:52
(25)	 See Commission Decision 2000/600/EC of 10.11.1999 Banco di Sicilia and Sicilcassa [2000] OJ L 256/21, at paragraph 48 and 49, 

where it is accepted with no further discussion that advances granted by the Banca d’Italia to distressed banks constitute financial 
assistance provided by the State.
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involve state aid. In general, decisions by public bodies to tolerate late payments on a loan may 
entail an advantage to the debtor and involve state aid. While a temporary deferral of payment 
would probably correspond to the conduct of a private creditor and thus not involve state aid, such 
conduct, initially consistent with market conditions, could turn into state aid in cases of protracted 
delays in payment.(26) 

74)	 The private creditor test, developed and refined by the courts of the European Union,(27) serves to 
establish whether the conditions under which a public creditor’s claim is to be repaid, possibly by 
rescheduling payments, constitutes state aid. When the state is in the position, not as an investor 
or a promoter of a project, but as a creditor trying to maximise the recovery of an outstanding 
debt, lenient treatment alone, in the form of deferral of payment or favourable interest rates, may 
not be sufficient to presume favourable treatment in the sense of state aid. In such circumstances 
the conduct of the public creditor is to be compared with that of a hypothetical private creditor 
in a comparable factual and legal situation.(28) As concerns interest rates, the correct term of 
reference is not the market interest rate but the rate deemed acceptable by a private creditor in 
similar circumstances. The crucial question is whether a private creditor would have granted 
similar treatment to a debtor in similar circumstances. Commercial advantage in the sense of Art. 
61(1) of the EEA Agreement can be presumed if the amount owed can be paid back to the public 
creditor on more favourable terms than would be accepted by a private creditor. 

75)	 From the point of view of a private creditor, enforcement of a claim that has become due is the 
self-evident norm. This also applies if the debtor undertaking is in financial difficulties as well 
as in the case of insolvency. Private creditors will not normally be willing in such circumstances 
to accept further deferral of payment if this does not bring them any clear advantage. On the 
contrary, once a debtor runs into financial difficulty, further loans would only be granted to the 
debtor under stricter terms, e.g. at a higher interest rate or with more comprehensive securities, 
as repayment is endangered.

76)	 Exceptions may be justifiable in individual cases where non-enforcement seems to be the 
economically more sensible alternative. This would be the case when non-enforcement offers 
clearly improved prospects of collecting a substantially higher proportion of the claims in 
comparison with other possible alternatives or if even greater consequential losses can be averted 
in this way. It can be in the interest of a private creditor to keep the business of the debtor company 
running instead of liquidating its assets and thus, under certain circumstances, only collecting a 
part of the debt. When a private creditor accepts to refrain from enforcing his claim in full, he 
will normally require the debtor to provide additional securities and when this is not available, in 
cases of debtors in financial difficulty, he will seek assurances of maximum compensation should 
the financial condition of the debtor later improve. If insufficient securities or commitments are 
made by the debtor, a private creditor would generally not accept to conclude debt rescheduling 
agreements or provide the debtor with additional loans.

77)	 In the wake of Glitnir’s and Kaupthing’s collapse in the autumn of 2008, the CBI found itself in 
a position where it was unrealistic to expect to enforce collateral like the ones in question in the 
case of Arion and ISB. In appropriating such collateral, the CBI would have taken on the role 
of a commercial bank with one of the largest household loan portfolios in Iceland, which would 
have been inconsistent with its role as a central bank. Taking into account that the loan portfolios 
constitute a large share of Arion’s and ISB’s customer base, appropriating such collateral could 
also have jeopardised the financial stability of Arion and ISB and would have driven these 
financial undertakings into bankruptcy.  

(26)	 See Opinion of Advocate General Jacobs in judgment in DM Transport, Case C-256/97, EU:C:1998:436, paragraph 38.
(27)	 See judgment in Spain v Commission, C-342/96, EU:C:1999:210, paragraphs 46 et seq.; judgment in SIC v Commission, T-46/97, 

EU:T:2000:123, paragraph 98 et seq.; judgment in DM Transport, C-256/97, EU:C:1999:332, paragraphs 19 et seq.; judgment 
in Spain v Commission, C-480/98, EU:C:2000:559, paragraphs 19 et seq.; judgment in HAMSA v Commission, T-152/99, 
EU:T:2002:188, paragraph 167; judgment in Spain v Commission, C-276/02, EU:C:2004:521, paragraphs 31 et seq.; judgment in 
Lenzig v Commission, T-36/99, EU:T:2004:312, paragraphs 134 et seq.; judgment in Technische Glaswerke Ilmenau v Commission, 
T-198/01, EU:T:2004:222, paragraphs 97 et seq.; judgment in Spain v Commission, C-525/04 P, EU:C:2007:698, paragraphs 43 
et seq.; judgment in Olympiaki Aeroporia Ypiresies v Commission, T-68/03, EU:T:2007:253; and judgment in Buzek Automotive v 
Commission, T-1/08, EU:T:2011:216, paragraphs 65 et seq. 

(28)	 For a helpful exposition of the application of the private creditor test, see also The EC State Aid Regime: Distortive Effects of State 
Aid on Competition and Trade, Michael Sanchez Rydelski (Ed.), Ch. 7.
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78)	 According to the CBI, it therefore chose to enter into the loan conversion agreements because 
these agreements eventually would ensure the CBI full payment of its claims, with interest and 
without having to incur administrative expenses, and thus constituted the maximum possible 
recovery at that time. In addition, the conclusion of these agreements would also lead to minimal 
disturbance and were of benefit to the borrowers who continued to be the customers of operating 
financial institutions.  

79)	 The Authority considers that the available evidence so far suggests that the CBI and thus the 
Icelandic State has in many respects endeavoured to best secure the interests of the State and 
tried to maximise the Treasury’s recovery of the claims. In return for agreeing to a conversion 
of the short-term credits to long-term loans, the State received consideration in the form of the 
conditions attached to the loan. The question thus remains whether these conditions, and in 
particular the applicable interest rates, also would have been sufficiently valuable to a private 
creditor to meet the requirement of the private creditor test. 

80)	 ISB claims that the interest loans are in line with the interest rates of similar asset-backed bonds 
at the time. The ISB bond’s maturity date is ten years, with an interest rate of 4,5%, CPI linked 
(consumer price-indexed), and appears to be over collateralized with a loan-to-value (“LTV”) 
ratio of 70%.(29) The interest rate was thus set at about 50bp on top of the state guaranteed HFF 
bonds on the date of issue whereas common rates in Europe at the time for similar asset-backed 
securities were at 40 to 80bp above state-guaranteed papers. ISB also pointed out that it paid 
down 10 billion ISK of its debt on 10 April 2014 because it was able to obtain more favourable 
funding in the market. 

81)	 Similarly, as mentioned in paragraphs (40) to (42) above, Arion Bank claims that the terms of 
its loan agreement with the CBI were on market terms and compares it, inter alia,  to a similar 
agreement concluded between the old and new Landsbanki, whereby it appears that the terms of 
Arion’s loan agreement were more stringent than those in the Landbanki agreement, involving 
a private lender. Indeed, it appears that the Landsbanki agreement required lower interest rates, 
involved a higher principal amount and had weaker and less diversified collateral than the Arion 
loan agreement. 

82)	 Although ISB and Arion have put forward evidence demonstrating that the interest rates applied 
to the loan conversion agreements did not differ substantially from interest rates applied to 
other similar loan agreements or bonds concluded or issued around the same time as the loan 
agreements, it is difficult to determine what the appropriate benchmarks for interest rates were 
during the financial crisis as credit markets were more or less frozen and no credit rating was 
available yet for the newly founded banks. In the Authority’s preliminary view, additional 
evidence should therefore be collected in order to ascertain whether the lending terms in general, 
and the interest rates in particular, of the loan agreements would have been equally acceptable by 
a private creditor. As will be seen in section 3 below, the Authority also has doubts as to whether 
such terms meet principal requirements of compatibility for remuneration of state aid according 
to the Authority’s temporary rules on aid to financial undertakings in the current financial crisis.

83)	 In light of the above, the Authority concludes that doubts exist as to whether the measures under 
assessment are consistent with the conduct of a private creditor finding himself in a comparable 
legal and factual situation. Therefore, the Authority cannot exclude that the conversion of the 
short-term credits into long-term loans conferred an advantage upon ISB and Arion.

	 Selectivity

84)	 According to established case law, a measure is normally considered to be selective if it favours 
a particular economic sector or certain undertakings, as opposed to other sectors or other 
undertakings which do not derive any benefit from it.(30)

(29)	 The loan-to-value ratio is a financial term used by lenders to express the ratio of a loan to the value of an asset purchased. 
(30)	 See for instance judgment in Belgium v Commission (Maribel bis/ter), C-75/97, EU:C:1999:311 as well as the judgment in 

Commission v Government of Gibraltar, C-106/09 P and C-107/09 P, EU:C:2011:732, paragraph 75.
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85)	 The Icelandic authorities have so far not presented clear evidence that the allegedly favourable 
loan conversion agreements were effectively made available to all undertakings in a comparable 
legal and factual situation as ISB and Arion, i.e. to undertakings that were indebted to the CBI 
due to short-term collateral and securities lending. On the contrary, it appears that MP Banki was 
not offered the possibility of a favourable loan agreement and that Straumur apparently was also 
not offered to conclude a loan conversion agreement for payment of its short-term debt to the 
CBI, since it announced in August 2011 that it had paid in full all loans granted to it by the CBI 
without the CBI or the Treasury incurring any losses or write-offs.

86)	 In view of the above the Authority concludes that the loan conversion agreements cannot be 
considered to represent general measures but must be considered to be selective in nature.

1.2.3	 Distortion of competition and effect on trade

87)	 The contested aid measures must be liable to affect trade and distort competition between the 
Contracting Parties to the EEA Agreement.(31)

88)	 Government measures favouring particular banks are liable to distort competition because these 
measures strengthen the position of the beneficiary banks compared to other financial institutions 
competing in the EEA. While ISB and Arion today operate mostly on the Icelandic market, 
they are nevertheless engaged in the provision of financial services which are fully open to 
competition and trade within the EEA. This condition can therefore be presumed to be fulfilled.

1.2.4	 Conclusion regarding presence of state aid

89)	 In light of the above, the Authority cannot exclude that the conversion of the short-term credit 
facilities into long-term loans and the terms applied to these loan conversion agreements could 
constitute state aid within the meaning of Article 61(1) of the EEA Agreement. First, since the 
contested measures can be qualified as public support granted by a central bank, they could be 
regarded as being imputable to the State and thus qualify as state aid. Secondly, doubts exist as 
to whether these measures are consistent with the conduct of a private creditor finding himself 
in a comparable legal and factual situation. It thus cannot be excluded that these loan conversion 
agreements conferred an advantage upon ISB and Arion. Third, as these agreements were only 
available to ISB and Arion, they cannot be qualified as general measures, but must be regarded 
as selective in nature. Finally, the measures under assessment also seem liable to affect trade 
and distort competition because they strengthen the banks’ position compared to other financial 
institutions competing with them in the EEA. 

2.	 Procedural requirements

90)	 Pursuant to Article 1(3) of Part I of Protocol 3, “the EFTA Surveillance Authority shall be 
informed, in sufficient time to enable it to submit its comments, of any plans to grant or alter aid 
[…]. The State concerned shall not put its proposed measures into effect until the procedure has 
resulted in a final decision”.

91)	 The Icelandic authorities did not notify the loan conversion agreements to the Authority before 
implementing them. Moreover, these loan conversion agreements were neither covered as aid 
measures nor as potential aid measures in the restructuring plans for the two banks that were 
notified to the Authority. Moreover, the Icelandic authorities have put these agreements into 
effect before the Authority has adopted a final decision. The Authority therefore concludes that 
the Icelandic authorities have not respected their obligations pursuant to Article 1(3) of Part I of 
Protocol 3. The granting of any aid involved might therefore be considered to be unlawful.

(31)	 See Joined Cases E-5/04, E-6/04 and E-7/04, Fesil and Finnfjord and others v EFTA Surveillance Authority [2005] EFTA Court 
Report 117, paragraph 93; judgment in Eventech Ltd v Parking Adjudicator, C-518/13, EU:C:2015:9, paragraphs 64-70 and the 
case law cited therein.
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3.	 Compatibility of the aid

92)	 Aid measures that are prima facie incompatible with Article 61(1) of the EEA Agreement may 
qualify for exemption if they fulfil the conditions set out in Article 61(2) or (3) of the EEA 
Agreement

93)	 While it is the principal view of the CBI as well as of the beneficiaries ISB and Arion that 
the loan conversion agreements on potentially preferential terms did not involve any state aid, 
they also argue that should the Authority consider otherwise, such aid can nevertheless be 
found compatible. In this context reference is made to Article 61(3)(b) of the EEA Agreement, 
exceptionally allowing aid to remedy a serious disturbance in the economy of an EFTA State. 

94)	 In the Authority’s letters requesting information on the measures, the Icelandic authorities have 
been invited to submit any information and observations which the Icelandic authorities consider 
relevant for the Authority to assess the compatibility of the measures with the state aid provisions 
of the EEA Agreement. 

95)	 The CBI, ISB and Arion have provided information to demonstrate that, in case the Authority 
were to consider the measures to involve state aid, the measures undertaken by the CBI should 
be considered to fall under Article 61(3)(b) of the EEA Agreement. Indeed, the CBI mentioned 
in paragraph (77) and (78) above that it had virtually no other option than to enter into the loan 
conversion agreements with both banks, if it wished to maximise the possibility of recovering its 
claims against the banks and cause a minimal disturbance to their viability. 

96)	 Similarly, ISB notes that the measures undertaken were necessary, proportionate and appropriate 
for the restructuring of the bank because if ISB, who was allocated Glitnir’s debt to the CBI and, 
indirectly, the ownership of the underlying collateral, would have been forced to pay up this 
debt to the CBI (in the amount of 55 billion ISK), ISB’s liquidity position would have suffered 
tremendously and could have jeopardized the government’s efforts to have Glitnir’s creditors take 
over a majority stake in the bank. 

97)	 Arion Bank also puts forward arguments to demonstrate that the conclusion of the loan conversion 
agreement was a necessary part of the restructuring of the bank. Indeed, Arion states that it could 
not have been established as a viable bank if the CBI had decided to enforce the collateral, i.e. 
the housing loan portfolio, and not assign it back to Arion and enter into the long-term loan 
agreement. Indeed, without the transfer of the Housing Loan portfolio, which constituted a very 
valuable pool of assets, the creditors of Kaupthing would never have agreed to acquire a majority 
stake in Arion and the bank’s chances of survival would have been slim. Moreover, Arion refers 
to the Authority’s Decision 291/12/COL of 11 July 2012 which Arion claims to have found that 
the subordinated loan granted to Arion on the terms EURIBOR/LIBOR + 300 to 500 bps did not 
constitute unlawful aid. Arion therefore suggests that the loan granted to Arion in the current case 
does not include terms that are unduly favourable to Arion as the terms are set at EURIBOR/
LIBOR + 300 bps, whereas it concerns a senior secured loan and thus ranks higher in terms of 
security than the subordinated loan approved by the Authority. Therefore, a lower interest rate 
seemed justifiable. 

98)	 While the Icelandic authorities have not submitted any evidence in favour of assessing the 
compatibility of the measure in line with the Authority’s temporary state aid guidelines regarding 
the financial crisis, it is nevertheless appropriate to briefly consider the loan conversion 
agreements under those rules.

99)	 The temporary rules on aid to financial undertakings foresee limitation of aid to the minimum 
necessary and safeguards against undue distortion of competition. In particular, the guidelines set 
out rules to secure appropriate and adequate remuneration for state recapitalisation.(32) Without 
going into the details of those rules, they underline the importance of the closeness of pricing to 

(32)	 See for instance the Authority’s Guidelines on the recapitalisation of financial institutions in the current financial 
crisis (OJ L 17, 20.1.2011, p. 1 and EEA Supplement No 3, 20.1.2011, p. 1), available online at: http://www.eftasurv.
int/?1=1&showLinkID=16015&1=1. 

http://www.eftasurv.int/?1=1&showLinkID=16015&1=1
http://www.eftasurv.int/?1=1&showLinkID=16015&1=1
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market prices. Under certain circumstances, the Authority may be prepared to accept the price for 
recapitalisations at rates below current market rates, if this is likely to favour the restoration of 
financial stability, but the total expected return to the state should not be too distant from market 
prices. The entry level price may thus be fairly low, but the price should normally be adjusted 
upwards to account for the need to encourage the redemption of state capital and prevent undue 
distortion of competition.

100)	 Although it is still to be determined to what extent the interest rates applied to the loan agreement 
with ISB and with Arion could be regarded as close enough to market rates, if these can be 
determined at the time of the financial crisis, it is notable that no step-up of interest rates was 
foreseen to encourage redemption of state capital. Any possible upside in the operation of the 
debtors, which is partly the aim of the measures, would thus not be redeemed by the state to 
limit state aid, but would accrue to the debtors. Additional evidence should thus be provided to 
the Authority in order to allow it to determine whether these lending terms could be regarded as 
compatible with the Authority’s state aid guidelines and the functioning of the EEA Agreement.

101)	 Under those circumstances, the Authority has doubts as to the compatibility of the aid measures.

4.	 Opening of the formal investigation procedure

102)	 Based on the information submitted by the Icelandic authorities, the Authority cannot exclude the 
possibility that the loan conversion agreements on potentially preferential terms constitute state 
aid within the meaning of Article 61(1) of the EEA Agreement. The Authority also has doubts as 
to whether these agreements comply with Article 61(3) of the EEA Agreement and thus whether 
they can be found to be compatible with the functioning of the EEA Agreement.

103)	 Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged 
to open the formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The 
decision to open a formal investigation procedure is without prejudice to the final decision of the 
Authority, which may conclude that the measures in question are compatible with the functioning 
of the EEA Agreement.

104)	 In light of the foregoing considerations, the Authority, acting under the procedure laid down in 
Article 1(2) of Part I of Protocol 3, invites the Icelandic authorities to submit their comments 
within one month of the date of receipt of this Decision. 

105)	 In light of the foregoing considerations, the Authority requests the Icelandic authorities to 
provide, within one month of receipt of this decision, all documents, information and data needed 
for the assessment of the compatibility of the loan conversion agreements examined above.

106)	 The Authority requests the Icelandic authorities to forward a copy of this decision to the potential 
recipients of the aid immediately.

107)	 The Authority must remind the Icelandic authorities that, according to Article 14 of Part II of 
Protocol 3, any incompatible aid unlawfully granted to the beneficiaries will have to be recovered, 
unless, exceptionally, such recovery would be contrary to a general principle of EEA law.
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HAS ADOPTED THIS DECISION:

Article 1

The short-term credit facilities provided by the Central Bank of Iceland to Glitnir and Kaupthing do not 
involve state aid within the meaning of Article 61(1) of the EEA Agreement.

Article 2

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened regarding 
the possible state aid granted to Íslandsbanki hf. and Arion banki hf. through loan conversion agreements 
on potentially preferential terms.

Article 3

The Icelandic authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their 
comments on the opening of the formal investigation procedure within one month from the notification 
of this Decision. 

Article 4

The Icelandic authorities are requested to provide, within one month from notification of this Decision, 
all documents, information and data needed for assessment of the measures under the state aid rules of 
the EEA Agreement.

Article 5

This Decision is addressed to Iceland.

Article 6

Only the English language version of this Decision is authentic.

Decision made in Brussels, on 20 May 2015.

For the EFTA Surveillance Authority

	 Oda Helen Sletnes	 Frank Büchel
	 President	 College Member
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Auglýst eftir athugasemdum, í samræmi við ákvæði 2. mgr. 1. gr. I. hluta bókunar 
3 við samning milli EFTA-ríkjanna um stofnun eftirlitsstofnunar og dómstóls, sem 

varðar hugsanlega ríkisaðstoð í formi leigu lands og fasteigna í Gufunesi  
í Reykjavík

Ákvörðun Eftirlitsstofnunar EFTA 261/15/COL frá 30.  júní 2015, sem er birt á upprunalegu, fullgiltu 
tungumáli á eftir þessu ágripi, markar upphaf málsmeðferðar samkvæmt 2. mgr. 1. gr. I. hluta bókunar 3 
við samning milli EFTA-ríkjanna um stofnun eftirlitsstofnunar og dómstóls. Stjórnvöldum á Íslandi hefur 
verið tilkynnt þetta með afriti af ákvörðuninni. 

Eftirlitsstofnun EFTA veitir, með þessari auglýsingu, EFTA-ríkjunum, aðildarríkjum Evrópusambandsins 
og áhugaaðilum eins mánaðar frest frá birtingardegi þessarar auglýsingar til að gera athugasemdir við 
ráðstöfunina sem um ræðir. Athugasemdirnar skal senda á eftirfarandi póstfang:

EFTA Surveillance Authority 
Registry
35, Rue Belliard
B-1040 Brussels

Athugasemdunum verður komið á framfæri við stjórnvöld á Íslandi. Þeim, sem leggja fram athugasemdir, 
er heimilt að óska nafnleyndar og skulu slíkar óskir vera skriflegar og rökstuddar.

*****

Ágrip

Málsmeðferð

Eftirlitsstofnun EFTA barst í apríl 2014 kvörtun þar sem því var haldið fram að Reykjavíkurborg hefði 
veitt Íslenska Gámafélaginu („ÍG“) ólöglega ríkisaðstoð með leigu á fasteignum og landi í Gufunesi í 
Reykjavík, sem sögð er vera undir markaðsverði. Eftirlitsstofnun EFTA óskaði eftir og fékk upplýsingar 
frá stjórnvöldum á Íslandi um ráðstafanirnar sem um ræðir í bréfum frá 24. júlí 2014, 23. janúar 2015 og 
23. mars 2015. 

Málsatvik

Gufunes er í Grafarvogshverfi í Reykjavík. Fram til ársins 2001 var Áburðarverksmiðjan þar með 
rekstur sinn. Á árinu 2002 keypti Skipulagssjóður Reykjavíkur verksmiðjuna og nærliggjandi svæði. 
Þegar skipulagssjóðurinn keypti landið og fasteignirnar í Gufunesi voru þar fyrir allmargir leigjendur 
(einkum verktakar og framkvæmdaraðilar), þar á meðal Íslenska Gámafélagið. Samkvæmt kaupsamningi 
tók skipulagssjóðurinn við öllum réttindum og skyldum Áburðarverksmiðjunnar gagnvart fyrirliggjandi 
leigusamningnum. 

Samkvæmt upplýsingum frá Reykjavíkurborg var erfitt að halda utan um Gufunessvæðið, húseignirnar 
voru afleitu ásigkomulagi, sumir leigjendur stóðu ekki í skilum með leiguna og á landinu hafði safnast 
fyrir alls kyns drasl, t.d. bílhræ. Í ljósi þeirrar stöðu ákvað Reykjavíkurborg að endurnýja ekki alla 
leigusamningana en gera þess í stað samning við aðeins einn aðila. Skipulagssjóður Reykjavíkurborgar 
ákvað því árið 2005 að ganga til samninga við Íslenska Gámafélagið um leiguskilmála, hreinsun og 
eftirlit með svæðinu, en félagið var stærsti einstaki leigjandinn á þessum tíma, auk þess sem það hafði 
staðið í skilum með leiguna. Hinn 14.  október 2005 gerðu Skipulagssjóður Reykjavíkur og Íslenska 
Gámafélagið með sér samning um leigu, hreinsun og eftirlit með landinu í Gufunesi. Heildarleigan var 
ákveðin 2 milljónir króna og skyldi hún endurreiknuð mánaðarlega í samræmi við vísitölu neysluverðs. 
Samningurinn gilti til 31.  desember 2009 en síðan hefur hann verið framlengdur þrisvar sinnum og 
núverandi samningur gildir til 31. desember 2018.

Þótt í engum samninganna séu upplýsingar um virði þeirrar þjónustu sem Íslenska Gámafélagið veitir, 
lagði Reykjavíkurborg fram áætlun á kostnaði gámafélagsins sem kemur fram í aðalsamningnum og síðari 
breytingum á honum. Samkvæmt matinu er kostnaður Íslenska Gámafélagsins að meðaltali 10.815.624 
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krónur á mánuði, að leigunni meðtalinni. Leigan er því um það bil 25% af heildarkostnaði gámafélagsins 
á mánuði.

Kvartandi heldur því fram að verðmatið í fyrrnefndum samningum sé ekki skýrt, þ.e. óljóst sé hvert 
fermetraverðið hafi verið og hvernig leiguverðið hafi verið ákveðið. Kvartandi hefur þó haldið fram að 
markaðsverð fyrir leigu fasteignanna ætti að vera á bilinu 12 til 41 milljón króna á mánuði. Kvartandi 
segir að leiga fasteignanna til Íslenska Gámafélagsins sé langt undir markaðsverði og hún sé andstæð 
ríkisaðstoðarreglum EES-samningsins.

Borgaryfirvöld segja að samningarnir við Íslenska Gámafélagið feli ekki í sér ríkisaðstoð í skilningi 
1. mgr. 61. gr. EES-samningsins þar eð Íslenska Gámafélagið hafi ekki notið ávinnings sem ekki hafi verið 
í samræmi við markaðsskilyrði. Borgaryfirvöld halda því fram að leigusamningar, dagsettir 22.  febrúar 
2005 og 14. október 2005, hafi verið í samræmi við eðlileg markaðsskilyrði. Þá segja borgaryfirvöld að 
bágborið ástand svæðisins og bygginganna þegar kaupin fóru fram, til viðbótar við þá óvissu sem ríkti 
um skipulag svæðisins, þ.e. framtíðarskipulagsáætlanir borgarinnar, hafi haft áhrif á leigugjaldið og 
takmarkað valkosti borgarinnar þegar kæmi að því að bjóða leiguna út. Borgaryfirvöld halda fram að ekki 
sé ætlunin að framlengja leigusamningana við Íslenska Gámafélagið þegar samningstíminn rennur út þar 
sem starfsemi af því tagi færi ekki saman við þá starfsemi sem áformuð er á svæðinu.

Mat

Eftirlitsstofnun EFTA telur leika vafa á að skilmálar samninganna milli Reykjavíkurborgar og Íslenska 
gámafélagsins fullnægi reglunni um seljanda í markaðshagkerfi, sem rannsakar hvort einkaaðili hefði, 
við eðlilegar markaðsaðstæður, fallist á sömu leiguskilmála fyrir landið og fasteignirnar sem um ræðir. 
Þá virðast ráðstafanirnar vera sértækar í eðli sínu og til þess fallnar að raska samkeppni og hafa áhrif 
á viðskipti milli EES-ríkja. Eftirlitsstofnun EFTA telur að þar af leiðandi sé ekki unnt að útiloka að 
ráðstöfunin feli í sér ríkisaðstoð í skilningi 1. mgr. 61. gr. EES-samningsins. Stjórnvöld á Íslandi hafa þó 
ekki lagt fram nægileg rök sem sýna fram á að ríkisaðstoðin geti talist samrýmanleg 2. mgr. 59. gr. eða 
3. mgr. 61. gr. EES-samningsins. 

Niðurstaða

Með hliðsjón af því, sem hér hefur verið rakið, hefur Eftirlitsstofnun EFTA ákveðið að hefja formlega 
rannsókn í samræmi við ákvæði 2. mgr. 1. gr. I. hluta bókunar 3 við samning milli EFTA-ríkjanna um 
stofnun eftirlitsstofnunar og dómstóls. Áhugaaðilum er gefinn kostur á að leggja fram athugasemdir og 
skulu þær berast áður en mánuður er liðinn frá því að ákvörðun þessi birtist í Stjórnartíðindum Evrópu­
sambandsins og EES-viðbæti við þau.
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EFTA SURVEILLANCE AUTHORITY DECISION

No 261/15/COL

of 30 June 2015

to initiate the formal investigation procedure into potential state aid granted 
through the rent of land and property in the Gufunes area

(Iceland)

The EFTA Surveillance Authority (“Authority”),

HAVING REGARD to:

The Agreement on the European Economic Area (“EEA Agreement”), in particular to Article 61 and 
Protocol 26,

The Agreement between the EFTA States on the Establishment of a Surveillance Authority and a Court of 
Justice (“Surveillance and Court Agreement”), in particular to Article 24, 

Protocol 3 to the Surveillance and Court Agreement (“Protocol 3”), in particular to Articles 4(4), 6 and 
13(1) of Part II,

Whereas:

I. FACTS

1.	 Procedure

1)	 By email dated 2 April 2014, Gámaþjónustan hf. (“GÞ” or “complainant”) lodged a complaint 
with the Authority concerning alleged unlawful state aid granted by the City of Reykjavík 
(“City”) through the rent of property and land in the Gufunes area in Reykjavík, Iceland, to 
Íslenska Gámafélagið (“ÍG”) for a rate which is allegedly below market price.(1)

2)	 By letter dated 12 May 2014, the Authority requested information from the Icelandic authorities 
and invited them to comment on the substance of the complaint.(2) The Icelandic authorities 
responded to this request by letter dated 24 July 2014.(3)

3)	 By letter dated 6 November 2014, the Authority requested additional information from the 
Icelandic authorities.(4) The second request for information was followed up with a telephone 
conference with the Icelandic authorities on 19 November 2014. By letter dated 23 January 
2015, the Icelandic authorities replied to the request and provided the Authority with the relevant 
information.(5) 

4)	 Moreover, the matter was discussed during a meeting between the Icelandic authorities and the 
Authority in Reykjavík on 13 February 2015. Following the meeting, the Icelandic authorities 
submitted additional clarifications to the Authority on 23 March 2015.(6)

2.	 Description of the measure

2.1	 The Gufunes area

5)	 The Gufunes area is situated in the Grafarvogur district of Reykjavík, Iceland. Until the year 
2001, a fertiliser factory, Áburðarverksmiðjan, was operating in the area. In 2002, the planning 

(1)	 Documents No 704341-704343.
(2)	 Document No 706674.
(3)	 Document No 716985.
(4)	 Document No 721373.
(5)	 Document No 742948.
(6)	 Document No 751487.
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fund of Reykjavík (Skipulagssjóður Reykjavíkur, “SR”) bought the factory and the surrounding 
area. According to the Icelandic authorities, the plan at the time was to remove all the structures 
from the area. In 2007, SR was dissolved and a new fund, Eignasjóður, was founded and took 
over SR’s assets and tasks.

6)	 According to the Reykjavík Municipal Zoning Plan 2001-2024, the Gufunes area is intended 
for residential purposes and not for industrial activities.(7) Additionally, the area is intended 
for the construction of the Sundabraut highway, connecting Laugarnes and Gufunes. Moreover, 
according to the Reykjavík Municipal plan for 2010-2030, the industrial area of Gufunes 
is regressing and a mixed urban area of residential units and clean commercial activities is 
anticipated in the future.(8) Neither plan foresees that industrial activities will continue to be 
located in the area in the future. Additionally, it was agreed early in 2014 to establish a steering 
committee to present a vision for the Gufunes area.(9) The committee proposed an open idea 
competition for professionals on the future planning of the Gufunes area. This proposal was later 
approved by the Reykjavík City Council. The preparatory work regarding the competition has 
started, but it is uncertain when the competition will be launched.(10)

2.2	 Agreements concluded between the City of Reykjavík and Íslenska Gámafélagið

7)	 In February 2002, when SR purchased the land and the properties in the Gufunes area, the area 
was occupied by several tenants (mainly contractors and developers). At the time, ÍG had a lease 
agreement with Áburðarverksmiðjan, which had been concluded 29 October 1999 (“the 1999 
Agreement”). The 1999 Agreement set out which properties ÍG rented, how big they were in 
square meters and the price per square meter for the respective property. The total monthly rental 
fee in the agreement was set at ISK 159.240.(11) According to the purchase agreement, SR took 
over all obligations and rights from Áburðarverksmiðjan regarding the existing lease agreements, 
including the 1999 Agreement with ÍG. 

8)	 According to the City of Reykjavík, the area was continuingly busy around the clock and difficult 
to manage. Moreover, the structures were in bad shape, some tenants were not paying rent and 
there had been an accumulation of scrap, such as car wreckages. It was therefore clear to the City 
of Reykjavík that in order to serve its role as a landowner, it would have to hire staff to control 
the area during day and night. 

9)	 In light of that situation, it was not considered realistic to offer the area for rental purposes. It was 
therefore decided not to renew the current lease agreements and instead conclude an agreement 
with one party only. Consequently, SR decided to negotiate terms regarding lease, clean-up 
and supervision of the area with ÍG, which was the largest single tenant at the time, in addition 
to being on time with its rental payments.(12) The following is an overview of the agreements 
concluded between SR and ÍG:

i)	 22 February 2005. SR and ÍG concluded a lease agreement on some of the properties in the 
area, replacing the 1999 Agreement. The agreement set out which properties ÍG rented and 
their size in square meters. The total monthly rental fee was set at ISK 960.000 for a total of 
4.676 square meters (including a 500 square meter lot).(13)

ii)	 14 October 2005. SR and ÍG concluded an agreement (“Main Agreement”), replacing the 
previous agreement from 22 February 2005, regarding lease, clean-up and supervision of 
land in the area of Gufunes. According to the agreement, ÍG had the obligation to carry out 
all maintenance work and improvements on the property. The agreement was valid until 
31 December 2009. The agreement did not set out how many square meters of property ÍG 

(7)	 Available online at; http://skipulagssja.skipbygg.is/skipulagssja/. See also http://reykjavik.is/sites/default/files/adalskipulag/08_
grafarvogur.pdf. 

(8)	 Ibid.
(9)	 Document No 716985.
(10)	 Document No 742948.
(11)	 Document No 716986, page 17.
(12)	 Documents No 716985 and 742948.
(13)	 Document No 716986, page 21.

http://skipulagssja.skipbygg.is/skipulagssja/
http://reykjavik.is/sites/default/files/adalskipulag/08_grafarvogur.pdf
http://reykjavik.is/sites/default/files/adalskipulag/08_grafarvogur.pdf
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rented. However, as an annex to the agreement, an aerial printout demonstrated which parts 
of the area were rented to ÍG.(14) Furthermore, the agreement did not set out the price paid 
per square meter or the value of ÍG’s obligations. The total monthly rental fee was set at ISK 
2.000.000, recalculated monthly in accordance with the consumer price index.(15)

iii)	 29 December 2006. The validity of the Main Agreement was extended until 31 December 
2011. ÍG was also obliged to demolish specified properties and remove equipment on the 
ground. ÍG was allowed to keep devices and installations removed from the ground at its own 
expense.(16)

iv)	 21 December 2007. The validity of the Main Agreement was extended until 31 December 
2015. The owner could at any time take over part or all of the leased land if necessary due to 
changes in land use planning. ÍG also committed to reconnect pipes for electricity, water and 
heating that had become unusable. Moreover, ÍG withdrew a tort claim against the City.(17)

v)	 15 June 2009. The validity of the Main Agreement was extended until 31 December 2018. 
ÍG undertook to handle the maintenance of the area, to raise a levee and an existing lease of 
a boat storage owned by Reykjavík Yacht club was extended. ÍG also committed to withdraw 
a claim against the City regarding maintenance costs.(18)

10)	 According to the City, although the size of land rented by ÍG is 130.000 m², only 110.000 m² is 
usable for their purposes. The total registered size of the buildings is 24.722 m². According to the 
Icelandic Property Registry, the value of the land previously owned by Áburðarverksmiðjan is 
211.000.000 ISK. The value of the land which ÍG rents has not been assessed, but it is estimated 
at around 137.000.000 ISK. The total registered value of buildings rented by ÍG is 850.323.512 
ISK.(19)

11)	 According to Article 4(2) of the Act on Municipal Income No. 4/1995, the property owner shall 
pay the property tax except where leased farms, leased lots or other contractual utilization of land 
are involved, in which case the tax shall be paid by the resident or the user. The land and structures 
in question are on a defined harbour area which belongs to Faxaflóahafnir sf. and is leased to the 
City of Reykjavík. The City therefore pays the property tax on the leased land and the properties 
rented out to ÍG.

12)	 Although none of the aforementioned agreements include information concerning the value of 
the services provided by ÍG, the City has provided a table setting out an estimation of ÍG’s costs 
stipulated in the Main Agreement and later amendments from the time when the Main Agreement 
was concluded and until the end of the lease period in 2018.(20) The estimation was carried out by 
the City of Reykjavík’s expert analysts. Furthermore, the information provided contains both the 
cost of finished and unfinished demolition projects. According to the information provided, the 
average monthly cost borne by ÍG is ISK 10.815.624, including the rental fee. The rental fee per 
month is therefore approximately 25% of ÍG’s total cost per month. 

(14)	 The Icelandic authorities have later explained that ÍG rents about 130.000 square meters in the area. See Document No 716985.
(15)	 Document No 716986, page 25.
(16)	 Document No 716986, page 29.
(17)	 Document No 716986, page 31.
(18)	 Document No 716986, page 33.
(19)	 Document No 716985.
(20)	 Document No 742948.
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Figure 1. Source: City of Reykjavík

13)	 At the time when the lease agreement dated 22 February 2005 was concluded, SR did not impose 
any obligations on ÍG. ÍG’s obligations, according to the Main Agreement, were determined in 
light of the proposed demolitions and estimated costs of cleaning, disposal and supervision of the 
area. The scope was determined by the City of Reykjavík’s expert analysts in the year 2005. The 
cleaning and disposal obligations were considered an extensive procedure in light of the area’s 
condition.

3.	 The complaint from Gámaþjónustan hf. to the Icelandic Competition Authority

3.1.	 The Complaint to the Icelandic Competition Authority

14)	 On 18 February 2013, GÞ sent a complaint to the Icelandic Competition Authority (“ICA”) 
regarding the above mentioned agreements between SR and ÍG. The complaint concerned the 
allegedly low rental price for the land and property and the fact that the City had not tendered out 
the lease of the property to the highest bidder.

15)	 The complainant noted that the rental price was set at ISK 2 million in the Main Agreement 
from 14 October 2005, with annual increases in accordance with the consumer price index. 
Furthermore, ÍG had specific maintenance obligations which are considered as being a part of 
the rental price, although the approximate costs of those obligations are not to be found in the 
agreements. Moreover, the agreements do not forbid ÍG from subleasing the land to third parties. 
The complainant stressed that there was no evaluation to be found in the agreements concerning 
the possible income from subletting parts of the property, and whether this effected the rental 
price.

16)	 The complainant also mentioned that the price estimation was not clear, i.e. it was unclear 
what the price per square meter was and how the rental price was determined. According to the 
complainant, it was therefore impossible to measure the value of the agreements and the market 
price for the lease. 

17)	 According to the complainant, the renting of the property to ÍG at a price that is far below market 
value is contrary to the rules regarding public procurement, Icelandic competition law and EEA 
state aid rules.

3.2.	 The conclusion of the Icelandic Competition Authority

18)	 On 7 March 2014, ICA sent a letter to the City of Reykjavík where it noted that the competitors 
of ÍG had not been able to negotiate the rent of the property or the services which the City 

Evaluation of ÍG's cost in accordance to ÍG's obligations stipulated in the agreement dated 14 October 2005
Year 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018
Rental Fee ISK 32,370,315    32,370,315    32,370,315    32,370,315    32,370,315    32,370,315    32,370,315    32,370,315    32,370,315    32,370,315    32,370,315    32,370,315    32,370,315    
Employee 11,520,000    11,520,000    11,520,000    11,520,000    11,520,000    11,520,000    11,520,000    11,520,000    11,520,000    11,520,000    11,520,000    11,520,000    11,520,000    
Administration 5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      
Estimated maintainance 4,000,000      4,000,000      4,000,000      4,000,000      4,000,000      4,000,000      4,000,000      4,000,000      4,000,000      4,000,000      4,000,000      4,000,000      4,000,000      
Legal 1,500,000      1,000,000      500,000          500,000          500,000          500,000          500,000          500,000          500,000          500,000          500,000          500,000          500,000          
Energy costs of others 5,000,000      5,000,000      
Unfinished demolition 21,538,462    21,538,462    21,538,462    21,538,462    21,538,462    21,538,462    21,538,462    21,538,462    21,538,462    21,538,462    21,538,462    21,538,462    21,538,462    
Finished demolition 8,835,222      8,835,222      8,835,222      8,835,222      8,835,222      8,835,222      8,835,222      8,835,222      8,835,222      8,835,222      8,835,222      8,835,222      8,835,222      
Repairments 5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      
Gates and fences 1,000,000      1,000,000      1,000,000      1,000,000      600                  600                  600                  600                  600                  600                  600                  600                  600                  
Cleaning 7,000,000      7,000,000      7,000,000      7,000,000      3,000,000      2,000,000      2,000,000      2,000,000      2,000,000      2,000,000      2,000,000      2,000,000      2,000,000      
Painting 2,000,000      2,000,000      2,000,000      2,000,000      2,000,000      2,000,000      2,000,000      2,000,000      2,000,000      2,000,000      2,000,000      2,000,000      2,000,000      
Restoration 30,000,000    10,000,000    10,000,000    8,000,000      6,000,000      6,000,000      6,000,000      6,000,000      6,000,000      6,000,000      6,000,000      6,000,000      6,000,000      
Wiring, heating- and 
waterpipe installations 7,500,000      8,000,000      9,000,000      12,000,000    9,500,000      7,200,000      6,500,000      5,000,000      4,000,000      3,000,000      3,000,000      3,000,000      3,000,000      
Sewage system 10,600,000    10,600,000    10,600,000    10,600,000    
Breakwater 6,000,000      6,000,000      
Disposal 500,000          500,000          500,000          7,200,000      6,500,000      2,000,000      500,000          500,000          500,000          500,000          500,000          500,000          500,000          
Asphalt 8,000,000      8,000,000      8,000,000      8,000,000      6,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      5,000,000      
Soil 10,000,000    10,000,000    10,000,000    10,000,000    5,000,000      4,000,000      4,000,000      4,000,000      4,000,000      4,000,000      4,000,000      4,000,000      4,000,000      
Fire alarm system 10,000,000    1,000,000      1,000,000      1,000,000      1,000,000      1,000,000      1,000,000      1,000,000      1,000,000      1,000,000      1,000,000      1,000,000      1,000,000      
Total obligation 138,393,684 109,393,684 104,893,684 112,593,684 95,394,284    91,594,284    89,394,284    81,894,284    91,494,284    90,494,284    90,494,284    90,494,284    79,894,284    

Total ISK 170,763,999 141,763,999 137,263,999 144,963,999 127,764,599 123,964,599 121,764,599 114,264,599 123,864,599 122,864,599 122,864,599 122,864,599 112,264,599 

Average per month 14,230,333    11,813,667    11,438,667    12,080,333    10,647,050    10,330,383    10,147,050    9,522,050      10,322,050    10,238,717    10,238,717    10,238,717    9,355,383      

Average ISK 10,815,624    
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of Reykjavík considered to be required in the area. Therefore, the conditions in ICA Opinion  
No 1/2012 on public tendering had not been fulfilled.

19)	 According to ICA, it might be a possibility that ÍG was the only party that could or would have 
been interested in negotiating the above mentioned agreements, but due to the lack of a call of 
interest or a tender this could not be confirmed. However, it was clear that other parties were, at 
least at a later stage, interested in the area. According to the City of Reykjavík, the rental price is 
reasonable and does not confer an advantage on ÍG. Moreover, the gross margin of the agreements 
was positive although the profits were limited. The ICA noted that it is difficult to determine the 
market price for the lease in light of the special characteristics of the buildings situated in the area. 
Therefore, public tendering is the only appropriate way to determine the correct market price for 
the land and the properties.

20)	 Since ICA does not have the competence to apply the EEA state aid rules, it could not rule on 
that matter. However, ICA, on the basis of Article 8(1)(c) of the Icelandic Competition Act  
No 44/2005,(21) suggested that the City of Reykjavík would initiate a public tender for the lease of 
the property not later than 31 January 2015. Furthermore, it requested that the City of Reykjavík 
would inform the ICA before 30 June 2014 on how it intended to respond to those instructions.(22) 

3.3.	 Response by the City of Reykjavík

21)	 By letter dated 5 June 2014, the City of Reykjavík responded to ICA’s suggestion. In its reply, 
the City stated that it was not clear how the area would be developed in the future. However, 
according to the City, it is clear that the agreements with the current tenants would not be 
extended, since their activities are not in line with the City’s future zoning plans. Furthermore, 
the City stated that it would comply with competition rules when deciding on the future of the 
area, and that it would make sure that scarce resources will be equally available to all interested 
parties by way of a tender.(23)

3.4.	 Response by the Icelandic Competition Authority to the complainant

22)	 By letter dated 13 November 2014, the ICA informed the complainant that the case had been 
formally closed with the letter dated 7 March 2014.(24) Moreover, ICA informed the complainant 
that the City had responded to the ICA by letter dated 5 June 2014. 

23)	 ICA noted in its letter dated 7 March 2014 that it had instructed the City to initiate a public tender 
for the land and property in the Gufunes area before 31 January 2015 since the market value is not 
clear. However, as the City explained, since the activities in the area are not in line with the City’s 
future zoning plans, the area will not be tendered out for similar activities and the current lease 
agreements will not be extended. ICA therefore concluded that there were not sufficient grounds 
for further pursuing the case, citing Article 8(3) of the Icelandic Competition Act No 44/2005, 
which concerns the prioritisation of cases.

4.	 The complaint to the EFTA Surveillance Authority

24)	 According to GÞ, the City has granted unlawful state aid to ÍG through the rent of property and 
land in the Gufunes area at prices which are below market rate. In its complaint to the Authority, 
GÞ states that although it is difficult to pinpoint the exact aid amount, the price is clearly far 
below reasonable market price. Since ÍG is not paying normal market price, the company enjoys 
a competitive advantage. Furthermore, the land at Gufunes is of interest for many companies that 
need spacious land for their operations, for instance transport hubs and storages.

25)	 The complainant noted that the rental price was set at ISK 2 million in the Main Agreement, with 
annual increases in accordance with the consumer price index (the property tax, which is not paid 

(21)	 Act No 44/2005, Competition Law, English version available online at: http://en.samkeppni.is/media/en-news/Competition_law_
no_44_2005.pdf. 

(22)	 Document No 704343.
(23)	 Document No 718590.
(24)	 Document No 730017.

http://en.samkeppni.is/media/en-news/Competition_law_no_44_2005.pdf
http://en.samkeppni.is/media/en-news/Competition_law_no_44_2005.pdf
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by ÍG but by the owner of the property (Reykjavík), amounts to 41% of the yearly rental amount). 
Furthermore, ÍG has certain maintenance obligations, which are considered as being a part of 
the rental price, although the approximate costs of those obligations are not to be found in the 
agreements. Moreover, the agreements do not forbid ÍG from subleasing the land to third parties. 
The complainant stressed that there is no evaluation in the agreements concerning the possible 
income from subletting parts of the property, and whether this effected the rental price.

26)	 The complainant also mentioned that the price estimation is not clear, i.e. it is unclear what the 
price per square meter is and how the rental price was determined. According to the complainant, 
it is therefore impossible to measure the value of the agreements and the market price of the lease. 
The complainant suggested three methods which could be used in order to determine the market 
price for the lease of the property:

27)	 The complainant firstly noted that ÍG was ready to sublease a 300 square meter storage building 
with a 100 square meter outside area for ISK 300.000 per month. ÍG therefore estimates the price 
per square meter to be around ISK 1000 and consequently, according to the complainant, the 
agreements with SR should be valued at around ISK 27 million per month (excluding the outside 
area).

28)	 Moreover, according to the complainant, the rental price per square meter for similar land (though 
in a more rural area) was around ISK 40-80 per square meter. The complainant has pointed out 
that the Gufunes land is 173.000 square meters and therefore the minimum rent for the land 
should be at least ISK 6.9 to 14 million per month. Moreover, it was stated that Efnamóttakan 
hf., a company which handles hazardous waste, was renting land in the Gufunes area, with the 
equivalent of some 2.9% of the building area occupied by ÍG, but paying around 41% of the price 
that ÍG pays. The complainant therefore claims that in order to pay market price for the property 
(including the land) ÍG should pay around ISK 44-66 million per month.

29)	 Lastly, the complainant stated that a common way to determine rental price is to collect at least 
1% of the estimated market value of the property per month. The Icelandic Housing Financing 
Fund (i. Íbúðalánasjóður) base their evaluation on 1% of rateable property value. The rateable 
property value of the area is 1.2 billion ISK, which would amount to ISK 12 million per month, 
and according the complainant the market value is supposedly higher.

30)	 Therefore, according to the complainant the market price for the lease of the property should be 
from ISK 12 to 41 million per month. According to the complainant, the renting of the property 
to ÍG at a price that is far below market value is contrary to EEA state aid rules.

5.	 Comments by the City of Reykjavík

31)	 According to the City, the agreements with ÍG do not involve state aid within the meaning 
of Article 61(1) of the EEA Agreement since ÍG did not receive any advantage that was not 
in accordance with market conditions. According to the City, the lease agreements, dated  
22 February 2005 and 14 October 2005, were in accordance with normal market conditions, 
since the rental fee was based on the rental fee determined following an open advertising process 
towards the end of the year 2003 and was in line with analyses/estimations conducted by the 
City’s experts.

32)	 The poor condition of the area and the buildings at the time of purchase in addition to the 
uncertainty of the planning of the area, i.e. the City´s future zoning plans, affected the price of 
the rent and limited the City’s options with regard to tendering out the lease of the property. 
Moreover, according to the City there is no intention of extending the existing rental agreements 
with ÍG at the end of its term since this kind of activity would not coincide with other planned 
activities in the area. Furthermore, the City of Reykjavík was not in the position of assigning lease 
rights for longer period than until the year 2019 since Faxaflóahafnir sf., a general partnership 
owned by five municipalities, has taken over all rights and obligations concerning all ports 
previously owned by the respective municipalities, including the land of Gufunes.
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33)	 According to the City, a public tender was not initiated because of the exceptional circumstances 
relating to the area in question, i.e. the distinct nature of the Gufunes area. It was therefore 
decided to conclude an agreement with ÍG, which was the largest lessee and therefore the best 
placed to supervise and manage the area for a short period of time. The City also noted that 
commercial property leasing agreements in Iceland are generally made for much longer periods 
than what was possible in this case, i.e. from 20 to 25 years.

34)	 The City emphasised that the agreements in question are lease agreements and therefore there 
was not a legal obligation to conduct an open tender procedure. In October 2005, when the Main 
Agreement with ÍG was concluded, the applicable rules concerning public procurement were the 
Public Procurement Act No 94/2001 (“PPA”)(25) and the Reykjavík Public Procurement Rules, 
adopted by the Reykjavík City Council on 17 February 2005.(26) According to Paragraph 1 and 
5(a) of Article 4 of the PPA, lease agreements fell outside the scope of the PPA. In paragraph 5(a) 
of Article 4 of the PPA, it is stipulated that contracts for the purchase or rental of land, existing 
buildings or other real estate or rights to same, shall not be considered supply, service or work 
contracts. The main objective of the aforementioned agreements was the leasing of land and 
existing buildings and therefore the contract fell outside the scope of the PPA.

35)	 The reason for extending the Main Agreement three times was, according to the City, the 
uncertainty concerning the zoning plans for the Gufunes area, the main factor being the 
construction of Sundabraut, a traffic road between Laugarnes and Gufunes. This road has been 
on the schedule since 1984 and in 2005 all preparations were under way. However, in 2008, the 
Icelandic government postponed all major constructions due to the economic crisis, but according 
to the Ministry’s Transport Plan 2013-2016, the preparatory work is scheduled to start again in 
the near future.

36)	 Furthermore, according to the City, the rental fee was determined by SR with regard to other 
rental fees in the area, the lease agreement previously made between SR and ÍG and taking into 
account the tasks that ÍG undertook. The City emphasised that if it would be proven that the rental 
fee was not determined in accordance with market price, then the cost of ÍG due to the obligations 
imposed in the agreements must be taken into account, such as cleaning and maintenance of 
the area etc. Additionally, ÍG has the obligation to return part of the land upon request with 12 
months’ notice and in light of the substantial uncertainty of the planning of the area this obligation 
affected the value of the property and the rental price.

37)	 The City further explained that the average property evaluation of all the properties rented by ÍG 
is 850 million ISK. The average rental fee per month, over the period of the validity of the Main 
Agreement and its amendments, is therefore 1.27% of the average property evaluation.

 
6.	 The position of Íslenska Gámafélagið

38)	 By letter dated 11 June 2013, ÍG submitted comments regarding GÞ’s complaint to the ICA.(27) ÍG 
noted that the company’s operations in the Gufunes area started in 1999 with an agreement with 
Áburðarverksmiðjan. In 2003, ÍG and SR started negotiating for an extended lease agreement. 
Shortly after the lease agreement was concluded, in light of the issues at hand, SR contacted ÍG 
offering the company to lease the whole area, since it was the biggest single lessee at the time. 

39)	 ÍG emphasized that when they concluded the agreement, there were many tenants which were not 
paying rent and the area needed considerable clean-up. At the time, there were around 2-3 full 
time employees tasked with the maintenance of the area. The condition of the rental properties 
was poor and the assignment of lease agreements was encumbering for ÍG. For instance, the 
buildings were not heated, without power and water etc. 

40)	 Each time the agreement was extended, more obligations were imposed on ÍG regarding 
development in the area and other concessions. According to ÍG, the company has been 

(25)	 Act No 94/2001 was later repealed and replaced by Act No 84/2007. 
(26)	 Document No 742953.
(27)	 Document No 704341.



EES-viðbætir við Stjórnartíðindi EvrópusambandsinsNr. 57/30 24.9.2015

responsible for demolition and restoration of buildings, raising a levee and labelling the parking 
lot. Additionally, ÍG has encountered costs resulting from disposal and soil work among other 
things. The average cost per month, relating to these obligations, was estimated by ÍG to be 
around 19 million ISK. 

II. ASSESSMENT

1.	 The presence of state aid 

41)	 Article 61(1) of the EEA Agreement reads as follows: 

 	 “Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA 
States or through State resources in any form whatsoever which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain goods shall, in so 
far as it affects trade between Contracting Parties, be incompatible with the functioning of this 
Agreement.”

42)	 This implies that a measure constitutes state aid within the meaning of Article 61(1) of the EEA 
Agreement if the following conditions are cumulatively fulfilled: the measure: (i) is granted 
by the State or through state resources; (ii) confers a selective economic advantage on the 
beneficiary; (iii) is liable to have an impact on trade between Contracting Parties and to distort 
competition.

43)	 In the following, the agreements between the City of Reykjavík and ÍG will be assessed with 
respect to these criteria.

1.1.	 Presence of state resources

44)	 According to Article 61(1) of the EEA Agreement, a measure must be granted by the State or 
through State resources in order to constitute state aid. 

45)	 The State, for the purpose of Article 61(1) covers all bodies of the state administration, from 
the central government to the city level or the lowest administrative level as well as public 
undertakings and bodies.(28)

46)	 The land in question was owned by SR, a former municipal fund in charge of purchase and 
sale of real estate on behalf of the City of Reykjavík. In 2007, SR was dissolved and a new 
fund, Eignasjóður, was founded which took over SR’s assets and tasks. The land rented by ÍG 
is located on a larger land fully owned Faxaflóahafnir, which is a general partnership owned by 
five municipalities, one of them being the City of Reykjavík. Any discount on rental price would 
therefore constitute a transfer of state resources.

1.2.	 Undertaking

47)	 In order to constitute state aid within the meaning of Article 61(1) of the EEA Agreement, the 
measure must confer an advantage upon an undertaking. Undertakings are entities engaged in 
an economic activity, regardless of their legal status and the way in which they are financed.(29) 
Economic activities are activities consisting of offering goods or services on a market.(30)

48)	 The alleged beneficiary of the measure is ÍG. The company is active on the waste collection 
market, providing such services in Iceland. Accordingly, any advantage involved in the leasing 
by the City of Reykjavík of the land in question would be conferred upon an undertaking.

(28)	 Judgment in Germany v Commission, Case 248/84, EU:C:1987:437, paragraph 17.
(29)	 Judgment in Höfner and Elser v Macroton, Case C-41/90, EU:C:1991:161, paragraphs 21-23 and Case E-5/07 Private Barnehagers 

Landsforbund v EFTA Surveillance Authority [2008] EFTA Ct. Rep. 61, paragraph 78.
(30)	 Judgment in Ministero dell’Economica e delle Finanze v Cassa di Risparmio di Firenze SpA, C-222/04, EU:C:2006:8, paragraph 

108.
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1.3.	 Favouring certain undertakings or the production of certain goods

49)	 Firstly, the aid measure must confer on the beneficiary undertaking an economic advantage. An 
economic advantage, within the meaning of Article 61(1) of the EEA, is any economic benefit 
which an undertaking would not have obtained under normal market conditions,(31) thus placing 
it in a more favourable position than its competitors.(32) For it to constitute aid, the measure 
must confer on ÍG advantages that relieve it of charges that would normally be borne from its 
budget. If the transaction was carried out under favourable terms, in the sense that ÍG was paying 
a lease price below market price, the company would therefore be receiving an advantage within 
the meaning of the state aid rules. To examine this question closer the Authority must apply 
the “private vendor test”(33) whereby the conduct of states or public authorities when selling or 
leasing assets is compared to that of private economic operators.

50)	 To assess whether a public authority has acted like a private economic operator, the European 
Courts have developed the “market economy investor principle”,(34) which in essence provides 
that state aid is granted whenever a state makes funds available to an undertaking which, in 
the normal course of events, would not be provided by a private investor applying ordinary 
commercial criteria and disregarding other considerations of a social, political or philanthropic 
nature.(35) A closely related concept is the private vendor test, the purpose of which is to assess 
whether a sale or leasing of assets carried out by a public body involves state aid, by examining 
whether a private vendor, under normal market conditions, would have accepted the same terms. 
In both cases the public authority must disregard public policy objectives and instead focus on 
the single objective of obtaining a market rate of return or profit on its investments and a market 
price for the sale or leasing of assets.(36)

51)	 An open, transparent and unconditional bidding procedure as an appropriate means to ensure 
that the sale or leasing by national authorities of assets is consistent with the private vendor 
test and that a fair market value has been paid for the goods and services in question.(37) This is 
also reflected in the Authority’s guidelines on State aid elements in sales of land and buildings 
by public authorities(38) as well as in its decision-making practice. However, this does not 
automatically mean that the absence of an orderly bidding procedure justifies a presumption of 
state aid. Indeed, public procurement law and state aid law exist in parallel and there is no reason 
that the violation of, for example, a public procurement rule should automatically mean that state 
aid rules have been infringed.(39)

52)	 Compliance with market conditions, and whether the rental charge corresponds to market price, 
can be established through certain proxies. In the case at hand, the organisation of an open, 
transparent, non-discriminatory and unconditional tender procedure could be seen as such a 
proxy. As stated in the Land Burgenland case: “where a public authority proceeds to sell an 
undertaking belonging to it by way of an open, transparent and unconditional tender procedure, 
it can be presumed that the market price corresponds to the highest offer, provided that it is 
established, first, that the offer is binding and credible and, secondly, that the consideration 

(31)	 Judgment in France v Commission, C-301/87, EU:C:1990:67, paragraph 41; judgment in De Gezamenlijke Steenkolenmijnen v High 
Authority of the European Coal and Steel Community, Case 30/59, EU:C:1961:2, paragraph 19; judgment in France v Commission 
(Kimberly Clark), C-241/94, EU:C:1996:353, paragraph 34, judgment in Fleuren Compost, T-109/01, EU:T:2004:4, paragraph 53 
and judgment in Land Burgenland and Others v Commission, C-214/12 P, C-215/12 P and C-223/12 P, EU:C:2013:682.

(32)	 See for instance judgment in Commission v EDF, C-124/10 P, EU:C:2012:318, paragraph 90; judgment in Banco Exterior de 
España, C-387/92, EU:C:1994:100, paragraph 14, and judgment in Italy v Commission, C-6/97, EU:C:1999:251, paragraph 16.

(33)	 For the application of the “private vendor test”, see judgment in Land Burgenland and Others v Commission, cited above, 
EU:C:2013:682.

(34)	 See, for instance, judgment in Neue Maxhütte Stahlwerke and Lech-Stahlwerke v Commission, T-2/96 and T-97/96, EU:T:1999:7, 
paragraph 104, and judgment in Westdeutsche Landesbank Girozentrale and Land Nordrhein-Westfalen v Commission, T-228/99 
and T-233/99, ECR, EU:T:2003:57.

(35)	 See for example, the Opinion of Advocate-General Jacobs in Kingdom of Spain v Commission, C-278/92, C-279/92 and C-280/92, 
EU:C:1994:112, paragraph 28. See also judgment in Belgium v Commission, 40/85, EU:C:1986:305, paragraph 13; judgment in 
France v Commission, C-301/87, cited above, paragraphs 39-40, and judgment in Italy v Commission, C-303/88, EU:C:1991:136, 
paragraph 24.

(36)	 See judgment in Land Burgenland and Others v Commission, cited above.
(37)	 See Case E-1/13 Míla ehf. v EFTA Surveillance Authority [2014] EFTA Ct. Rep. 4, paragraph 97 and judgment in Land Burgenland 

and Others v Commission, cited above, paragraph 94.
(38)	 Available on the Authority’s website at: http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines/. 
(39)	 Judgment in SIC v Commission, T-442/03, EU:T:2008:228 paragraph 147. By analogy, see judgment in Matra v Commission, 

C-225/91, EU:C:1993:239, paragraph 44.

http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines/
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of economic factors other than the price is not justified.”(40) In the Authority’s view, the same 
principle applies in the case of leasing of assets. A private operator leasing his assets would 
normally try to obtain the best offer with an emphasis on price, and, for example, not consider 
elements that would relate to the intended use of such assets, unless they might affect the value 
of the assets after the lease period. Therefore, assuming that the said pre-conditions are met, it 
can be presumed that the market price is the highest price which a private operator acting under 
normal competitive conditions is ready to pay for the use of the assets in question.(41)

53)	 It follows from the above that a conditional sale or lease of assets may involve state aid, even 
when it is effected through a competitive procedure. This occurs when obligations imposed on 
the buyer result in a lower price. The kind of obligations which have such an effect are those that 
are imposed for the pursuit of public policy objectives, and thus make operations more costly. 
Such obligations would normally not be imposed by a private operator because they reduce the 
maximum amount of revenue that can be obtained from the sale or lease of the assets.(42) 

54)	 It has been confirmed that no public tendering was initiated regarding the area in question. 
Additionally, an independent evaluation has not been performed. The City of Reykjavík stated 
that the rental fee was determined in line with other rental fees in the area, the previous agreement 
between SR and ÍG, and the tasks ÍG undertook. 

55)	 The City has stated that there are several issues that affect the market rental price for the Gufunes 
area. Firstly, the structures were in poor shape, some tenants were not paying rent and there had 
been accumulation of scrap which needed clean-up. Secondly, uncertainty has reigned concerning 
the zoning plans for the Gufunes area. Industrial activity is retreating in the area according to 
previous and current Municipal Plans and it is therefore impossible for the City to conclude a 
long term rental agreement for the property. Thirdly, ÍG has the obligation to return part of the 
land upon request upon 12 months’ notice.

56)	 Whereas the rental price is known, the value of the services provided by ÍG are uncertain. 
Moreover, it is not clear how ÍG’s rental income affects the rental price. It is therefore challenging 
to determine the total value of the agreements and whether they are set at a market price. This 
raises difficulties determining whether the agreements are in line with the private vendor 
principle.

57)	 The competitors of ÍG were not able to negotiate as to the rent or the services that the City of 
Reykjavík considered needed in the area. It is possible that ÍG was the only party that could or 
would have been interested in negotiating the above mentioned agreements, but due to the lack 
of a call of interest or a tender this cannot be confirmed. However, it is clear that other parties 
were later interested in the area. Moreover, it is also likely that other operators would have been 
interested in delivering the services entrusted to ÍG, if they had been tendered out, and it cannot 
be ruled out that they could have delivered those services at a lesser cost.

58)	 Furthermore, the Authority notes that it stated in the case of Haslemoen Leir,(43) that when 
deciding on how to take account of a price reduction resulting from a new obligation on a buyer of 
a land where a municipality was the seller: “[...] in the absence of any supporting documentation 
as to the economic impact of this obligation, i.e. the possible loss for Haslemoen AS in not being 
able to lease out that building for one year, the Authority cannot accept any price reducing effect 
as such”.(44) 

59)	 Bearing in mind that the rental charge was not determined on the basis of a tender nor by means 
of an ex ante evaluation of an independent expert, especially since there are several factors of 
uncertainty in this case, it cannot be excluded that an advantage may have been granted in favour 
of ÍG.

(40)	 See judgment in Land Burgenland v European Commission, cited above, paragraph 94.
(41)	 See for example judgment in Banks, C-390/98, EU:C:2001:456, paragraph 77 and judgment in Germany v Commission, C-277/00, 

EU:C:2004:238, paragraph 80.
(42)	 Case E-1/13 Míla ehf. v EFTA Surveillance Authority, cited above, paragraph 99.
(43)	 Decision 090/12/COL EFTA Surveillance Authority Decision of 15 March 2012 on the sale of certain buildings at the Inner Camp 

at Haslemoen Leir. Available at: http://www.eftasurv.int/media/decisions/90-12-COL.pdf. 
(44)	 Ibid, paragraph 81.

http://www.eftasurv.int/media/decisions/90-12-COL.pdf
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60)	 Secondly, the aid measure must be selective, in that it must favour “certain undertakings or the 
production of certain goods”. The City of Reykjavík only concluded a rental agreement for the 
lease of the Gufunes area with ÍG. No other companies had the opportunity to negotiate with the 
City for the lease of the land and the properties. In light of the above, the Authority preliminarily 
concludes that the measure appears to be selective.

1.4.	 Distortion of competition and effect on trade between Contracting Parties

61)	 The measure must be liable to distort competition and affect trade between the Contracting Parties 
to the EEA Agreement to be considered state aid within the meaning of Article 61(1) of the EEA 
Agreement.

62)	 According to settled case-law, it is not necessary to establish that the aid has a real effect on trade 
between the Contracting Parties to the EEA Agreement and that competition is actually being 
distorted, but only to examine whether the aid is liable to affect such trade and distort competition.
(45) Furthermore, it is not necessary that the aid beneficiary itself is involved in intra-EEA trade. 
Even a public subsidy granted to an undertaking, which provides only local or regional services 
and does not provide any services outside its state of origin, may nonetheless have an effect 
on trade if such internal activity can be increased or maintained as a result of the aid, with the 
consequence that the opportunities for undertakings established in other Contracting Parties are 
reduced.(46)

63)	 Furthermore, when aid granted by an EFTA State strengthens the position of an undertaking 
compared with other undertakings competing in intra-EEA trade, the latter must be regarded as 
influenced by that aid.(47)

64)	 With regard to the particulars of this case, and the waste collection industry, it should be recalled 
that the Authority has previously found that, “the practice of tendering out waste collection means 
that undertakings from other EEA States may compete for contracts with other municipalities.
(48) Furthermore, in practice, waste collection and processing is increasingly an international 
industry.”(49)

65)	 Any aid granted to ÍG, in the form of a discounted rent, would in theory have allowed the 
company to increase or at least maintain its activities as a result of the aid. The aid is thus liable 
to limit the opportunities for undertakings established in other Contracting Partie, whichs might 
have wanted to compete with ÍG on the Icelandic waste collection market.

66)	 In light of the foregoing considerations, the measure appears to be liable to distort competition 
and affect trade between the Contracting Parties.

1.5.	 Conclusion on the existence of state aid

67)	 With reference to the above considerations the Authority cannot, at this stage and based on its 
preliminary assessment, exclude that the measure under assessment may involve state aid within 
the meaning of Article 61(1) of the EEA Agreement. Under these conditions, it is thus necessary 
to consider whether the measure can be found to be compatible with the functioning of the EEA 
Agreement.

2.	 Procedural requirements

68)	 Pursuant to Article 1(3) of Part I of Protocol 3: “the EFTA Surveillance Authority shall be 
informed, in sufficient time to enable it to submit its comments, of any plans to grant or alter aid. 
…. The State concerned shall not put its proposed measures into effect until the procedure has 
resulted in a final decision”.

(45)	 Case E-6/98 The Government of Norway v EFTA Surveillance Authority [1999] EFTA Ct. Rep. 76.
(46)	 Judgment in Libert and Others, Joined cases C-197/11 and C-203/11, EU:C:2013:288, paragraphs 76-78.
(47)	 Ibid, paragraph 141.
(48)	 Judgment in Altmark Trans and Regierungspräsidium Magdeburg, C-280/00, EU:C:2003:415, paragraphs 78 and 79.
(49)	 Decision 91/13/COL EFTA Surveillance Authority Decision of 27 February 2013 on the financing of municipal waste collectors 

[2013], paragraph 41. Available at: http://www.eftasurv.int/media/decisions/91-13-COL.pdf. 

http://www.eftasurv.int/media/decisions/91-13-COL.pdf
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69)	 The Icelandic authorities did not notify to the Authority the rent of land and property to ÍG. 
Moreover, the Icelandic authorities have, by concluding agreements with ÍG for the rent of land 
and property, put the measure in effect before the Authority has adopted a final decision. The 
Authority therefore concludes that the Icelandic authorities have not respected their obligations 
pursuant to Article 1(3) of Part I of Protocol 3. The granting of any aid involved would therefore 
be unlawful.

3.	 Compatibility of the aid

70)	 Support measures caught by Article 61(1) of the EEA Agreement are generally incompatible 
with the functioning of the EEA Agreement, unless they qualify for a derogation under Article 
61(2) or (3) or Article 59(2) of the EEA Agreement and are necessary, proportional and do not 
cause undue distortion of competition. The derogation in Article 61(2) of the EEA Agreement is, 
however, clearly not applicable to the aid in question, which is not designed to achieve any of the 
aims listed in this provision.

71)	 According to established case law, it is up to the Contracting Party concerned to invoke possible 
grounds of compatibility and to demonstrate that the conditions for such compatibility are  
met.(50)

72)	 The Icelandic authorities have not at this stage put forward any arguments demonstrating that the 
potential state aid involved could be considered compatible on the basis of Article 59(2) or 61(3) 
of the EEA. 

73)	 Consequently, following its preliminary assessment, the Authority has doubts at this stage as 
to whether the agreements are compatible with the functioning of the EEA Agreement. The 
Authority therefore invites the Icelandic authorities to provide arguments and evidence to 
demonstrate that the lease could be considered to compatible on the basis of either Article 59(2) 
or Article 61(3)(c) of the EEA Agreement.

4.	 Conclusion

74)	 As set out above, the Authority has doubts as to whether the agreements concluded between the 
City of Reykjavík and ÍG concerning the lease of the Gufunes area constitute state aid within the 
meaning of Article 61(1) of the EEA Agreement.

75)	 The Authority also has doubts as to whether the agreements in question are compatible with the 
functioning of the EEA Agreement.

76)	 Consequently, and in accordance with Articles 4(4) and 13(1) of Part II of Protocol 3, the 
Authority is obliged to open the formal investigation procedure provided for in Article 1(2) of 
Part I of Protocol 3. The decision to open a formal investigation procedure is without prejudice to 
the final decision of the Authority, which may conclude that the measure in question is compatible 
with the functioning of the EEA Agreement.

77)	 The Authority, acting under the procedure laid down in Article 1(2) of Part I of Protocol 3, invites 
the Icelandic authorities to submit within one month from notification of this Decision, their 
comments and to provide all documents, information and data needed for the assessment of the 
measure in light of the state aid rules.

78)	 The Authority requests the Icelandic authorities to forward a copy of this decision to the potential 
aid recipient.

79)	 The Authority must remind the Icelandic authorities that, according to Article 14 of Part II of 
Protocol 3, any incompatible aid unlawfully granted to the beneficiaries will have to be recovered, 
unless (exceptionally) this recovery would be contrary to a general principle of EEA law

(50)	 Judgment in Italy v Commission, C-372/97, EU:C:2004:234, paragraph 44.  
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HAS ADOPTED THIS DECISION:

Article 1

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened into the 
agreements concluded between the City of Reykjavík and Íslenska Gámafélagið concerning the lease of 
the Gufunes area.

Article 2

The Icelandic authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their 
comments on the opening of the formal investigation procedure, within one month from notification of 
this Decision. 

Article 3

The Icelandic authorities are requested to provide, within one month from notification of this Decision, all 
documents, information and data needed for assessment of the compatibility of the aid measure.

Article 4

This Decision is addressed to Iceland.

Article 5

Only the English language version of this decision is authentic.

Done in Brussels, on 30 June 2015

For the EFTA Surveillance Authority

	 Oda Helen Sletnes	 Frank Büchel
	 President	 College Member
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(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerðin“).

Afturköllun tilkynningar um fyrirhugaða samfylkingu fyrirtækja

(mál M.7419 – TeliaSonera/Telenor/JV)

Reglugerð ráðsins (EB) nr. 139/2004

Hinn 27.  febrúar 2015 barst framkvæmdastjórn Evrópusambandsins tilkynning um fyrirhugaða sam- 
fylkingu fyrirtækjanna TeliaSonera og Telenor ASA. Tilkynnendur afturkölluðu tilkynninguna 11. september 
2015.

Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(mál M.7612 – Hutchison 3G UK/Telefónica UK)

1.	 Framkvæmdastjórninni barst 11. september 2015 tilkynning samkvæmt 4.  gr. reglugerðar ráðsins 
(EB) nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem hongkongska fyrirtækið CK Hutchison 
Holdings Limited („CKHH“), fyrir milligöngu óbeins dótturfélags síns, Hutchison 3G UK 
Investments Limited („Three“), öðlast með hlutafjárkaupum að fullu yfirráð, í skilningi stafliðar b) 
í 1. mgr. 3. gr. samrunareglugerðarinnar, í breska fyrirtækinu Telefónica Europe Plc („O2 UK“).

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 CKHH: fjölþjóðleg fyrirtækjasamsteypa með höfuðstöðvar í Hong Kong og skráð á hlutabréfa
markað kauphallarinnar í Hong Kong. CKHH skiptist í fimm kjarnaviðskiptasvið: hafnir og 
tengda þjónustu, smásölu, grunnvirki, orku og fjarskipti

–	 Three: starfar í Bretlandi og stundar smásölu á farfjarskiptaþjónustu til neytenda, upphaf símtala 
í farsíma, lúkningu símtala í farsímakerfi, heildsöluaðgang að þjónustu, alþjóðlega reikiþjónustu 
og aðra farsímaþjónustu

–	 O2 UK: starfar í Bretlandi og stundar smásölu á farfjarskiptaþjónustu til neytenda, upphaf 
símtala í farsíma, lúkningu símtala í farsímakerfi, heildsöluaðgang að þjónustu, alþjóðlega reiki
þjónustu og aðra farsímaþjónustu 

3.	 Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið, 
geti fallið undir gildissvið samrunareglugerðarinnar. Fyrirvari er þó um endanlega ákvörðun.

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi birtist 
í Stjtíð. ESB (C 310, 19. september 2015). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01), 
með rafpósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni 
M.7612 – Hutchison 3G UK/Telefónica UK, á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
B-1049 Brussels

ESB-STOFNANIR
FRAMKVÆMDASTJÓRNIN

 2015/EES/57/03

 2015/EES/57/04

mailto:COMP-MERGER-REGISTRY@ec.europa.eu
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(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerðin“).

Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(mál M.7688 – Intel/Altera)

1.	 Framkvæmdastjórninni barst 9. september 2015 tilkynning samkvæmt 4. gr. reglugerðar ráðsins (EB) 
nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem bandaríska fyrirtækið Intel Corporation („Intel“) 
öðlast með hlutafjárkaupum yfirráð, í skilningi stafliðar b) í 1. mgr. 3. gr. samrunareglugerðarinnar, 
í bandaríska fyrirtækinu Altera Corporation („Altera“).

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 Intel: hannar og framleiðir íhluti í tölvur og fjarskiptabúnað, svo sem örgjörva, kubbasett, 
móðurborð og tengihluti, bæði þráðlausa og með þræði, svo og umhverfi þar sem slíkir íhlutir 
eru notaðir

–	 Altera: hönnun og sala á margvíslegum hálfleiðaravörum, m.a. PLD-búnaði, vöruflokki sem 
tekur bæði til FPGA-búnaðar og CPLD-búnaðar

3.	 Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið, 
geti fallið undir gildissvið samrunareglugerðarinnar. Fyrirvari er þó um endanlega ákvörðun.

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi birtist 
í Stjtíð. ESB (C 310, 19. september 2015). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01), 
með rafpósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni 
M.7688 – Intel/Altera, á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
B-1049 Brussels

 2015/EES/57/05

mailto:COMP-MERGER-REGISTRY@ec.europa.eu
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Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(mál M.7708 – ALSO/PCF)

1.	 Framkvæmdastjórninni barst 18. september 2015 tilkynning samkvæmt 4.  gr. reglugerðar ráðsins 
(EB) nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem svissneska fyrirtækið ALSO Holding AG, 
sem lýtur yfirráðum þýska fyrirtækisins Droege International Group AG, öðlast með hlutafjárkaupum 
að fullu yfirráð, í skilningi stafliðar b) í 1. mgr. 3. gr. samrunareglugerðarinnar, í pólska fyrirtækinu 
PC Factory S.A.

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 ALSO Holding AG: heildsöludreifing og vöruferlisstjórnun fyrir vörur, lausnir og þjónustu á 
sviði upplýsingatækni, fjarskipta og rafeindatækja fyrir neytendur í Evrópu

–	 Droege International Group AG: stjórnunarráðgjöf fyrir meirihlutaeigendur fyrirtækja í 
lyfjaiðnaði, öryggiskerfum, heilbrigði, mannauðsstjórnun og dreifingu upplýsinga- og 
fjarskiptatækni

–	 PC Factory S.A.: heildsöludreifing upplýsingatækni, fjarskipta og rafeindatækja fyrir neytendur, 
einkum í Póllandi

3.	 Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið, 
geti fallið undir gildissvið samrunareglugerðarinnar. Fyrirvari er þó um endanlega ákvörðun.

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi birtist 
í Stjtíð. ESB (C 319, 26. september 2015). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01), 
með rafpósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni 
M.7708 – ALSO/PCF, á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
B-1049 Brussels

(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerðin“).

 2015/EES/57/06
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Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(mál M.7715 – BNP Paribas/GE Capital (European Fleet Leasing Business))

Mál sem kann að verða tekið fyrir samkvæmt einfaldaðri málsmeðferð

1.	 Framkvæmdastjórninni barst 14. september 2015 tilkynning samkvæmt 4.  gr. reglugerðar ráðsins 
(EB) nr.  139/2004  (1) um fyrirhugaða samfylkingu þar sem franska fyrirtækið BNP Paribas SA 
(„BNP Paribas“) öðlast með verðbréfa- og eignakaupum, fyrir milligöngu Arval Service Lease SA, 
dótturfélags síns í einkaeigu, yfirráð, í skilningi stafliðar b) í 1. mgr. 3. gr. samrunareglugerðarinnar, 
í evrópsku bifreiðaflotakaupleigufyrirtæki („markfyrirtækið“) bandaríska fyrirtækisins General 
Electric Capital Corporation („GE“).

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 BNP Paribas SA: móðurfélag BNP Paribas Group. Skipta má fyrirtækjum samsteypunnar í tvær 
meginstoðir: i) almenna bankastarfsemi og þjónustu og ii) fyrirtækja- og stofnanabanka. Fyrri 
stoðin veitir, auk almenntrar bankaþjónustu, þjónustu á borð við kaupleigu bifreiðaflota og 
umsýsluþjónustu fyrir milligöngu Arval Service Lease SA

–	 Markfyrirtækið: langtímakaupleiga bifreiðaflota og umsýsluþjónusta í 12 Evrópulöndum

3.	 Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið, 
geti fallið undir gildissvið samrunareglugerðarinnar. Fyrirvari er þó um endanlega ákvörðun. Hafa 
ber í huga að þetta mál kann að verða tekið fyrir samkvæmt málsmeðferðinni sem kveðið er á um 
í tilkynningu framkvæmdastjórnarinnar um einfaldaða málsmeðferð við meðhöndlun tiltekinna 
samfylkinga samkvæmt reglugerð ráðsins (EB) nr. 139/2004 (2).

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi birtist 
í Stjtíð. ESB (C 312, 22. september 2015). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01), 
með rafpósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni 
M.7715 – BNP Paribas/GE Capital (European Fleet Leasing Business), á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
B-1049 Brussels

(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerðin“).
(2)	 Stjtíð. ESB C 366, 14.12.2013, bls. 5.

 2015/EES/57/07
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Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(mál M.7747 – PGA/MSA)

1.	 Framkvæmdastjórninni barst 11. september 2015 tilkynning samkvæmt 4.  gr. reglugerðar ráðsins 
(EB) nr.  139/2004  (1) um fyrirhugaða samfylkingu þar sem franska fyrirtækið PGA Motors 
SAS („PGA“), sem lýtur yfirráðum þýska fyrirtækisins Volkswagen AG, („VW“), öðlast með 
hlutafjárkaupum að fullu yfirráð, í skilningi stafliðar b) í 1. mgr. 3. gr. samrunareglugerðarinnar, í 
franska fyrirtækinu MSA Groupe SAS.

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 PGA: dreifingarfyrirtæki fyrir fólksbifreiðar og létta atvinnubíla frá ýmsum framleiðendum, 
auk þess að stunda dreifingu á varahlutum og viðgerðir á þeim bílum, ásamt því að veita aðra 
bifreiðatengda þjónustu í Frakklandi

–	 VW: þróun, framleiðsla, markaðssetning og sala um heim allan á fólksbifreiðum, léttum 
atvinnubílum og öðrum ökutækjum, svo og á varahlutum, og bifreiðatengdri þjónustu 

–	 MSA: dreifingarfyrirtæki fyrir fólksbifreiðar og létta atvinnubíla og varahluti, svo og önnur 
bifreiðatengd þjónusta í níu sýslum í Frakklandi

3.	 Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið, 
geti fallið undir gildissvið samrunareglugerðarinnar. Fyrirvari er þó um endanlega ákvörðun.

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi birtist 
í Stjtíð. ESB (C 310, 19. september 2015). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01), 
með rafpósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni 
M.7747 – PGA/MSA, á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
B-1049 Brussels

 2015/EES/57/08

(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerðin“).
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Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(mál M.7768 – Exor/PartnerRe)

Mál sem kann að verða tekið fyrir samkvæmt einfaldaðri málsmeðferð

1.	 Framkvæmdastjórninni barst 11. september 2015 tilkynning samkvæmt 4. gr. reglugerðar ráðsins (EB) 
nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem ítalska fyrirtækið Exor S.p.A. („Exor“) öðlast 
með hlutafjárkaupum að fullu yfirráð, í skilningi stafliðar b) í 1. mgr. 3. gr. samrunareglugerðarinnar, 
í fyrirtækinu PartnerRe Ltd („PartnerRe“) frá Bermúdaeyjum.

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 Exor: félag sem skráð er í ítölsku kauphöllinni Borsa Italiana og einbeitir sér að 
langtímafjárfestingum í ýmsum atvinnugreinum, m.a. bifreiðaframleiðslu, þar sem það ræður 
yfir Fiat Chrysler Automobiles N.V. og CNH Industrial N.V., og að takmörkuðu leyti í 
vátryggingafyrirtækjum, öðrum en líftryggingafyrirtækjum, á EES-svæðinu og í Bandaríkjunum

–	 PartnerRe: félag sem er skráð í kauphöllinni í New York og veitir þjónustu um heim allan, 
einkum á sviði endurtrygginga og að takmörkuðu leyti á sviði sérhæfðra vátrygginga, eins og 
fyrir loft- og geimför, orkustarfsemi, tæknifyrirtæki, skipafélög, sérstakar slysatryggingar og 
fyrir sérhæfðar byggingar

3.	 Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið, 
geti fallið undir gildissvið samrunareglugerðarinnar. Fyrirvari er þó um endanlega ákvörðun. Hafa 
ber í huga að þetta mál kann að verða tekið fyrir samkvæmt málsmeðferðinni sem kveðið er á um 
í tilkynningu framkvæmdastjórnarinnar um einfaldaða málsmeðferð við meðhöndlun tiltekinna 
samfylkinga samkvæmt reglugerð ráðsins (EB) nr. 139/2004 (2).

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi birtist 
í Stjtíð. ESB (C 310, 19. september 2015). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01), 
með rafpósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni 
M.7768 – Exor/PartnerRe, á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
B-1049 Brussels

 2015/EES/57/09

(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerðin“).
(2)	 Stjtíð. ESB C 366, 14.12.2013, bls. 5.
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Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(mál M.7769 – Gilde Fund IV/Parcom Fund IV/Koninklijke Ten Cate)

Mál sem kann að verða tekið fyrir samkvæmt einfaldaðri málsmeðferð

1.	 Framkvæmdastjórninni barst 14. september 2015 tilkynning samkvæmt 4.  gr. reglugerðar ráðsins 
(EB) nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem hollensku fyrirtækin Gilde Buy-Out Fund 
IV C.V. og Gilde Buy Out-Fund IV Coöperatief U.A. (einu nafni „Gilde Fund IV“) og Parcom Buy-
Out Fund IV B.V. („Parcom Fund IV“) öðlast með hlutafjárkaupum í sameiningu yfirráð, í skilningi 
stafliðar b) í 1. mgr. og 4. mgr. 3. gr. samrunareglugerðarinnar, í hollenska fyrirtækinu Koninklijke 
Ten Cate N.V.

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 Gilde Fund IV: óháðar fjárfestingar í miðmarkaðsfyrirtækjum með eignasafn sem tekur til fjölda 
atvinnugreina, einkum í Benelúx-löndum, Þýskalandi, Sviss og Austurríki

–	 Parcom Fund IV: fjárfestingar í óskráðum félögum, einkum í meðalstórum fyrirtækjum í 
Benelúx-löndum

–	 Koninklijke Ten Cate N.V.: selur hálfunnar vörur og íhluti á sviði þróaðra textílvara og samsettra 
efna, gerviefna til jarðtæknilegra nota og grass

3.	 Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið, 
geti fallið undir gildissvið samrunareglugerðarinnar. Fyrirvari er þó um endanlega ákvörðun. Hafa 
ber í huga að þetta mál kann að verða tekið fyrir samkvæmt málsmeðferðinni sem kveðið er á um 
í tilkynningu framkvæmdastjórnarinnar um einfaldaða málsmeðferð við meðhöndlun tiltekinna 
samfylkinga samkvæmt reglugerð ráðsins (EB) nr. 139/2004 (2).

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi birtist 
í Stjtíð. ESB (C 314, 23. september 2015). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01), 
með rafpósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni 
M.7769 – Gilde Fund IV/Parcom Fund IV/Koninklijke Ten Cate, á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
B-1049 Brussels
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(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerðin“).
(2)	 Stjtíð. ESB C 366, 14.12.2013, bls. 5.
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Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(mál M.7770 – Vitol/VTTI)

Mál sem kann að verða tekið fyrir samkvæmt einfaldaðri málsmeðferð

1.	 Framkvæmdastjórninni barst 14. september 2015 tilkynning samkvæmt 4.  gr. reglugerðar ráðsins 
(EB) nr.  139/2004  (1) um fyrirhugaða samfylkingu þar sem hollenska fyrirtækið Vitol Holding 
B.V. („Vitol“) öðlast með kaupum á 50% hlut í hollenska fyrirtækinu VTTI B.V. („VTTI“), fyrir 
milligöngu eigin fjárfestingarfélags, VIP Terminals Finance B.V., að fullu yfirráð, í skilningi stafliðar 
b) í 1. mgr. 3. gr. samrunareglugerðarinnar, í VTTI, sem það ræður yfir að hluta.

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 Vitol: viðskipti með hrávörur og fjármálagerninga sem tengjast olíu- og gasiðnaði

–	 VTTI: eignarhald og rekstur geymslumiðstöðva fyrir olíu

3.	 Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið, 
geti fallið undir gildissvið samrunareglugerðarinnar. Fyrirvari er þó um endanlega ákvörðun. Hafa 
ber í huga að þetta mál kann að verða tekið fyrir samkvæmt málsmeðferðinni sem kveðið er á um 
í tilkynningu framkvæmdastjórnarinnar um einfaldaða málsmeðferð við meðhöndlun tiltekinna 
samfylkinga samkvæmt reglugerð ráðsins (EB) nr. 139/2004 (2).

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi birtist 
í Stjtíð. ESB (C 312, 22. september 2015). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01), 
með rafpósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni 
M.7770 – Vitol/VTTI, á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
B-1049 Brussels
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(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerðin“).
(2)	 Stjtíð. ESB C 366, 14.12.2013, bls. 5.
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Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(mál M.7771 – Parcom/Pon/Imtech Marine/JV)

1.	 Framkvæmdastjórninni barst 14. september 2015 tilkynning samkvæmt 4.  gr. reglugerðar ráðsins 
(EB) nr.  139/2004  (1) um fyrirhugaða samfylkingu þar sem hollensku fyrirtækin Parcom Capital 
Management B.V. („Parcom“) og Pon Holdings B.V. („Pon“) öðlast með hlutafjárkaupum í 
sameiningu yfirráð, í skilningi stafliðar b) í 1.  mgr. 3.  gr. samrunareglugerðarinnar, í hollenska 
fyrirtækinu Imtech Marine Group BV („Imtech Marine“).

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 Parcom: sjóður sem fjárfestir í óskráðum félögum

–	 Pon: selur margvíslegar vörur og þjónustu, m.a. raftækniþjónustu fyrir skip

–	 Imtech Marine: selur raftækniþjónustu fyrir skip

3.	 Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið, 
geti fallið undir gildissvið samrunareglugerðarinnar. Fyrirvari er þó um endanlega ákvörðun.

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi birtist 
í Stjtíð. ESB (C 312, 22. september 2015). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01), 
með rafpósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni 
M.7771 – Parcom/Pon/Imtech Marine/JV, á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
B-1049 Brussels
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(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerðin“).
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(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerðin“).
(2)	 Stjtíð. ESB C 366, 14.12.2013, bls. 5.

Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(mál M.7783 – Hellman & Friedman/Securitas Direct Group)

Mál sem kann að verða tekið fyrir samkvæmt einfaldaðri málsmeðferð

1.	 Framkvæmdastjórninni barst 16. september 2015 tilkynning samkvæmt 4. gr. reglugerðar ráðsins (EB) 
nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem bandaríska fyrirtækið Hellman & Friedman 
Capital Partners VII, L.P. og hlutdeildarfélög og samhliða sjóðir þess (einu nafni „HFCP VII“) öðlast 
með hlutafjárkaupum að fullu yfirráð, í skilningi stafliðar b) í 1. mgr. 3. gr. samrunareglugerðarinnar, 
í sænska fyrirtækinu Dream Luxco SCA og beinum og óbeinum dótturfélögum þess (einu nafni 
„Securitas Direct“), ásamt í umsýslufyrirtæki þess, Dream G.P. S.à r.l.

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 HFCP VII: sjóður sem fjárfestir í óskráðum félögum

–	 Securitas Direct: öryggisþjónusta

3.	 Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið, 
geti fallið undir gildissvið samrunareglugerðarinnar. Fyrirvari er þó um endanlega ákvörðun. Hafa 
ber í huga að þetta mál kann að verða tekið fyrir samkvæmt málsmeðferðinni sem kveðið er á um 
í tilkynningu framkvæmdastjórnarinnar um einfaldaða málsmeðferð við meðhöndlun tiltekinna 
samfylkinga samkvæmt reglugerð ráðsins (EB) nr. 139/2004 (2).

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi birtist 
í Stjtíð. ESB (C 316, 24. september 2015). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01), 
með rafpósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni 
M.7783 – Hellman & Friedman/Securitas Direct Group, á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
B-1049 Brussels

 2015/EES/57/13
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Orðsending stjórnvalda í Póllandi með hliðsjón af tilskipun Evrópuþingsins og 
ráðsins 94/22/EB um skilyrði fyrir veitingu og notkun leyfa til að leita að,  

rannsaka og vinna kolvatnsefni á Zakrzewo-svæðinu

Útboðið varðar úthlutun sérleyfis fyrir vinnslu jarðgass úr Zakrzewo-lindinni í Wielkopolskie-sýslu:

Heiti Leitarsvæði nr.
1992 landmælingakerfið

X Y

Zakrzewo Hluti sérleyfisleitarsvæðis nr. 266 424 724,18 353 344,85

425 538,75 353 401,38

426 332,07 353 465,92

426 674,24 353 485,66

426 630,43 353 919,68

426 593,55 354 168,91

426 510,03 354 492,49

426 397,50 354 772,59

426 272,63 354 988,00

426 143,64 355 132,03

426 017,58 355 238,30

425 808,12 355 332,77

425 605,18 355 350,77

425 378,95 355 329,30

425 118,69 355 222,88

424 536,28 354 819,71

423 909,40 354 276,98

423 525,08 353 823,41

423 065,92 353 212,85

Umsóknir verða að taka til sama svæðis.

Umsóknir um sérleyfi verður að senda til aðalskrifstofu umhverfisráðuneytisins eigi síðar en klukkan 12 
á hádegi (að Brussel-tíma) á síðasta degi 90 daga tímabils sem hefst daginn eftir að auglýsing þessi birtist 
í Stjórnartíðindum Evrópusambandsins, (Stjtíð. ESB C 303, 15,9.2015, bls. 4).

Umsóknir sem berast verða metnar samkvæmt eftirtöldum viðmiðum:

a)	 tækni sem ætlað að nýta til verksins (40%),
b)	 tæknilegri og fjárhagslegri getu umsækjanda (50%),
c)	 gjaldinu sem er boðið vegna námavinnsluréttindanna (10%). 

Lágmarksgjald fyrir námavinnsluréttindin vegna Zakrzewo-svæðisins er:

1.	 til að leita að jarðgaslindum:

– 	 á þriggja ára grunntímabili: 10 000,00 PLN á ári,
–	 á fjórða og fimmta ári gildistíma samnings um námavinnslu: 10 000,00 PLN á ári,
–	 á sjötta ári gildistíma samnings um námavinnslu og á árunum þar á eftir: 10 000,00 PLN á ári,

2.	 til að rannsaka jarðgaslindir:

– 	 á þriggja ára grunntímabili: 20 000,00 PLN á ári,
–	 á fjórða og fimmta ári gildistíma samnings um námavinnslu: 20 000,00 PLN á ári,
–	 á sjötta ári gildistíma samnings um námavinnslu og á árunum þar á eftir: 20 000,00 PLN á ári,

3.	 til að leita að og rannsaka jarðgaslindir:

–	 á fimm ára grunntímabili: 30 000 PLN á ári,
–	 á sjötta, sjöunda og áttunda ári gildistíma samnings um námavinnslu: 30 000,00 PLN á ári,
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–	 á níunda ári gildistíma samnings um námavinnslu og á árunum þar á eftir: 30 000,00 PLN á ári. 
Mati á umsóknunum verður lokið áður en sex mánuður eru liðnir frá því að umsóknarfrestur 
rennur út. Umsækjendur fá skriflega tilkynningu um niðurstöðu málsmeðferðarinnar.

Umsóknir verða að vera á pólsku.

Úthlutunaryfirvald mun veita sérleyfi fyrir leit og rannsóknir á olíu- og jarðgaslindum þeim umsækjanda 
sem verður fyrir valinu, að teknu tilliti til álits viðeigandi yfirvalda, og mun gera samning um námavinnslu 
við hann.

Fyrirtæki verður að hafa bæði námavinnsluréttindi og sérleyfi til að leita að eða rannsaka kolvatnslindir 
í Póllandi.

Umsóknir skulu sendar á neðangreint póstfang:

Ministerstwo Środowiska
Departament Geologii i Koncesji Geologicznych 
Wawelska 52/54
00-922 Warsaw
Poland

Upplýsingar:

—	 vefsetur umhverfisráðuneytisins: www.mos.gov.pl
—	 Departament Geologii i Koncesji Geologicznych
	 Ministerstwo Środowiska
	 Wawelska 52/54
	 00-922 Warsaw
	 Poland

	 Sími +48 223692449; Fax +48 223692460
	 Netfang: dgikg@mos.gov.pl


