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Auglýst eftir athugasemdum, í samræmi við ákvæði 2. mgr. 1. gr. I. hluta bókunar 
3 við samning milli EFTA-ríkjanna um stofnun eftirlitsstofnunar og dómstóls, sem 

varðar ríkisaðstoð í tengslum við byggðaaðstoð vegna hvatakerfis fyrir fjárfestingar 
á Íslandi og sex fjárfestingarsamninga

Ákvörðun Eftirlitsstofnunar EFTA 177/13/COL frá 30.  apríl 2013, sem er birt á upprunalegu, fullgiltu 
tungumáli á eftir þessu ágripi, markar upphaf málsmeðferðar samkvæmt 2. mgr. 1. gr. I. hluta bókunar 3 
við samning milli EFTA-ríkjanna um stofnun eftirlitsstofnunar og dómstóls. Stjórnvöldum á Íslandi hefur 
verið tilkynnt þetta með afriti af ákvörðuninni. 

Eftirlitsstofnun EFTA veitir, með þessari auglýsingu, EFTA-ríkjunum, aðildarríkjum Evrópusambandsins 
og áhugaaðilum eins mánaðar frest frá birtingardegi þessarar auglýsingar til að gera athugasemdir við 
ráðstöfunina sem um ræðir. Athugasemdirnar skal senda á eftirfarandi póstfang:

EFTA Surveillance Authority 
Registry
Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIË

Athugasemdunum verður komið á framfæri við stjórnvöld á Íslandi. Þeim, sem leggja fram athugasemdir, 
er heimilt að óska nafnleyndar og skulu slíkar óskir vera skriflegar og rökstuddar.

Ágrip
Málsmeðferð

Eftirlitsstofnun EFTA samþykkti 13. október 2010, með ákvörðun 390/10/COL, hvatakerfi fyrir fjárfest
ingar („kerfið“) sem stjórnvöld á Íslandi tilkynntu samkvæmt 3. mgr. 1. gr. I. hluta bókunar 3.

Í kerfinu er kveðið á um að heimilt sé að veita aðstoð í formi beinna styrkja, með margs konar skattundan
þágum í allt að 10 ár og með sölu og leigu lands undir markaðsvirði til félaga í öllum atvinnugreinum, að 
fjármálastarfsemi undanskilinni, í tengslum við nýfjárfestingar á svæðum sem eru hlutgeng fyrir byggða
aðstoð (ganga undir heitinu „c-svæði“) á Íslandi. Gildistími kerfisins rennur út 31. desember 2013.

Lagagrundvöllur kerfisins, sem Eftirlitsstofnun EFTA, samþykkti er:

–	 Lög nr. 99/2010 um ívilnanir vegna nýfjárfestinga á Íslandi („lögin“), sem alþingi samþykkti 29. júní 
2010, og

–	 reglugerð nr.  985/2010 um ívilnanir vegna nýfjárfestinga á Íslandi, sem iðnaðarráðuneytið gaf út 
25. nóvember 2010 („reglugerðin“), og sem svarar til draga að reglugerð sem voru lögð fyrir Eftir
litsstofnun EFTA 27. september 2010. Reglugerðin er afleidd löggjöf og byggir á lögunum.

Iðnaðarráðuneytið gaf út nýja reglugerð 30. desember 2010, reglugerð nr. 1150/2010 („viðbótarreglugerð
in“), um breytingu á reglugerðinni, einkum að því er varðar það að tryggja hvataáhrif fjárfestingaraðstoð
arinnar. Viðbótarreglugerðin var ekki tilkynnt til Eftirlitsstofnunar EFTA.

Á árunum 2010 til 2013 gerði íslenska ríkið fjölda samninga sem það taldi að féllu undir kerfið („fjárfest
ingarsamningarnir sex“):

EFTA-STOFNANIR
EFTIRLITSSTOFNUN EFTA

 2013/EES/45/01
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1.	 Hinn 30. desember 2010 við Becromal Iceland ehf.
2.	 Hinn 30. desember 2010 við Thorsil ehf.
3.	 Hinn 17. febrúar 2011 við Íslenska kísilfélagið ehf.
4.	 Hinn 22. september 2011 við Verne Real Estate II ehf. 
5.	 Hinn 7. maí 2012 við GMR endurvinnsluna ehf.
6.	 Hinn 28. janúar 2013 við Marmeti ehf. 

Í kjölfar viðræðna áður en að tilkynningu kom, tilkynntu stjórnvöld á Íslandi Eftirlitsstofnun EFTA, 
samkvæmt 3. mgr. 1. gr. I. hluta bókunar 3, hinn 13. desember 2012, um fjölda fyrirhugaðra breytinga 
(„tilkynntar breytingar“) á lögunum.

Mat á ráðstöfuninni

Hinar tilkynntu breytingar felast í afnámi beinna styrkja, nýrri aðferð við að leggja hámarksfyrirtækjaskatt 
á öll ný verkefni samkvæmt kerfinu, undanþágu frá stimpilgjöldum og auknum undanþágum frá fasteigna
skatti og almannatryggingagjaldi. Eftirlitsstofnun EFTA komst að þeirri bráðabirgðaniðurstöðu að hinar 
tilkynntu breytingar á kerfinu væru ekki aðgreinanlegar frá kerfinu sem slíku. Þar af leiðandi lagði hún 
mat á allt kerfið, með áorðnum breytingum. Enn fremur lagði hún mat á beitingu kerfisins og komst að 
þeirri niðurstöðu að efasemdir hefðu vaknað um hvort tilteknir þættir fjárfestingarsamninganna sex sem 
íslenska ríkið hafði gert á grundvelli kerfisins, með áorðnum breytingum, samrýmdust EES-samningnum.

Eftirlitsstofnun EFTA taldi einkum að vafi léki á hvort aðstoð sem var veitt samkvæmt fjárfestingarsamn
ingunum við Becromal, Kísilfélagið og Verne hefði verið veitt innan gildissviðs kerfisins sem Eftirlits
stofnun EFTA samþykkti og að aðstoðin hefði uppfyllt kröfur um hvataáhrif fjárfestingaraðstoðarinnar.

Eftirlitsstofnun EFTA taldi enn fremur vafa leika á því hvort fjárfestingarsamningurinn við Marmeti hefði 
verið gerður innan gildissviðs kerfisins, að því er varðar kröfuna um hvataáhrif. 

Þá taldi Eftirlitsstofnun EFTA vafa leika á því hvort í hlutum fjárfestingarsamninganna við Thorsil og 
GMR væri kveðið á um aðstoð utan hins samþykkta kerfis. 

Eftirlitsstofnun EFTA telur því vafasamt að unnt sé að líta svo á að aðstoðarkerfið, með áorðnum breyt
ingum, og aðstoð sem var veitt samkvæmt fjárfestingarsamningunum sex samrýmist EES-samningnum.  

Niðurstaða

Með hliðsjón af því sem að ofan greinir, hefur Eftirlitsstofnun EFTA efasemdir um að kerfið, með 
áorðnum breytingum, og framangreindir sex fjárfestingarsamningar samrýmist 3. mgr. 61. gr. EES-samn
ingsins, með hliðsjón af kröfunum sem mælt er fyrir um í leiðbeinandi reglum Eftirlitsstofnunar EFTA 
um byggðaaðstoð.

Með hliðsjón af því sem að ofan greinir, hefur Eftirlitsstofnun EFTA ákveðið að hefja formlega rannsókn 
í samræmi við 2. mgr. 1. gr. I. hluta bókunar 3 við samning milli EFTA-ríkjanna um stofnun eftirlitsstofn
unar og dómstóls, á hvatakerfi fyrir fjárfestingar, með breytingum sem stjórnvöld á Íslandi tilkynntu, með 
áorðnum breytingum samkvæmt reglugerð nr. 1150/2010, sem stjórnvöld á Íslandi tóku upp, og á fjárfest
ingarsamningunum sex.

Áhugaaðilum er gefinn kostur á að leggja fram athugasemdir og skulu þær berast áður en mánuður er 
liðinn frá því að ákvörðun þessi birtist í Stjórnartíðindum Evrópusambandsins.
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EFTA SURVEILLANCE AUTHORITY DECISION

No. 177/13/COL

of 30 April 2013

to initiate the formal investigation procedure with regard to the Investment Incentives Scheme 
and certain Investment Agreements

(Iceland)

The EFTA Surveillance Authority (“the Authority”),

HAVING REGARD to the Agreement on the European Economic Area (“the EEA Agreement”), in 
particular to Articles 61 to 63 and Protocol 26,

HAVING REGARD to the Agreement between the EFTA States on the Establishment of a Surveillance 
Authority and a Court of Justice (“the Surveillance and Court Agreement”), in particular to Article 24,

HAVING REGARD to Protocol 3 to the Surveillance and Court Agreement (“Protocol 3”), in particular 
to Article 1 of Part I and Article 4(3) of Part II,

HAVING REGARD to the consolidated version of the Authority’s Decision No 195/04/COL of 14 July 
2004 on the implementing provisions referred to under Article 27 of Part II of Protocol 3, 

Whereas:

I. FACTS

1. Chronology of events

1) On 13 October 2010, the Authority approved a scheme on investment incentives (“the
Scheme“)(1) notified by the Icelandic authorities pursuant to Article 1(3) of Part I of Protocol 3,
by Decision No 390/10/COL.

2) The Scheme provides for the possibility of granting aid in the form of direct grants, through
various tax exemptions for up to 10 years and through the sale and lease of land below market
value to companies in all sectors except the financial sector, in connection with an initial
investment in areas eligible for regional aid (known as “c-regions”) in Iceland.

3) The Scheme expires on 31 December 2013.

4) The legal basis for the Scheme as approved by the Authority is:

a. Act No 99/2010 on Incentives for Initial Investments in Iceland (“the Act”),(2) adopted by the
Icelandic Parliament on 29 June 2010; and

b. Regulation No 985/2010 on Incentives for Initial Investments in Iceland,(3) issued by the
Ministry of Industry on 25 November 2010 (“the Regulation”), corresponding to a draft
regulation which was submitted to the Authority on 27 September 2010. The Regulation is a
piece of secondary legislation, based on the Act.

5) On 30 December 2010 the Ministry of Industry issued a new regulation, Regulation No 1150/2010 
(“the Supplementary Regulation”), amending the Regulation. The Supplementary Regulation was
not notified to the Authority.

(1) 	 Available at: http://www.eftasurv.int/media/state-aid/390-10-COL.pdf 
(2) 	 Lög um ívilnanir vegna nýfjárfestinga á Íslandi, referred to in this Decision as the Act, adopted by the Parliament on 29.6.2010.
(3) 	 Reglugerð um um ívilnanir vegna nýfjárfestinga á Íslandi, referred to in this Decision as the Regulation, issued by the Minister of 

Industry on 25.11.2010.

http://www.eftasurv.int/media/state-aid/390-10-COL.pdf
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6) During the period 2010 to 2013, the Icelandic State entered into a number of agreements which
it considered to fall under the Scheme. The agreements are collectively referred to herein as “the
six Investment Agreements”. They are as follows:

a.	 On 30 December 2010 the Minister of Industry on behalf of the Icelandic Government entered 
into an investment agreement with Becromal Iceland ehf., Becromal Properties ehf., Stokkur
Energy ehf. and Becromal S.p.A., with a projected investment cost of € 117.25 million.

b. On 30 December 2010 the Minister of Industry on behalf of the Icelandic Government entered 
into an investment agreement with Thorsil ehf., Timminco Ltd. and Stokkur Energy ehf.

c. On 17 February 2011 the Minister of Industry, Energy and Tourism and the Minister of
Finance on behalf of the Icelandic Government entered into an investment agreement with
Íslenska Kísilfélagið ehf., Tomahawk Development á Íslandi ehf. and GSM Enterprises LLC.

d. On 22 September 2011 the Minister of Industry, Energy and Tourism on behalf of the
Icelandic Government entered into an investment agreement with Verne Real Estate II ehf.
and Verne Holdings Ldt., on a project with the total envisaged investment cost of $ 675
million.

e. On 7 May 2012 the Minister of Industry, Energy and Tourism on behalf of the Icelandic
Government entered into an investment agreement with GMR Endurvinnslan ehf.

f. On 28 January 2013 the Minister of Industries on behalf of the Icelandic Government entered
into an investment agreement with Marmeti ehf.

2. Procedure

7) Following pre-notification discussions, the Icelandic authorities notified, pursuant to Article 1(3)
of Part I of Protocol 3, a series of proposed amendments (“the notified amendments”) to Act No
99/2010 by way of a letter dated and received 13 December 2012 (Event No 656578).

8) By letter submitted 22 January 2013 (Event No 660120), the Authority requested additional
information from the Icelandic authorities. By letter received 30 January 2013 (Event No 661235) 
the Icelandic authorities replied to the information request.

9) The Authority submitted a second request for information 11 February 2013 (Event No 662250)
to which it received a reply on 5 March 2013 (Event Nos 664789-92). The Authority responded
to this letter on 20 March 2013. The Icelandic authorities submitted further information by way of
a letter received 10 April 2013 (Event No 668635) and a meeting was held between the Icelandic
authorities and the Authority on 23 April 2013.

3. Description of the measures under preliminary examination

3.1		 Background

10) As described above, the Investment Incentives Scheme is established by Act No 99/2010, and
Regulation No 985/2010, on Incentives for Initial Investments in Iceland. The Act and the
Regulation set out a mechanism for the support of initial investment in regions which, under
Decision No 378/06/COL of 6 December 2006 on the map of assisted areas and levels of aid in
Iceland, are eligible for regional aid.

11) The Scheme was approved by the Authority by Decision No 390/10/COL on 13 October 2010,
following a notification from the Icelandic authorities dated 28 June 2010. The Authority assessed 
the Scheme under the Guidelines on National Regional Aid 2007–2013 (“the Regional Aid
Guidelines”).(4)

12) The aim of the Scheme is to promote initial investment thereby creating jobs in the disadvantaged
regions in Iceland. Projects with projected minimum annual turnover of 300 million ISK or
which create at least 20 new direct jobs within the first two years of operation are eligible. The

(4) 	 Available at: http://www.eftasurv.int/?1=1&showLinkID=15125&1=1.

http://www.eftasurv.int/?1=1&showLinkID=15125&1=1
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project shall operate in the region for at least 10 years. Projects must be approved by the Minister 
of Industry, who signs an Investment Agreement with each successful applicant. Approval of 
applications is subject to an ex ante cost benefit calculation by the Invest in Iceland Agency. For 
a detailed description of the Scheme, reference is made to section I.2 of Decision No 390/10/COL 
of 13 October 2010.

13)	 The present decision of the Authority concerns three sets of measures taken in Iceland with regard 
to the Scheme: (i) the notified amendments (Section 3.2 below); (ii) the non-notified amendments 
(Section 3.3), and (iii) the six Investment Agreements (Section 3.4).

3.2	 The notified amendments to the Scheme

14)	 On 30 November 2012 the Icelandic Government submitted to the Parliament a bill which 
proposed a series of amendments to the existing Scheme. On 13 December 2012 the Icelandic 
authorities submitted a notification to the Authority of the proposed amendments. The Icelandic 
Parliament adopted the bill, as Act No 25/2013, on 13 March 2013. Act No 25/2013 will only 
come into force once the Authority has given a decision approving the amendments. The notified 
amendments are as follows: 

1.	 Direct grants under Article 8 of No Act 99/2010 will be abolished.

2.	 The maximum payable corporate income tax rate will be fixed to 18%, instead of the 
applicable rate at the time at which an agreement is signed between the Icelandic authorities 
and a beneficiary. The statutory income tax rate was raised from 18 to 20% on 1 January 2011. 
This means that the maximum 18% tax rate will apply, instead of the tax rate (currently 20%) 
in force at the time at which a new agreement is signed between the Icelandic authorities and 
a beneficiary for new investment projects under the Scheme. The new maximum rate will 
apply as of the entry into force of the notified amendment until the expiry of the Scheme on 
31 December 2013.

3.	 Stamp duties under Act No 36/1978 on documents relating to new investment projects which 
will be granted aid under the Scheme will be zero (instead of 0.15%, as provided in the 
Scheme as approved).

4.	 The municipal property tax rate for new investment projects will be 50% less than the 
maximum rate stipulated in Chapter II of Act No 4/1995 (instead of the 30% reduction as 
provided in the Scheme as approved).

5.	 The general social security charge for new investment projects will be 50% less than the 
charge stipulated in Article 2(3) of Act No 113/1990 on social security charge, (instead of the 
20% reduction as provided in the Scheme as approved).

15)	 The Icelandic authorities have asserted(5) that the proposed amendments will not apply to projects 
subject to investment agreements which had already been entered into between the beneficiary 
and the Icelandic authorities at the time at which the notified amendments enter into effect. The 
Icelandic authorities have explained that the proposed amendments will expire on 31 December 
2013, as will the Scheme itself. 

3.3	 The non-notified amendments to the Scheme

16)	 During its preliminary examination, the Authority became aware that the Supplementary 
Regulation, issued by the Ministry of Industry shortly after the Authority’s approval of the 
Scheme(6) had made a number of changes to the Scheme.

17)	 The amendments concern:

i)	 the application of the incentive effect test under the Scheme (Article 3(c) of the Regulation);

ii)	 the maximum corporate tax applicable (Article 8(2)(1) of the Regulation); and 

(5) 	 Letter submitted to the Authority on 30.1.2013 (Event No 661235).
(6) 	 As stated above, the Authority approved the Scheme on 13.10.2010 and the Supplementary Regulation was issued on 30.12.2010.
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iii)	 the date for calculating the maximum duration of the tax exemptions allowed under the 
Scheme (Articles 20(3)(1) and 20(3)(2) of the Regulation).

18)	 The amended provisions (with the text added by the Supplementary Regulation underlined) read 
as follows:

Article 3

Conditions for granting aid

When assessing whether to grant aid to new investment projects, according to Act No 99/2010, the following 
cumulative criteria shall be fulfilled: […]

c.	 the prospective investment project has not been started before the signing of an agreement according to 
Article 20, or according to a special investment agreement prior to entry into force of the Act, and it is 
demonstrated that the granting of the aid is a prerequisite for the project to materialize in Iceland. 

[…]

Article 8

Aid relating to taxes and other public fees

Regional aid under Act No 99/2010 may be granted through the reduction of taxes or other public fees relating 
to the investment project in question. 

A company, established for initial investment purposes, which fulfils the cumulative criteria set out in Act  
No 99/2010, and in this Regulation, shall enjoy the following tax derogations: 

1.	 The income tax rate of the company shall, for the period stipulated in Article 3, not exceed the income 
tax rate in effect when the investment agreement according to Article 20 is concluded, or according to a 
special investment agreement prior to entry into force of the Act […] 

Article 20

Agreement on the granting of aid

If an applicant accepts the Minister’s offer to enter into an agreement on aid, such an agreement shall be 
signed between the applicant and the Minister on behalf of the national authorities, and where applicable the 
local authorities, on the granting of aid for an investment project.

The duration of an agreement granting aid according to paragraph 1, shall not exceed 13 years from the 
date of signature, taking into account a special investment agreement, should such an agreement previously 
have been concluded concerning the project. Aid granted on the basis of Article 9 of Act No 99/2010 shall 
apply for 10 years calculated from the date when the relevant tax liability occurs or the obligation to pay the 
relevant charges under Article 9(2) of Act No 99/2010 is triggered, however not exceeding 13 years from 
the signing of an agreement granting aid, taking into account a special investment agreement should such 
an agreement previously have been concluded concerning the project. The net present value of the estimated 
total state aid to be granted over the duration of an investment agreement shall be stipulated in the agreement. 
An investment agreement entered into on the basis of Act No 99/2010, shall be published in the B-Section 
of the Official Gazette.(7)

19)	 During the Authority’s preliminary examination the Icelandic authorities provided the following 
explanation regarding the non-notified amendments to the Scheme: 

(7) 	 In the Authority’s translation. The text in Icelandic (with the text added by the Supplementary Regulation also underlined) is 
as follows: 3.gr. Skilyrði fyrir veitingu ívilnana. Við mat á því hvort veita eigi ívilnun vegna nýfjárfestingar samkvæmt lögum  
nr. 99/2010 skal eftirfarandi skilyrðum vera fullnægt:[…] c. að fyrirhugað fjárfestingarverkefni sé ekki hafið áður en undirritaður 
er samningur um ívilnun skv. 20. gr. eða samkvæmt sérstökum fjárfestingarsamningi fyrir gildistöku laganna, og að sýnt sé fram á 
að veiting ívilnunar sé forsenda þess að fjárfestingarverkefnið verði að veruleika hér á landi […] 8. gr. Ívilnanir tengdar sköttum og 
opinberum gjöldum. Byggðaaðstoð getur samkvæmt lögum nr. 99/2010 verið í formi frávika frá sköttum eða opinberum gjöldum 
vegna viðkomandi fjárfestingarverkefnis. Félag sem stofnað er um nýfjárfestingu og uppfyllir öll skilyrði laga nr. 99/2010, og 
reglugerðar þessarar, fyrir veitingu ívilnunar skal njóta eftirfarandi skattalegra ívilnana: 1. Tekjuskattshlutfall viðkomandi félags 
skal, í þann tíma sem kveðið er á um í 3. mgr., aldrei vera hærra en það tekjuskattshlutfall sem í gildi er þegar samningur skv. 20. gr. 
eða samkvæmt sérstökum fjárfestingarsamningi fyrir gildistöku laganna, er gerður við félagið. […] 20. gr. Samningur um veitingu 
ívilnunar. Fallist umsækjandi á boð iðnaðarráðherra um ívilnun skal gerður samningur milli umsækjanda og iðnaðarráðherra, fyrir 
hönd stjórnvalda og, eftir atvikum, sveitarfélaga um veitingu ívilnunar vegna viðkomandi fjárfestingarverkefnis Samningur um 
veitingu ívilnunar skv. 1. mgr. skal að hámarki gilda í 13 ár frá undirritun hans, að teknu tilliti til sérstaks fjárfestingarsamnings ef 
slíkur samningur hefur áður verið gerður um verkefnið. Ívilnun sem veitt er á grundvelli 9. gr. laga nr. 99/2010 skal gilda í 10 ár 
frá því að viðkomandi skattskylda eða gjaldskylda sem kveðið er á um í 2. mgr. 9. gr. laga nr. 99/2010 myndast, þó aldrei lengur 
en í 13 ár frá undirritun samnings um veitingu ívilnunar að teknu tilliti til sérstaks fjárfestingarsamnings ef slíkur samningur hefur 
áður verið gerður um verkefnið. Í samningi samkvæmt þessari grein skal koma fram áætlun um samtals fjárhæð ívilnunar, núvirt, 
á gildistíma samningsins. Samningur um veitingu ívilnunar, sem iðnaðarráðherra undirritar samkvæmt lögum nr. 99/2010, skal 
birtur í B-deild Stjórnartíðinda.
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The reference “or according to a special investment agreement prior to entry into force of the 
Act” was added to certain provisions of Regulation No 985/2010 with Regulation No 1150/2010 
from 30 December 2010. This means that the prospective investment project must not have been 
initiated before the signing of an Investment Agreement referred to in the Regulation or a special 
investment agreement, specifically related to the project in question. The reference to a special 
investment agreement relates to preparation of the investment project. Nevertheless, the project 
as such shall not be undertaken before the activation of the incentives referred to in Regulation 
No 985/2010, as amended.(8)

3.4	 The six Investment Agreements 

20) The Icelandic authorities have provided the Authority with copies of six Investment Agreements,
which were entered into during the period December 2010 to January 2013.

21) The six Investment Agreements are listed below(9):

Date Companies Project

1 30 December 2010 Becromal Iceland ehf., Becromal 
Properties ehf., Stokkur Energy 
ehf. and Becromal S.p.A.

Aluminium foil anodizing plant in 
the town of Akureyri

2 30 December 2010 Thorsil ehf., Stokkur Energy ehf. 
and Timminco Limited

Silicon metal production in 
Þorlákshöfn in the municipality 
of Ölfus 

3 17 February 2011 Íslenska Kísilfélagið ehf., 
Tomahawk Development á Íslandi 
ehf. and GSM Enterprises LLC

Silicon metal production in 
Helguvík in the municipality of 
Reykjanesbær

4 27 September 2011 Verne Real Estate II ehf. and Verne 
Holdings Ltd.

Data centre in the municipality of 
Reykjanesbær

5 7 May 2012 GMR Endurvinnslan ehf. Steel recycling plant at 
Grundartangi in the municipality 
of Hvalfjarðarsveit 

6 28 January 2013 Marmeti ehf. Fish factory in the town of 
Sandgerði 

Table 1

22) The Authority has not been provided with copies of any agreements which are expressly labelled
as “Special Investment Agreements”, as referred to in the Supplementary Regulation or as
described in the reply from the Icelandic authorities quoted in paragraph 19 above.

23) However, two of the Investment Agreements listed in the table above refer to previous agreements 
which were entered into by the Icelandic authorities with the same beneficiaries. These agreements 
concerned the same projects. The Authority is therefore making the initial assumption that these
earlier investment agreements fall into the category of “Special Investment Agreements” and
that the references to “Special Investment Agreements” in the Supplementary Regulation in fact
relates to these earlier investment agreements. The Investment Agreements which make reference
to earlier agreements are to be found at No 1 and No 3 in the table above.

,24)	 The first of these was concluded between the State and Becromal Iceland ehf., Becromal Properties 
ehf., Stokkur Energy efh. and Becromal S.p.A. (“the Becromal Investment Agreement”). This 
agreement refers to an investment agreement on the same project between the same parties which 
was entered into on 7 July 2009.(10) The project referred to is an investment in an aluminium 
foil anodizing plant to be constructed in the town of Akureyri in two steps; the first phase, €66 
million, by end of March 2011 and second phase by the end of year 2014, total investment cost 

(8) 	 Letter submitted to the Authority on 30.1.2013 (Event No 661235).
(9) 	 The Investment Agreements are available in the public domain, according to Article 21(4) of Act No 99/2010, and they are as of 

4.3.2013 available here, in English and in Icelandic: http://stjornartidindi.is/AdvertList.aspx?ID=7F3926F3-992D-4211-903D-D4F
28F1DC87A&view=2&value=ddc9274e-1111-44ac-9d52-5ffa832684fc.

(10) 	 See the Becromal Investment Agreement at sections H and I of the preamble.

http://stjornartidindi.is/AdvertList.aspx?ID=7F3926F3-992D-4211-903D-D4F28F1DC87A&view=2&value=ddc9274e-1111-44ac-9d52-5ffa832684fc
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approximately €117.25 million. The Icelandic authorities have provided some further information 
about the background of the Becromal Investment Agreement, including information on the 
earlier agreement referred to, dated on 7 July 2009.(1) 

25) The third Investment Agreement set out in the table above, which was concluded between the
State and Íslenska Kísilfélagið ehf., Tomahawk Development á Íslandi ehf. and GSM Enterprises
LLC (“the Kísilfélagið Investment Agreement”) likewise refers to a previous agreement, which
was entered into between the same parties, and on the same project, on 29 May 2009.(2) The
project referred to is the construction, in two or more steps, of a silicon production plant in
Helguvík in the municipality of Reykjanesbær with the production capacity of up to 50 thousand
metric tonnes of metallurgical grade silicon or equivalent (>98%), up to 20 thousand metric
tonnes of Silica dust (SiO2) per year.

26) Lastly, although the fourth Investment Agreement set out in the table above, which was entered
into between the State and Verne Real Estate II ehf. and Verne Holdings Ltd. (“the Verne
Investment Agreement”),(3) does not refer to a previous agreement, it nonetheless appears
to concern the same or a similar investment project(4) as one that was subject to a previous
decision of the Authority. By Decision No 418/10/COL of 3 November 2010,(5) the Authority
opened a formal investigation procedure on an investment agreement which was entered into
on 23 October 2009 between the State and Verne Real Estate ehf. and Verne Holdings Ltd. on a
data centre project in Reykjanesbær. According to the Icelandic authorities, this agreement was
later cancelled and the notification was withdrawn. The matter was not pursued further by the
Authority at that point.(6)

27) The preliminary view of the Authority is that the reference to “Special Investment Agreements” in 
the Supplementary Regulation may encompass these three earlier investment agreements, which
were entered into prior to the entry into force of the Scheme.

28) For the sake of completeness, the Authority notes that the Investment Agreements set out at points 
2, 5 and 6 in the table above do not relate to any earlier investment agreements, according to
information available to the Authority at this point in time.

29) The Authority has not been provided with further details of any “Special Investment Agreements”
referred to in the Supplementary Regulation, apart from some information on the one referred to
in the Becromal Investment Agreement. The Authority has not received copies of these earlier
investment agreements. Furthermore, the Authority has not been provided with information on or
copies of any separate agreements entered into between municipalities and the beneficiaries,(7)
pursuant to the provisions of the Scheme allowing for exemptions from municipal property tax
and sale or lease of land below market price as provided for under the Scheme.(8)

(1) 	 Letter received 10.4.2013 (Event No 668635).
(2) 	 See the Kísilfélagið Investment Agreement at sections N and O of the preamble.
(3) 	 The Verne Investment Agreement refers to Verne Real Estate II ehf. as the “Company” and Verne Holdings Ltd. as the “Investor” 

and to both companies as the “Parties”. For the purposes of this Decision the companies will both be referred to as “Verne”. 
According to the Annual Report 2011 for Verne Holdings Ltd., Verne Holdings ehf. put in place a new parent company for the 
Verne Group on 24.6.2011: Verne Holdings Ltd., being a company incorporated in England and Wales that is tax resident in the 
United Kingdom. The prior parent company was Verne Holdings ehf., domiciled in Iceland. Verne Holdings ehf. was the beneficiary 
according to the agreement subject to assessment in Decision No 418/10/COL. Verne Real Estate II ehf., established in September 
2011, is a subsidiary of Verne Holdings Ltd., which also owns the following subsidiaries: Verne Real Estate ehf., Verne Global 
Inc and Verne Global Ltd., according to the Verne Group’s consolidated financial statements for the period ended 31 December 
2011. The Authority regards both Verne Real Estate II ehf. and Verne Holdings Ltd. as beneficiaries under the Verne Investment 
Agreement.

(4) 	 The project will be further described in Section II.4.3.3 below.
(5) 	 Available at http://www.eftasurv.int/media/decisions/418-10-COL.pdf. 
(6) 	 See reference to the Icelandic authorities’ letter on 28.9.2011 in the Authority’s Decision No 261/12/COL at paragraph 8; 
	 http://www.eftasurv.int/media/decisions/261-12-COL.pdf.
(7) 	 Such an agreement is referred to in the Kísilfélagið Investment Agreement.
(8) 	 Reference is made to Decision No 390/10/COL, description of the state aid granted by municipalities, see Section I.2.5.2.6 and 

Section I.2.5.3.
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II. ASSESSMENT

1.	 The presence of state aid 

1.1	 State aid within the meaning of Article 61(1) EEA Agreement

30)	 Article 61(1) of the EEA Agreement reads as follows:

	 Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA 
States or through State resources in any form whatsoever which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain goods shall, in so 
far as it affects trade between Contracting Parties, be incompatible with the functioning of this 
Agreement.

	 In the following, the Authority will assess whether the criteria for the existence of state aid within 
the meaning of Article 61(1) of the EEA Agreement are fulfilled.

1.2	 Presence of state resources

31)	 To be qualified as state aid, an advantage must be granted by the State or through state  
resources. For the purposes of the state aid rules, the term “State” covers also regional and local 
bodies.(9) A loss of tax revenue is equivalent to consumption of state resources in the form of 
fiscal expenditure and state support may be provided equally by tax provisions of a legislative, 
regulatory or administrative nature as through the practices of the tax authorities.(10) A reduction 
in the tax base or a total or partial reduction on the amount of tax, fees or charges, involves a 
loss of revenue and is therefore equivalent to the consumption of state resources in the form of 
fiscal expenditure. 

32)	 The Scheme, its amendments and the six Investment Agreements all contain tax concessions, and 
thus state resources are involved.(11)

1.3	 Favouring certain undertakings or the production of certain goods

33)	 The Scheme as amended by the notified and non-notified amendments is selective as only under
takings investing in certain regions in Iceland eligible for assistance under Article 61(3)(c) of the 
EEA Agreement can receive aid under the Scheme. As regards the six Investment Agreements, 
the beneficiaries are individual companies and therefore the measures are selective.

34)	 The definition of aid is more general than that of subsidy, because it includes not only positive 
benefits, such as subsidies themselves, but also state measures which, in various forms, mitigate 
the charges which are normally included in the budget of an undertaking and which thus, 
without being subsidies in the strict sense of the word, are similar in character and have the same  
effect.(12) According to settled case law, a measure by which the public authorities grant to certain 
undertakings a tax exemption which, although not involving a transfer of state resources, places 
those to whom the tax exemption applies in a more favourable financial situation than other 
taxpayers constitutes aid granted by the state or through state resources.(13)

35)	 The Authority notes that the Scheme and the six Investment Agreements contain a clause 
protecting against future increase of the statutory rate of income tax. This guarantee against future 
legislative changes in itself constitutes state aid in the Authority’s view.

(9) 	 Case 248/84 Germany v Commission [1987] ECR 4013, paragraph 17.
(10) 	 See paragraph 3 of the Authority’s Business Taxation Guidelines.
(11) 	 As regards the notified amendments to the Scheme described in Section I.3.2 above the proposed modifications include an abolition 

of direct grants under Article 8 of the Act. The removal of a provision to directly grant aid manifestly does not amount to a state 
aid measure in and of itself. This part of the notified measures clearly does not need to be assessed within the present Decision.

(12) 	 See, in particular, Case C-143/99 Adria-Wien Pipeline and Wietersdorfer & Peggauer Zementwerke [2001] ECR I-8365, paragraph 
38; Case C-501/00 Spain v Commission [2004] ECR I-6717, paragraph 90; and Case C-66/02 Italy v Commission [2005] ECR 
I-10901, paragraph 77.

(13) 	 See to that effect Case C-387/92 Banco Exterior de España [1994] ECR I-877, paragraph 14; and Case C-222/04 Cassa di 
Risparmio di Firenze and Others [2006] ECR I-289, paragraph 132.
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36)	 The Scheme as amended by the notified and non-notified measures, and the six Investment 
Agreements, allow or will allow beneficiaries to be relieved of part of the costs which they would 
normally have to bear themselves in their course of business.

37)	 Thus, the Scheme as amended and the six Investment Agreements favour certain undertakings 
and the production of certain goods within the meaning of Article 61(1) of the EEA Agreement.

1.4	 Distortion of competition and effect on trade between Contracting Parties

38)	 The notified and non-notified measures and the six Investment Agreements will strengthen the 
competitive situation of the supported undertakings in the eligible regions compared to their 
actual or potential competitors in the EEA. The Scheme applies to all sectors, with the exemption 
of the financial sector, and therefore has a potential to distort trade within the EEA since it cannot 
be excluded that in some of these sectors there is competition between the aid beneficiaries and 
undertakings in the EEA. 

1.5	 Conclusion

39)	 The Authority notes that in its Decision No 390/10/COL it found the measures under the Scheme 
to fall within the definition of state aid within the meaning of Article 61(1) of the EEA Agreement. 
The Authority has not been presented with new elements calling for a different assessment with 
respect to the Scheme at this point.

40)	 Based on the above findings, the Authority comes to the conclusion that the Scheme, as amended 
by the non-notified measures set out in the Supplementary Regulation and by the notified 
amendments, constitutes state aid within the meaning of Article 61(1) of the EEA Agreement. The 
same conclusion applies to the six Investment Agreements.

2.	 New aid procedure

41)	 All plans to amend the Scheme are subject to a notification obligation pursuant to Article 1(3) in 
Part I of Protocol 3 and the Authority’s Decision No 390/10/COL approving the Scheme. 

42)	 The Authority recalls that the notified amendments to the approved Scheme consist of the 
following four proposals for increasing the level of exemptions from statutory taxes for new 
investment projects:

1.	 The maximum payable corporate income tax rate will be fixed to 18%, instead of the 
applicable tax rate (currently 20%) at the time at which an agreement is signed between the 
State and a beneficiary, as is the case under the Scheme as approved.

2.	 Stamp duties under Act No 36/1978 on documents relating to the new investment project will 
be zero, instead of 0.15% as provided in the Scheme as approved (the statutory stamp duty is 
1.5%).

3.	 The municipal property tax rate for such projects will be 50% less (instead of 30% less, as 
set out in the Scheme as approved) than the maximum rate stipulated in Chapter II of Act No 
4/1995.

4.	 The general social security charge for such projects will be 50% less (instead of 20% less, as 
set out in the Scheme as approved) than is stipulated in Article 2(3) of Act No 113/1990 on 
social security charge. 

43)	 Under Article 1(c) Part II of Protocol 3 “alterations to existing aid” are to be regarded as new aid. 
An increase in the original budget of an existing aid scheme by up to 20%, without amending 
the provisions of an aid scheme, is not considered an alteration to existing aid, according to the 
Authority’s Decision No 195/04/COL on the implementing provisions under Article 27 in Part II 
of Protocol 3 (“the Implementing Decision”). The notified amendments do not merely increase 
the budget of the Scheme. Rather, the Icelandic authorities propose amending certain provisions 
for granting aid in the form of tax exemptions while abolishing direct grants from the Scheme. 
The Icelandic authorities have not considered the notified alterations to fall within the criteria 
for the simplified notification procedure set out in Article 4(2) of the Implementing Decision. 
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Moreover, it is the Authority’s view that the notified amendments cannot be classified as “of 
purely formal or administrative nature”, as referred to in Article 4 of the Implementing Decision. 
Accordingly, the notified amendments must be regarded as alterations to existing aid. Hence, the 
notified amendments are classified as new aid as defined in Article 1(c) Part II of Protocol 3.

44)	 The question then arises whether the entire Scheme, or only the amendments, are to be classified 
as new aid. According to established case-law when alterations are made which are severable 
from the existing aid only the alterations need to be notified, and only when the alteration affects 
the actual substance of the original scheme is the latter transformed into new aid scheme.(14) 
In the Authority’s preliminary view, the proposal to (i) introduce a new method for granting 
maximum corporate tax, which would, in the current situation reduce the tax rate for all new 
projects instead of guaranteeing a current maximum tax rate; (ii) eliminate stamp duties for all 
new projects instead of only reducing them; (iii) increase the level of municipal tax discount 
from 30 to 50%; and (iv) increase the level of general social security charge from 20 to 50% are 
alterations that change basic features of the Scheme and they are not severable from the Scheme 
itself. They will apply to all aid granted to new projects under the Scheme. Moreover, these are 
not merely additions to the Scheme, which add (e.g.) categories of companies or operations, but 
rather, alterations that affect the whole Scheme. 

45)	 The amendment under point (i) in itself changes the nature and the intrinsic functioning of the 
provision on corporate tax rate from being a pure guarantee against future increases in corporate 
tax rate into fixing a maximum rate below the rate at any given point, when a beneficiary enters 
into an agreement. This new arrangement would apply to all new projects which would be granted 
aid under the Scheme in the future. 

46)	 Furthermore, the elimination of stamp duties in their entirety under point (ii) and the increase 
in discounts under points (iii) and (iv) are large in volume and they increase the discounts 
considerably. Under these circumstances, it is the Authority’s preliminary view that the alterations 
to the Scheme cannot be classified as being severable from the initial scheme. In other words; the 
alterations affect the entire Scheme, such that the whole Scheme must be regarded as new aid, 
which may not be implemented prior to a new approval. According to established case-law, the 
entire Scheme thus becomes new aid.(15)

47)	 The Authority moreover recalls that the non-notified amendments set out in the Supplementary 
Regulation concern: (i) the application of the incentive effect test under the Scheme; (ii) the 
maximum corporate tax rate applicable; and (iii) the date for calculating the maximum duration 
of the tax exemptions allowed under the Scheme.

48)	 These amendments to the Scheme are in the Authority´s preliminary view subject to a notification 
obligation pursuant to Article 1(3) in Part I of Protocol 3. 

49)	 In its ruling in the Heineken Brouwerijen Case(16) the Court stated: 

	 “Where a plan has been notified and the Commission has not raised any objections to it, but 
the Member State concerned has made alterations of which the Commission has not been 
informed, the provision precludes the putting into effect of the aid programme in its entirety. The 
position may be different only where the alteration in question is in actual fact a separate aid 
measure which should be assessed separately and which is therefore not such as to influence the 
assessment which the Commission has already made of the initial plan.” 

50)	 The Authority takes the preliminary view that the non-notified amendments to the Scheme, made 
only shortly after its approval, influence the assessment which the Authority has already made of 
the Scheme, in particular as regards the application of the incentive effect test, which is a central 
element in assessing the compatibility of national regional aid with Article 61(1) EEA. Therefore, 
the Authority takes the preliminary view that the whole Scheme, as amended, constitutes new aid 
according to Protocol 3, Article 1 Part II.

(14) 	 See joined Cases T-195/01 and T-207/01, Government of Gibraltar v Commission [2002] ECR II-2309, paragraphs 109 and 111.
(15) 	 Joined Cases T-195/01 and T-207/01, Government of Gibraltar v Commission [2002] ECR II-2309, paras 109 and 111. See also 

Joined Cases 91 and 127/83 Heineken Brouwerijen [1984] ECR 3435, para 21.
(16) 	 Joined Cases 91 and 127/83 Heineken Brouwerijen [1984] ECR 3435, para 21.
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51)	 Insofar as one or more of the six Investment Agreements are concluded outside the scope of 
the initial Scheme as approved by the Authority they likewise constitute new aid, according to 
established case-law.(17) 

3.	 Procedural requirements

52)	 Pursuant to Article 1(3) of Part I of Protocol 3, “the EFTA Surveillance Authority shall be 
informed, in sufficient time to enable it to submit its comments, of any plans to grant or alter aid 
(…). The State concerned shall not put its proposed measures into effect until the procedure has 
resulted in a final decision”.

53)	 The Icelandic authorities submitted a notification of the amendments to the Scheme contained 
in the bill of law amending the Act with a letter dated and received 13 December 2012 (Event 
No 656578). The bill was put forward to the Parliament prior to the notification. According to 
the information currently available to the Authority, the bill was adopted by the Parliament on  
13 March 2013 as Act No 25/2013. However, the under Article 3 therein, the Act will only 
become effective once the Authority has approved the amendments. The Authority therefore 
concludes that the Icelandic authorities have respected their obligations under Article 1(3) of  
Part I of Protocol 3 as regards the notified amendments proposed.

54)	 The Icelandic authorities did not notify the Supplementary Regulation to the Authority. The 
Authority therefore concludes that the Icelandic authorities have not respected their obligations 
pursuant to Article 1(3) of Part I of Protocol 3 as regards the amendments put into effect by 
Regulation No 1150/2010.

55)	 The Icelandic authorities did not notify the six Investment Agreements entered into after the 
approval of the Scheme. Insofar as the Investment Agreements, or elements thereof, entail 
state aid granted outside the scope of the approved Scheme and/or were subject to individual 
notification requirements under Section 4.3 of the Regional Aid Guidelines, the Authority 
therefore concludes that the Icelandic authorities have not respected their obligations pursuant to 
Article 1(3) of Part I of Protocol 3.

4.	 Compatibility of the aid

4.1	 Introduction

56)	 Article 61(3)(c) EEA concerns, inter alia, aid to facilitate the development of certain disadvantaged 
areas, known as national regional aid. 

57)	 National regional aid is designed to assist the development of the most disadvantaged regions by 
supporting investment and job creation. The Authority has issued guidelines on the application 
of the derogation (the Regional Aid Guidelines), which are in force for the period 2007 to 2013. 
For Iceland, the Authority has approved a map for regions eligible for such aid, in Decision  
No 378/06/COL of 6 December 2006 on the map of assisted areas and levels of aid in Iceland.

58)	 The Authority notes that the areas which are eligible for aid under the Scheme, and the individual 
projects which were subject to the six Investment Agreements are in areas that are eligible for 
regional investment aid based on the Authority’s Decision No 378/06/COL.

4.2	 The Scheme as amended 

59)	 The Authority recalls that the notified amendments to the Scheme as approved by the Authority 
in its Decision No 390/10/COL are contained in the following four proposals for increasing the 
level of exemptions from statutory taxes for new investment projects which will be granted under 
the Scheme following the entry into effect of the proposed amendments:

1.	 The maximum payable corporate income tax rate will be fixed to 18%, instead of the 
applicable tax rate (currently 20%) at the time at which an agreement is signed between the 
State and a beneficiary, as is the case under the Scheme as approved.

(17) 	 See Case E-14/10, Konkurrenten.no v EFTA Surveillance Authority, para 87, Report of the EFTA Court [2011], page 268.
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2.	 Stamp duties under Act No 36/1978 on documents relating to the new investment project will 
be zero, instead of 0.15% as provided in the Scheme as approved.

3.	 The municipal property tax rate for such projects will be 50% less (instead of 30% less, as 
set out in the Scheme as approved) than the maximum rate stipulated in Chapter II of Act No 
4/1995.

4.	 The general social security charge for such projects will be 50% less (instead of 20% less, as 
set out in the Scheme as approved) than is stipulated in Article 2(3) of Act No 113/1990 on 
social security charge. 

60)	 During the preliminary examination the Authority became aware of further amendments and of 
the application of the Scheme, which give rise to doubts as to whether the Scheme has sufficiently 
clear criteria, inter alia, for the incentive effect to be verified, as applied by the Icelandic 
authorities. In order to review this, the Authority has examined the application of the Scheme 
during the period from when it came into force in 2010 to date. In this respect the Authority has 
been provided with the six Investment Agreements entered into – in the Icelandic authorities’ 
view – on the basis of the Scheme.(18) 

4.2.1	 The application of the Scheme

61)	 First, the Authority notes that the Becromal Investment Agreement and the Kísilfélagið 
Investment Agreement both contain a reference to previous agreements on the same projects, 
referred to as “a preliminary step”. The Becromal Investment Agreement and the Kísilfélagið 
Investment Agreement are considered by their parties to be “a follow up and completion of 
previous Investment Agreement”. This appears to be facilitated by the amendments to the Scheme 
made by the Supplementary Agreement. 

62)	 It is the Authority´s preliminary view that this application of the amended Scheme indicates 
that the conditions under the Scheme as regards the application of the incentive effect test are 
not sufficiently limited or strict, as regards the condition that the prospective investment project 
is not to have started prior to the signing of an agreement under the Scheme. The Authority 
recalls that the Icelandic authorities are under the obligation to ensure that construction work had 
not started prior to entering into agreements under the Scheme and this obligation was a clear 
precondition for the its approval of the Scheme by Decision No 390/10/COL. The Authority 
recalls its reference to the significance of the incentive effect requirements under paragraph 30 of 
the Regional Aid Guidelines, set out at Section II.3.6 of Decision No 390/10/COL.

63)	 Second, the Scheme contains an obligation to include in the Investment Agreements an estimate 
of the net present value of the total state aid to be granted to a project over the duration of the 
Scheme, and to establish the eligible costs and the overall ceiling of the aid. 

64)	 The obligation to make a reference to the net present value of the aid granted in the agreements 
entered into on the basis of the Scheme is codified in Article 20(4) of the Regulation. However, the 
estimated net present value of the aid is not referred to in any of the six Investment Agreements. 
In this respect the application of the Scheme appears not to be entirely consistent with the Scheme 
as set out in the Regulation and approved by the Authority.

65)	 Further, only two of the six Investment Agreements refer to the total investment costs of the 
respective projects (the Becromal Investment Agreement and the Verne Investment Agreement). 
The Authority recalls that the Scheme provides for aid in the form of tax concessions, which only 
qualifies as investment aid on the basis set out in detail in Decision No 390/10/COL at Section 
II.3.3. An essential element for aid in the form of tax concessions to be regarded as investment 
aid is an overall ceiling expressed as a percentage of the eligible investment costs in a specific 
project. 

66)	 The Authority’s preliminary view is that the lack of a clear statement of the eligible investment 
costs, the lack of a reference to the estimate of the discounted value of the aid, and the lack of 
a statement as to the overall ceiling in the Investment Agreements, indicate that the Scheme 

(18) 	 The six Investment Agreements will be examined in more detail in Section 4.3 below.
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being applied in a way that is insufficiently transparent. The Authority therefore has doubts as to 
whether the Scheme contains sufficiently clear provisions to ensure the necessary transparency 
and documentation with regard to the maximum aid amounts.

67)	 Third, the examples mentioned above give rise to doubt as to whether the cost-benefit analysis 
calculation which forms part of the Scheme – a mechanism designed to ensuring the necessity 
and proportionality of the aid to be established ex ante – is sufficiently described, regulated and 
applied under the Scheme. The cost-benefit analysis was a precondition for the approval of the 
Scheme, see Section II.3.6 of Decision No 390/10/COL. 

68)	 Fourth, in their submission to the Authority during the preliminary examination of the notified 
amendments to the Scheme, the Icelandic authorities asserted that the amendments will not have 
any retroactive effects on investment agreements already concluded before the entering into force 
of the amendments. They have asserted that all the proposed amendments will apply only to new 
agreements entered into after the proposed amendments enter into force. Moreover, they have 
stated that beneficiaries under existing agreements under the Scheme will not benefit from the 
amended scheme. Further, the Icelandic authorities have stated that investment projects that have 
already been approved under the Scheme will not be eligible under the amended scheme.

69)	 In the Authority’s preliminary view the assertions above appear to be in contradiction with the 
explicit provisions of some of the investment agreements set out above. It is expressly stated in 
the Kísilfélagið Investment Agreement, the Verne Investment Agreement, the GMR Investment 
Agreement and the Marmeti Investment Agreement that the beneficiaries have an unconditional 
right to claim that they will benefit from any amendments to the Scheme which would be more 
favourable for them than the current arrangements. The Scheme, as approved, classifies the 
aid granted as investment aid, on the basis set out above in paragraphs 65. An unconditional 
contractual obligation to grant further aid in the future, in case of an amended Scheme, appears 
not to be compatible with these conditions. It is the Authority’s preliminary view that this 
application of the Scheme is not consistent with the Scheme as approved. The Authority has 
doubts as to whether the provisions and mechanisms under the Scheme are sufficiently clear to 
ensure that the aid is sufficiently limited and proportionate to ensure the regional aid objectives, 
and is not instead pure operating aid.

70)	 Fifth, the Becromal Investment Agreement and the Thorsil Investment Agreement contain a 
clause on the possibility of an extension of the aid period beyond the maximum duration provided 
for in the Scheme. The duration of the aid measures are fixed in the Scheme. Grants of aid in the 
form of tax measures qualify as investment aid on the condition that these measures are limited 
in time. The Authority’s preliminary view is that the application of the Scheme appears to be 
contrary to the nature of the investment aid which was approved by the Authority. The Authority 
has doubts as to whether the provisions and mechanisms under the Scheme are sufficiently 
clear to ensure that the aid is necessary and sufficiently proportionate to ensure the regional aid 
objectives and is not pure operating aid.

4.2.2	 The non-notified amendments to the Scheme

71)	 As described in Section I.3.3 above, the Supplementary Regulation, issued on 30 December 2010, 
alters Articles 3(c), 8(2)(1), 20(3)(1) and 20(3)(2) of the Regulation. These provisions concern: 

i)	 the application of the incentive effect test under the Scheme as approved by the Authority 
Article 3(c);

ii)	 the rules on maximum corporate tax applicable Article 8(2)(1); and 

iii)	 the date for calculating the maximum duration of the tax exemptions allowed under the 
Scheme Articles 20(3)(1) and 20(3)(2). 

72)	 The Supplementary Agreement was not notified to the Authority. In light of the conclusions above 
as regards the notified amendments and the six Investment Agreements, the Authority takes the 
view that the alterations of the Scheme made under the Supplementary Agreement shortly after 
the approval of the Scheme in 2010, must be examined by the Authority.
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73)	 The Authority recalls that it stated in Decision No 390/10/COL that: 

	 The scheme excludes the award of aid to projects which have started before an agreement with 
the Icelandic authorities is entered into, according to Article 21 of the Incentives Act.(19)

74)	 Furthermore, the Authority referred in that decision to the assertions made by the Icelandic 
authorities regarding the incentive effect of the Scheme, as follows:

	 Moreover, no aid will be granted under the scheme to projects on which work has started before 
the signing of an agreement on the granting of aid between the State and the beneficiary. The 
Icelandic authorities have confirmed that the scheme excludes the award of aid to projects which 
have started before publication of the final text of the scheme in line with paragraph 93 in fine of 
the Regional aid guidelines.(20)

75)	 The Authority’s preliminary view is that the Supplementary Regulation has adversely affected 
the incentive effect requirement set out in the original Scheme. The amended wording of Article 
3(c) of the Regulation states that aid may be granted also to a project which has started after a 
special investment agreement prior to entry into force of the Regulation. The Authority takes the 
preliminary view that this amendment considerably widens the scope of the Scheme beyond that 
which was approved by the Authority’s decision.

76)	 Moreover, the Authority takes the preliminary view that the amendment to Article 3(c) of the 
Regulation means that the conditions under which aid is to be granted may in this respect no 
longer be consistent with the Regional Aid Guidelines. Indeed, paragraph 30 of the Regional Aid 
Guidelines states:

	 “It is important to ensure that regional aid produces a real incentive effect to undertake 
investments which would not otherwise be made in the assisted areas. Therefore aid may only 
be granted under aid schemes if the beneficiary has submitted an application for aid and the 
authority responsible for administering the scheme has subsequently confirmed in writing that, 
subject to detailed verification, the project in principle meets the conditions of eligibility laid 
down by the scheme before the start of work on the project.”

77)	 The requirements and method for verifying the existence of an incentive effect of aid, as 
prescribed by the Regional Aid Guidelines, were a precondition for the Authority’s approval 
of the Scheme by Decision No 390/10/COL. Contrary to the assertion made by the Icelandic 
authorities, referred to in Decision No 390/10/COL, the Scheme as subsequently amended by the 
Supplementary Regulation appears to allow for aid to be granted to projects which were started 
before the Scheme entered into force. Consequently, the Authority has doubts as to whether 
the requirement of an incentive effect of aid granted under the Scheme as amended by the 
Supplementary Regulation is fulfilled.

78)	 It is the Authority’s preliminary view that, under the Regulation as amended by the Supplementary 
Regulation, aid might have been granted not only to projects upon which work had started prior 
to the conclusion of an agreement under the Scheme, but indeed also prior to the entry into force 
of the Scheme as such. The Authority’s preliminary view is reinforced by the fact that two of the 
six Investment Agreements (the Becromal Investment Agreement and the Kísilfélagið Investment 
Agreement) indeed have an explicit reference to earlier individual agreements signed in 2009 
on what appear to be the same projects. These projects appear to have been started prior to the 
starting of the Scheme in 2010. In addition the Verne Investment Agreement likewise appears to 
be related to a prior agreement, entered into in 2009, on the same or a similar project to one which 
that had already been started in 2008. 

79)	 The Authority cannot exclude that the conditions for granting aid, as specified in the Scheme 
following the insertion of new text (“or according to a special investment agreement prior to 
entry into force of the Act”) into Article 3 of the Regulation, allow for a grant of aid which would 
be considered incompatible with the EEA Agreement, as aid may be granted for a project upon 
which work has started prior to the conclusion of an agreement.

(19) 	 Decision No 390/10/COL, page 6.
(20) 	 Idem, page16.
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80)	 The alteration which the Supplementary Regulation made to Article 8 of the Regulation alters the 
reference rate for corporate income tax which can be guaranteed to a beneficiary as a maximum 
tax rate. Under the amended version of the article the reference rate in case of a “special invest
ment agreement” is (alternatively) the corporate tax rate in effect at a point in time prior to the 
entry into force of the Scheme. Under the original version of the article the reference rate would 
exclusively have been the tax rate at the time at which an investment agreement was signed under 
the Scheme.

81)	 The Authority considers that the Supplementary Regulation appears to allow for a retroactive 
application of the Scheme, insofar as the amended provisions of Article 8 allow for an application 
of the corporate tax rate applicable before the start of the Scheme. In view of the amendments to 
Article 3 of the Regulation, which allow for a grant of aid to be made on the basis of agreements 
which were entered into prior to the entry into force of the Scheme, the Authority has doubts as 
to whether the amended version of Article 8, in conjunction with the amended version of Article 
3, can properly be considered to be compatible with the EEA Agreement.

82)	 The amendments made to Article 20 of the Regulation appear to provide for a maximum duration 
of the tax exemptions which dates from the signature of an agreement prior to the entry into force 
of the Scheme in 2010. 

83)	 The Authority has not yet been provided with sufficient information to allow it to verify whether 
the alterations, seen in relation to the alterations to Articles 3 and 8 of the Regulation discussed 
above, could be considered to be compatible with the EEA Agreement.

84)	 On this basis, the Authority has doubts as to whether the Scheme, as amended by the Supplemen
tary Regulation, can be regarded compatible with the state aid provisions of the EEA Agreement.

85)	 The Authority likewise has doubts as to whether the Scheme as amended by Act No 25/2013 will 
be capable of being found to be compatible with the EEA Agreement.

86)	 The Authority is under a duty to carry out all requisite consultations and, therefore, to initiate the 
procedure under Article 4(4) of Part II of Protocol 3, if its initial investigation does not enable the 
Authority to overcome all the difficulties involved in determining whether the aid is compatible 
with the functioning of the EEA Agreement.

87)	 In the light of this duty, and the doubts expressed above as regards the necessary clarity and 
limitation provided for under the Scheme and its application to date, the Authority cannot approve 
the notified amendments without further investigation.

4.3	 The six Investment Agreements

88)	 As a preliminary point the Authority observes that aid granted under an approved scheme would 
in principle constitute existing aid. However, as set out above, any aid granted outside the scope of 
the approved Scheme would be new aid. The Authority takes the preliminary view that aid granted 
on the basis of the non notified amendments to the Scheme is granted outside the scope of the 
approved Scheme. Such aid could have been granted on the basis of investment agreements entered 
into prior to the entry into force of the Scheme, with such earlier investment agreements later being 
brought within the Scheme on the basis of the provisions of the Supplementary Regulation. 

89)	 The Authority accordingly sets out below a preliminary examination of the Becromal, the 
Kísilfélagið and the Verne Investment Agreements, which appear to be related to earlier 
investment agreements, entered into prior to the entry into force of the Scheme.

90)	 Moreover, the Authority cannot at this point exclude the possibility that aid granted under 
the Thorsil, GMR and Marmeti Investment Agreements, which are not related to any earlier 
investment agreements, went beyond the limitations set out in the Scheme as approved. 

91)	 Therefore, the Authority will examine all six Investment Agreements which the Icelandic 
authorities have made available under the preliminary examination in the present case. They all 
refer to the Scheme as the basis for the tax exemptions they contain.



15.8.2013 Nr. 45/17EES-viðbætir við Stjórnartíðindi Evrópusambandsins

92)	 The Authority will first address the three Investment Agreements, discussed in Section I.3.4 
above, which appear to be related to a previous investment agreement: the Becromal, the 
Kísilfélagið and the Verne Investment Agreements.

4.3.1	 The Becromal Investment Agreement

4.3.1.1	 Link to an earlier investment agreement and the incentive effect

93)	 The Becromal Investment Agreement was signed on 30 December 2010. Sections D, H and I of 
the preamble to the Becromal Investment Agreement read as follows:

	 The Investors have, from the year 2007, been taking the necessary preliminary and preparatory 
steps towards the establishment of the Plant in the township of Akureyri, which production will 
be marketed towards non Icelandic international clients using electric power for its operations, 
supplied in first instance by Landsvirkjun on a long-term basis, propelling, by the end of march 
2011, 60 specially designed machines with the estimated investment in the 1st phase being €66 
million, and with the expected expansion of the Plant’s capacity (the 2nd phase), by the year end 
2014, with the total investment expected to be approximately €117.25 million (hereinafter referred 
to as the “Project”).

	 On 7th July 2009 the Parties signed and Investment relating to the Project, covering an exemption 
of Becromal and the Investors from restrictions set forth in Rules No 1130/2008 on Foreign 
Exchange. The Investment Agreement, dated 7 July 2009, also contains a commitment to enter 
into a complete Investment Agreement, “similar to the Investment agreements the Government 
has previously concluded in relation to other large-scale power intensive investment projects in 
Iceland”. In this respect the Investment Agreement signed on 7th July 2009 was regarded as “a 
preliminary step towards the conclusion of a more comprehensive investment agreement between 
the Parties.”

	 This Investment Agreement is therefore a follow up and completion of the previous Investment 
Agreement dated 7 July 2009. This Investment Agreement has legal validity on the basis of Act 
No 99/2010, on incentives for initial incentive on Iceland, which came into force in 2010, and 
subsequent secondary legislation.

94)	 The text cited appears to be linked to the alterations of the Scheme by the Supplementary 
Regulation, which was issued on the same day as the signing of the Becromal Investment 
Agreement (on 30 December 2010). The Authority takes the preliminary view that Supplementary 
Regulation may have enabled a retroactive application of the Scheme. From the information 
submitted by the Icelandic authorities the Authority understands that the Supplementary 
Regulation was designed so as to enable the previous investment agreement, entered into with 
Becromal on 7 July 2009, to be covered by the Scheme.(21) 

95)	 The Scheme, as approved, allows for no granting of aid to projects under agreements entered into 
prior to the entry into force of the Scheme. On the basis of the information available the Authority 
has doubts as to whether the Becromal Investment Agreement is entered into on the basis of the 
approved Scheme.

96)	 Furthermore, the Authority has doubts as to whether the link drawn in the Becromal Investment 
Agreement to a previous (special) investment agreement on the same project is compatible 
with the conditions set out in the Regional Aid Guidelines on the so-called incentive effect of 
investment aid.

97)	 The facts of the present case appear to indicate that at the date on which the Becromal Investment 
Agreement was signed, work on the project to which aid was granted may have been already 
started. Indeed, it appears that this work started even before the signing of the earlier agreement 
on 7 July 2009.(22) 

(21) 	 Letter from the Iceland authorities, received 10.4.2013 (Event No 668635).
(22) 	 According to information on the company´s website, production started in the Becromal plant in Iceland in 2009, see http://www.

becromal.eu/history.php and http://www.becromal-.eu/iceland_projects.php. According to a news article in Morgunblaðið on 24 
July 2008, the construction works had already started on the plant in 2008, see http://www.mbl.is/-greinasafn/grein/1231137/.
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98)	 The rules on incentive effect are stated in paragraph 30 of the Regional Aid Guidelines:

	 It is important to ensure that regional aid produces real incentive effect to undertake investments 
which would not otherwise be made in the assisted areas. Therefore aid may only be granted under 
aid scheme if the beneficiary has submitted an application for aid and the authority responsible 
for has submitted an application for aid and the authority responsible for administering the 
scheme has subsequently confirmed in writing that, subject to detailed verification, the project in 
principle meets the conditions of eligibility laid down by the scheme before the start of work on 
the project. An express reference to both conditions must also be included in all aid schemes. In 
the case of ad hoc aid, the competent authority must have issued a letter of intent, conditional on 
the Authority’s approval of the measure, to award aid before work starts on the project. If work 
begins before the conditions laid down in this paragraph are fulfilled, the whole project will not 
be eligible for aid.

99)	 The Regional Aid Guidelines defines the term “start of work” as “start of construction work or 
first firm commitment to order equipment, excluding preliminary feasibility studies.”(23)

100)	 In line with the decision-making practices of the European Commission and the Authority, a letter 
of intent within the meaning of the Regional Aid Guidelines can be described as a “document that 
may be considered as explicitly granting aid to [the company] for the investment.”(24) 

101)	 The aim of paragraph 30 of the Regional Aid Guidelines is to make it possible for the Authority 
to ascertain the existence of incentive effect of investment aid without unduly delaying the 
investment by carrying out a full analysis of the economic circumstances of the recipient’s 
investment decision.(25) Thus, as confirmed by the General Court in the Kronoply judgement, 
the Authority may base its assessment of the incentive effect by reference to a circumstance of a 
chronological nature.(26)

102)	 As referred to above, work appears to have started on the Becromal project already in 2008. The 
Authority has not been provided with information which enables it to verify whether the Icelandic 
authorities had committed to grant aid to the project before start of work.

103)	 The Authority accordingly has doubts as to whether the incentive effect condition is satisfied as 
regards the Becromal Investment Agreement. 

4.3.1.2	 Retroactive effect of maximum income tax 

104)	 Article 15.1 of the Becromal Investment Agreement reads:

	 This Agreement shall become effective on the date of signature by the Parties. However, Article 
7.1 of the Agreement shall become effective as of 7 July 2009.

105)	 Further, Article 7.1 reads:

	 Notwithstanding eventual changes in Act No 90/2003 on Income Tax, as amended, the Companies 
shall pay an income tax rate of 15% with the following special provisions […] 

106)	 At the time of signature of the Becromal Investment Agreement the general corporate tax rate in 
Iceland was 18%.(27) According to the Scheme as approved by the Authority, the applicable tax 

(23) 	 See the Regional Aid Guidelines, footnote 32.
(24) 	 Case N 357/2008 Fri-El Acerra S.r.l. (Italy), paragraph 40. See also Commission decision of 15.9.2010, C 8/2009 Fri-El Acerra, 

and the Authority’s Decision No 418/10/COL at Section II.3.1. 
(25) 	 See Case T-162/06 Kronoply v. Commission [2009] ECR II-1, paragraph 81: “As stated in recital 30 of the Decision, the aim of 

applying the criterion set out in point 4.2 of the Guidelines is to ascertain the existence of incentive effect without unduly delaying 
the investment by carrying out a full analysis of the economic circumstances of the recipient’s investment decision, which might 
prove very difficult or time-consuming. The latter concern explains why the finding that the aid application was made before the 
start of the investment project is enough in itself, according to the Commission, to raise the presumption that an incentive effect 
exists”.

(26) 	 See Case T-162/06 Kronoply v. Commission [2009] ECR II-1, paragraph 80. “It should be observed that that provision refers to 
a circumstance of a chronological nature and therefore points to an examination ratione temporis, which is perfectly suitable for 
determining whether an incentive effect exists. That examination must be made by reference to the decision to invest taken by the 
undertaking concerned, which marks the beginning of the dynamic process that an operating investment such as that undertaken by 
Kronoply necessarily constitutes”.

(27) 	 The Authority notes that the rate of corporate income tax have been increasing in Iceland from 2008 and 2009, when it was 15%, 
while it had been 18% 2002–2007. The tax rate was raised again to 18% on 1.1.2010 and to 20% on 1.1.2011.
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rate at the time of signing an investment agreement was the tax rate that could be guaranteed to 
the beneficiary. By fixing the maximum tax rate (15%) as that which was applicable at a point in 
time prior to the entry into force of the Scheme, the aid granted under the Becromal Investment 
Agreement was granted on terms which were more favourable than those set out in the approved 
Scheme. The Authority takes the preliminary view that the Becromal Investment Agreement fell 
in this respect outside the scope of the approved Scheme.

4.3.1.3	 The investment costs and aid ceiling

107)	 The Authority has consistently considered that fiscal aid granted to provide an incentive for 
firms to embark on certain specific projects (investment in particular) and which is limited in its 
intensity with respect to the costs of carrying out the project, is no different from a subsidy and 
may be treated in the same manner. Nevertheless, such aid schemes must lay down rules which 
are sufficiently transparent to enable the benefit conferred to be quantified.(28)

108)	 The Authority consequently considers that for aid such as the tax measures granted under the 
Scheme and in the Becromal Investment Agreement to be characterised as investment aid:  
(i) it must be linked to the carrying-out of specific project(s); (ii) it must be based on an amount 
invested in the region; (iii) it must be possible to quantify the aid (assess the precise volume); and 
(iv) there must be a ceiling expressed as a percentage of the amount invested in the region.(29) 

109)	 The Becromal Investment Agreement refers to € 117.25 million as the total investment cost. 
However, it is not clear whether this is regarded as the eligible investment costs under the 
Scheme. Moreover, the agreement does not refer to aid intensities or a fixed aid ceiling. Neither 
does the agreement appear to provide for a mechanism for quantifying the aid.

110)	 Furthermore, the Authority observes that the Becromal Investment Agreement’s preamble refers 
to the investment project as to be constructed in two phases, where the second phase would 
expand the production capacity of the plant. The first phase, approximately € 66 million in 
investment, appears to have been expected to be operational by the end of March 2011 while 
the total investment costs are envisaged at €117.25 million by end of year 2014. Thus, it appears 
that the second phase (the expansion) would almost double the initial investment by end of 2014. 
However, the agreement does not contain any explicit commitment on behalf of the company to 
complete the construction of the second phase (or the whole project). Moreover, the agreement 
does not contain any explicit obligation as to the time limits for the construction. Since the first 
phase, according to information presently available to the Authority, appears to (have) become 
operational irrespective of whether the subsequent phase (the expansion) is eventually constructed, 
the Authority’s understanding is that the situation could arise in which Becromal could decide 
not to carry out the construction work required under the second phase of the envisaged project. 
This would entail considerably lower investment costs (€66 million instead of €117.5 million). 
The Authority accordingly takes the preliminary view that a question mark remains over whether 
the agreement ensures that a mechanism will be put in place to guarantee whether and how the 
applicable aid intensities under the Regional Aid Guidelines would be ensured in this case. 

111)	 In the light of the above, the Authority has doubts as to whether the Becromal Investment 
Agreement complies with the conditions set out in Decision No 390/10/COL, since the agreement 
does not demonstrate that the rules on eligible expenses under the Regional Aid Guidelines are 
ensured when fixing the eligible investment costs; there is no explicit obligation to carry out the 
second phase of the project, the aid appears not to have been quantified and there is no aid ceiling 
expressed in the agreement.

4.3.1.4	 The possibility for an extended period of tax exemptions – operating aid

112)	 Article 15.3 of the Becromal Investment Agreement reads:

	 During the 13 years following the date of this Agreement the Parties shall have concluded 
discussions regarding a possible extension of this Agreement for a period of a further 13 years 
following the date of expiration set forth in Article 15.2, on mutually agreeable terms.

(28) 	 See the Authority´s Direct Business Taxation Guidelines at 4(3), also referred to in the Authority´s Decision No 390/10/COL.
(29) 	 See Decision No 390/10/COL, Section II.3.3.
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113)	 This provision opens up the possibility of negotiations regarding an extension of the tax 
derogations which are provided for in the agreement beyond the time limit set out in the Scheme 
– that is, 13 years as of the signature of the agreements and 10 years from the date at which the 
obligation to pay tax is triggered. Such a provision is outside the scope of the Scheme as approved. 
Moreover, it is the Authority’s preliminary view that such a provision would be incompatible with 
the EEA Agreement, as it is not linked to an initial investment, but instead reduces the costs which 
Becromal would normally have to bear in the course of pursuing its day-to-day business activities 
and is consequently to be classified as operating aid. 

114)	 The Authority notes that the tax derogations do not appear to comply with the conditions for 
granting operating aid set out in Chapter 5 of the Regional Aid Guidelines. In particular, the 
measures are not granted in respect of a predefined set of eligible expenditures or costs, as is 
stipulated in paragraph 66 of the Regional Aid Guidelines. The Authority’s preliminary view 
is that operating aid to Becromal would not be compatible under Article 61(3)(c) of the EEA 
Agreement and the Regional Aid Guidelines.

4.3.1.5	 Credit balance against future tax 

115)	 The Becromal Investment Agreement contains the following clause at Article 7.6:

	 The aggregate amount of income tax levied on and paid by the Companies from 7 July 2009 to 
the date of signature of this Agreement shall constitute a credit balance which shall be set off 
against income tax which the Companies become liable to pay from the date of signature of this 
Agreement and during the remainder of the Contract Period. 

116)	 In the Authority´s preliminary view, the clause provides for a retroactive grant of aid. Such a grant 
would fall outside the scope of the Scheme, and would be incompatible with the EEA Agreement, 
for the same reasons set out above in Section 4.3.1.1.

4.3.1.6	 Large Investment Project and individual notification obligation

117)	 In instances where the level of aid from all sources is above certain thresholds provided for under 
paragraph 53 of the Regional Aid Guidelines, an individual notification obligation applies. The 
total investment costs of the Becromal project appear to equate to € 117.25 million. The project 
therefore appears to qualify as a large investment project under Section 4.3 of the Regional 
Aid Guidelines.(30) The Authority has not been provided with information with regard to the 
aid intensities, and therefore is not in a position to exclude the possibility that an individual 
notification obligation should apply to the Becromal Investment Agreement under paragraph 
53 of those Guidelines. As regards the conditions for the detailed verification obligation set out 
in the Authority’s Guidelines on Criteria for an In-depth Assessment of Regional Aid to Large 
Investment Projects(31) (“the LIP Guidelines”) the Authority notes that the Icelandic authorities 
bear the burden of proof on the point that the market situations to which paragraph 57 (a) and (b) 
of the Regional Aid Guidelines refer do not apply. 

4.3.2	 The Kísilfélagið Investment Agreement

4.3.2.1	 The project

118)	 On 17 February 2011 the State signed an Investment Agreement with Íslenska Kísilfélagið 
on tax concessions for the construction of a silicon metal production plant in Helguvík in 
the Municipality of Reykjanesbær. The plant’s production capacity is 50 000 metric tons of 
metallurgical grade silicon, and up to 20 000 metric tonnes of Silica dust per year. 

4.3.2.2	 Contract between Íslenska Kísilfélagið and the Municipality of Reykjanesbær and the Harbour 
Fund

(30) 	 Large investment project is an initial investment as defined by the Guidelines with an eligible expenditure above € 50 million, see 
paragraph 49 of those Guidelines.

(31) 	 Available at http://www.eftasurv.int/media/state-aid-guidelines/Part-III----Criteria-for-an-In-depth-Assessment-of-Regional-Aid-
to-Large-Investment-Projects.pdf 
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119)	 The Kísilfélagið Investment Agreement makes the following reference to a contract which was 
signed between Íslenska Kísilfélagið on the one hand and the municpality of Reykjanesbær and 
the Harbour Fund on the other hand in:

	 The Municipality of Reyjanesbær and the Harbour Fund have executed an Agreement with the 
Company on Licensing and Charges relating to the Project, including principles on property tax 
and landlease.(32)

120)	 It is not clear whether this contract is – as a whole or in part – regarded by the Icelandic authorities 
as having been entered into on the basis of the Scheme. The Authority has not been provided 
with a copy or any further details of the contract to which the Kísilfélagið Investment Agreement 
refers. Therefore, the Authority is not in a position to assess whether the contract referred to was 
entered into within the scope of the Scheme.

4.3.2.3	 Link to an earlier investment agreement and the incentive effect

121)	 The Kísilfélagið Investment Agreement refers to a previous agreement between the State and 
the company. This agreement concerns the same project, and was entered into on 29 May 
2009, before the entry into force of the Scheme. Section N of the preamble to the Kísilfélagið 
Investment Agreement contains the following:

	 The Investment Agreement, dated 29 May 2009, also contains a commitment to enter into a 
complete Investment Agreement, “similar to the Investment agreements the Government has 
previously concluded in relation to other large-scale power intensive investment projects in 
Iceland”. In this respect the Investment Agreement signed on 29 May 2009 was regarded as “a 
preliminary step towards the conclusion of a more comprehensive investment agreement between 
the Parties.”

122)	 The Authority‘s preliminary view is that the agreement entered into on 29 May 2009 constitutes 
a Special Investment Agreement, as referred to in the Supplementary Regulation, as described 
above in Section I.3.3 of this Decision. 

123)	 Based on the reasoning set out in Section 4.3.1.1 above regarding an identical provision in the 
Becromal Investment Agreement, the Authority has doubts as to whether the necessary incentive 
effect criteria have been fulfilled in the Kísilfélagið Investment Agreement. The Authority, 
however, notes that it does not at present have information about the status of this project.

4.3.2.4	 The investment costs and aid ceiling

124)	 Under the Kísilfélagið Investment Agreement, construction of the silicon metal production plant 
is envisaged to take place in two or more steps during a three year period. The agreement does 
not provide for any start or end dates for the construction of this plant, nor for any of the steps 
required for such a construction to take place. Moreover, the agreement neither refers to eligible 
or total investment costs, nor does it stipulate the aid intensities or fix an aid ceiling. 

125)	 Based on the reasoning set out in Section 4.3.1.3 above regarding the Becromal Investment 
Agreement, the Authority has doubts as to whether the aid can be charcterised as investment aid. 
Similarily, the Authority has not been provided with any arguments as to whether operating aid 
to Íslenska Kísilfélagið would be compatible with the EEA Agreement.

4.3.2.5	 Addtional aid in case of amendments of the Scheme

126)	 The Kísilfélagið Investment Agreement contains the following clause at Article 22.8:

	 In the event amendments are made to Act No 99/2010 which are regarded by the Company, as 
providing further incentives than already stipulated in the Act, the Government shall upon request 
by the Company amend this Agreement and provide the Company with the new incentives, which 
shall enter into force from date of signature of the amended Agreement.

(32) 	 Referred to in section G of the preamble to the Kísilfélagið Investment Agreement.
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127)	 This provision sets out an unconditional obligation for the State to grant additional aid to the 
beneficiary for a project which has already been granted aid under the Scheme, should future 
amendments to the Scheme prove more beneficial for Íslenska Kísilfélagið. This obligation is not 
linked to new investment. The Authority takes the preliminary view that this provision guarantees 
the beneficiary a right to a grant of aid going beyond the initial grant of aid made under the 
Scheme, and therefore entails an element of aid which falls outside the scope of the Scheme.

128)	 Moreover, it is the Authority’s preliminary view any aid granted under the clause would be 
properly classified as operating aid since it is not linked to an initial investment. The Authority 
takes the preliminary view that such a clause is incompatible with the EEA Agreement. In 
particular, the measures are not granted in respect of a predefined set of eligible expenditures or 
costs, as is stipulated in paragraph 66 of the Regional Aid Guidelines.

4.3.2.6	 Effectiveness guarantee

129)	 Article 7 of the Kísilfélagið Investment Agreement is entitled “Government Taxes”. It contains 
the following clause at Article 7.9: 

	 The concessions, exemptions, derogations and other stipulations of Article 7.1 to 7.6 shall 
remain in full force and effect for 10 years from the day the relevant taxable obligation or charge 
obligation is activated by the Company, however never more than 13 years from date of signature 
of this Agreement, notwithstanding eventual changes of Act No. 90/2003, on Income Tax, Act No. 
4/1995 on Revenues of Municipalities and Act No. 38/2010, on Íslandsstofa or any other law or 
secondary legislation which might otherwise limit or reduce the effect intended by the provisions 
of Article 7.1 to 7.6. The concessions, exemptions, derogations and other stipulations of Article 
7.7 to 7.8 shall remain in full force and effect for the Contract Period stipulated in Article 16 of 
this Agreement or any other law or secondary legislation which might otherwise limit or reduce 
the effect intended by the provisions of Article 7.7 to 7.8.(33)

130)	 It is the Authority´s preliminary view that this clause has a broader application than the scope 
of the Scheme as approved by Decision No 390/10/COL. As set out above in paragraph 35, 
guarantee against future legislation in itself constitutes state aid. While the tax exemptions set out 
in the approved Scheme are limited to certain, predefined allowable derogations from statutory 
legislation, the text cited above appears to refer to a broader application insofar as amendments 
of provisions of the legislation referred to, other than those explicitly covered by the Scheme, 
would have the effect as to “otherwise limit or reduce the effect intended”. As set out above, one 
of the conditions for tax measures to be classified as investment aid is that it must be possible 
to quantify the aid (by assessing the precise volume of the aid granted). Under Article 7.9 of the 
Kísilfélagið Agreement, it would, in the Authority´s preliminary view, be impossible to quantify 
the aid. The clause refers to possible alteration of not only the Act on Income Tax and of the 
Act on Municipal Revenues, but also “any other law or secondary legislation”. This wording 
appears to give the clause a very broad potential scope. It is the Authority’s preliminary view 
that such an open guarantee clause would not give sufficient transparency to enable the benefit 
to be quantified. In that case it would entail operating aid, which in the Authority’s preliminary 
view would be incompatible with the EEA Agreement, for the same reasons as set out above in 
paragraphs 114 and 128 above.

4.3.3	 The Verne Investment Agreement

4.3.3.1	 The project and the incentive effect of the aid

131)	 The Verne Investment Agreement was signed on 27 September 2011. The project concerns a data 
centre complex in the municipality of Reykjanesbær(34) comprising four individual buildings 
housing electrical, mechanical, and IT equipment and additional administrative and electrical 
support buildings, serving mostly non Icelandic international clients with the aim to commence 
operations in 2011.

(33) 	 Article 7.9 of the Kísilfélagið Investment Agreement.
(34) 	 The Verne Investment Agreement refers to the date centre complex as “initially” in Reykjanesbær.
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132)	 It appears that this agreement relates to the same, or a similar, investment project to a project 
which was the subject of the Authority’s Decision No 418/10/COL on 3 November 2010 to open 
a formal investigation procedure into an investment agreement between the Icelandic State and 
Verne (see Section I.2.3 of that Decision). Following the Authority´s Decision, the Icelandic 
authorities withdrew their notification and the Authority did not further pursue the matter as 
regards the previous investment agreement as such further.(35) 

133)	 The Authority observes that no explicit reference is made to any previous investment agreement 
in the Verne Investment Agreement. Indeed, in the preamble to the Verne Investment Agreement it 
is stated that: “In line with Act No 99/2010 the Investment Agreement only relates to new buildout 
of data center space and infrastructure, which has not yet been undertaken.” Nonetheless, 
the Authority also notes that the estimated potential level of investment is USD 675 million 
“over and above prior preparatory investment”, whereas the estimated investment was USD 
726 million in the project under assessment in the Authority’s Decision No 418/10/COL. The 
Authority accordingly has doubts over whether these are in fact two different projects. The 
Verne Investment Agreement refers to Verne Holdings Ltd. together with its subsidiaries and its 
investors, amongst other the Wellcome Trust, Novator, and General Catalyst partners, having 
been taking the necessary preliminary steps towards the establishment of the project described 
above in paragraph 131. The beneficiary in both cases is the parent company in the Verne  
Group.(36) Both agreements refer to power consumption that “could exceed 140MW”.(37) The 
investors are at least partially the same in both cases, the location of the data centre appears 
to be the same in both cases (Reykjanesbær) and from the limited information provided on the 
project itself in the Verne Investment Agreement it appears to be the same or at least a similar 
project as the one that was subject to the Authority’s Decision No 418/10/COL. Reference 
is made to the description of that project under Section I.2.3 of that Decision. If the project 
is the same, the construction of the project, according to the facts as established in Decision  
No 418/10/COL, started in early 2008. In light of this information the Authority’s preliminary 
view is that it appears that the Verne Investment Agreement concerns a project on which work 
had already started at the time of the signature.

134)	 On this basis the Authority has doubts as to whether the Verne Investment Agreement can be 
considered to have been entered into within the scope of the Scheme. Furthermore, the Authority 
refers to the reasoning for its Decision No 418/10/COL on opening the formal investigation 
procedure into the previous investment agreement with Verne, see that Decision at Section II.3.1. 
Moreover, on the same reasoning set out above in paragraphs 98 to 102 (regarding the Becromal 
Investment Agreement), the Authority has doubts as to whether the aid could be considered 
compatible with the EEA Agreement.

4.3.3.2	 The investment costs and aid ceiling

135)	 Reference is made to the discussion under paragraph 107 above, as regards the Direct Business 
Taxation Guidelines. In the case of Verne Investment Agreement, the total investment costs, 
which appear to be regarded as eligible under the Regional Aid Guidelines, are fixed to  
$ 675 million. However, there is no clear link between the investment and the envisaged aid. 
Moreover, the envisaged aid has not been quantified in the Verne Investment Agreement, and 
no ceiling has been expressed therein either. These elements run counter to the provisions of the 
Scheme as approved.

136)	 Accordingly, applying the reasoning set out in Section 4.3.1.3 above with regard to the Becromal 
Investment Agreement, it is the Authority´s preliminary view that the Verne Investment 
Agreement does not comply with the conditions set out in Decision No 390/10/COL, since 
the agreement does not demonstrate that the rules on eligible expenses under the Regional Aid 
Guidelines are met when fixing the eligible investment costs. In this respect there is no explicit 
obligation to carry out the second phase of the project, the aid appears not to have been quantified 
and there is no aid ceiling expressed in the agreement (which means that the Direct Business 
Taxation Guidelines have not been complied with). Similarly, the Authority cannot at this point 
conclude that operating aid can be found compatible under the Regional Aid Guidelines.

(35) 	 See the Authority´s Decision No 261/12/COL at Section I.1.
(36) 	 See footnote 16 in this Decision.
(37) 	 See footnote 8 in Decision No 418/10/COL and paragraph 5 in the Verne Investment Agreements’ preamble. 
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4.3.3.3	 Additional aid in case of amendments of the Scheme

137)	 Article 23.7 of the Verne Investment Agreement contains an identical clause as regards the 
unconditional right to request increased aid, should the Scheme be expanded, as the Kísilfélagið 
Investment Agreement, referred to at paragraphs 126 to 128 above. The Authority has the same 
doubts as expressed in the cited paragraphs.

4.3.3.4	 Effectiveness guarantee

138)	 Article 7.9 contains an identical clause as the Kísilfélagið Investment Agreement, cited above at 
paragraph 129. Based on the reasoning set out in paragraph 130, the Authority has doubts as to 
whether the effectiveness guarantee can be regarded as compatible with the EEA Agreement.

4.3.3.5 Large Investment Project

139)	 In the light of the total investment costs referred to in the Verne Investment Agreement it cannot 
be excluded that the project qualifies as a large investment project under Section 4.3 of the 
Regional Aid Guidelines. The Authority has not been provided with information which would 
exclude the possibility that the individual notification procedure provided for under that section 
should apply to the project.

4.3.4	 Conclusion regarding aid to Becromal, Kísilfélagið and Verne

140)	 On the basis of the above, the Authority has doubts as to whether aid to Becromal, Kísilfélagið 
and Verne has been granted within the scope of the Scheme. The Authority takes the preliminary 
view that the agreements were concluded outside the scope of the approved Scheme, and should 
therefore be classified as individual aid that should have been notified to the Authority. 

141)	 Furthermore, the Authority has doubts as to whether the aid to Becromal, Kísilfélagið and Verne 
was granted before the work started on the projects, and as to whether that aid was limited to a 
defined investment project. 

142)	 Moreover, the Authority has doubts as to whether a provision entailing an unconditional 
obligation for the State to grant additional aid in the case of amendments made to the Scheme 
can be classified as investment aid, and the Authority has not been provided with reasoning as to 
the compatibility of such operating aid. Finally, the Authority has doubts as to the compatibility 
of the effectiveness guarantee.

143)	 Lastly, it is the preliminary view of the Authority that it cannot be excluded that the aid granted 
may be properly subject to the procedure provided for under Section 4.3 of the Regional Aid 
Guidelines for large investment projects, in particular as regards the Becromal and Verne 
Investment Agreements.

4.3.5	 The Thorsil Investment Agreement

144)	 The Thorsil Investment Agreement was signed on 30 December 2010. It concerns a silicon metal 
production plant to be built in the municipality of Ölfus, with an annual production capacity of 
approximately 50 000 metric tons. The plant’s start-up is scheduled to take place in October 2014. 
The Authority has the following doubts as to whether certain elements of the agreement fulfil the 
criteria set out in the Scheme.

145)	 First, the Thorsil Investment Agreement contains an identical clause to the one set out in the 
Becromal Investment Agreement (see Section 4.3.1.4 above), on the possibility of an extension 
of the aid period beyond the maximum duration provided for in the Scheme. Following the same 
reasoning as set out at paragraphs 113 to 114 above, the Authority has doubts as to whether the 
agreement falls within the scope of the Scheme and whether such a clause is compatible with the 
EEA Agreement, as it would be operational aid.

146)	 Second, reference is made to the discussion under paragraph 107 above, as regards the Direct 
Business Taxation Guidelines. In the case of the Thorsil Investment Agreement, the total 
investment costs are not presented and there is no link between the investment and the envisaged 
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aid, which has not been quantified in the agreement, as stipulated in the Scheme as approved. 
Moreover, no aid ceiling has been expressed.

147)	 Accordingly, the Authority has doubts as to whether the Thorsil Investment Agreement complies 
with the conditions set out in Decision No 390/10/COL, insofar as the agreement does not 
demonstrate that the rules on eligible expenses under the Regional Aid Guidelines have been met 
when fixing the eligible investment costs; there is no explicit obligation to carry out the second 
phase of the project, the aid appears not to have been quantified and no aid ceiling has been 
expressed in the agreement and thus the requirements of the Direct Business Taxation Guidelines 
have also not been met. Similarly, the Authority cannot conclude that any operating aid that might 
be involved can be found compatible with EEA Law under the Regional Aid Guidelines.

4.3.6	 The GMR Investment Agreement

148)	 On 7 May 2012 the State entered into an agreement with GMR Endurvinnslan on the granting 
of tax exemptions for the construction of a recycling plant at Grundartangi in the municipality of 
Hvalfjarðarsveit. The agreement states that GMR intends to commence production at the end of 
2012 and to have the plant fully operational in 2014. The agreement does not contain any further 
description of the project, its scale or the volume of the investment and the Authority is not in 
possession of any further details to verify whether the agreement was entered into within the 
scope of the Scheme in this respect. 

149)	 The Authority notes that the GMR Investment Agreement contains an identical clause to that 
found in the Kísilfélagið Investment Agreement (see paragraphs 126 to 128 above) as regards the 
establishment of an unconditional right to request increased aid, should the Scheme be expanded. 
The Authority has the same doubts regarding the inclusion of this clause in the GMR Investment 
Agreement as those which it has expressed in the cited paragraphs.

150)	 Furthermore, the total investment costs are not presented in the GMR Investment Agreement. 
Nor is there a link between the investment and the envisaged aid, which was not quantified in the 
agreement, as is stipulated in the Scheme as approved. Nor has an aid ceiling been expressed in 
the agreement.

151)	 Article 7.9 contains an identical clause as the Kísilfélagið Investment Agreement, cited above at 
paragraph 129. Based on the reasoning set out in paragraph 130, the Authority has doubts as to 
whether the effectiveness clause in can be regarded as compatible with the EEA Agreement.

152)	 Based on its reasoning regarding the Becromal Investment Agreements, discussed in Section 
4.3.1.3 above, the Authority has doubts as to whether the aid can properly be charcterised as 
investment aid. Similarily, the Authority has not been provided with any arguments as to whether 
operating aid to GMR would be compatible with the EEA Agreement.

153)	 Article 22.7 of the GMR Investment Agreement contains an identical clause to that which is set 
out in the Kísilfélagið Investment Agreement (see paragraphs 126 to 128 above) as regards the 
unconditional right to request increased aid, should the Scheme be expanded. The Authority has 
the same doubts as expressed in the cited paragraphs.

4.3.7	 The Marmeti Investment Agreement

154)	 The last agreement entered into on the basis of the Scheme is an agreement signed after the 
initiation of the present case, dated on 28 January 2013. This agreement was concluded between 
the State and Marmeti, a company established in 2012 for the construction and operation of a fish 
processing factory in Sandgerði. 

155)	 The envisaged start-up of the factory is at the beginning of 2013. Since the Investment Agreement 
was only signed in late January 2013, this raises questions as to whether work may in fact have 
already started on the project before the signing of the agreement, contrary to the requirements of 
the Scheme as approved.(38) The Authority therefore has doubts as to whether the agreement was 
concluded within the scope of the Scheme.

(38) 	 Article 21 of the Act, see Decision No 390/10/COL at Section I.2.13.
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156)	 The agreement does not contain any further description of the project, its scale or the volume of 
the investment, quantification of the aid, aid ceiling or aid intensities and the Authority is not at 
this point in possession of any further details to verify whether the agreement is in compliance 
with these conditions of the Scheme. 

157)	 The Authority notes that the agreement contains, at Article 20.7, an identical clause as that which 
is set out in the Kísilfélagið Investment Agreement (paragraphs 126 to 128 above) as regards the 
unconditional right to request increased aid, should the Scheme be expanded. The Authority has 
the same doubts as expressed in the cited paragraphs.

158)	 Based on its line of reasoning regarding the Becromal Investment Agreements, discussed in 
Section 4.3.1.3. above, the Authority has doubts at to whether the aid can be charcterised as 
investment aid. Similarily, the Authority has not been provided with any arguments as to whether 
possible operating aid to Marmeti would be compatible with the EEA Agreement.

159)	 Article 7.9 of the Marmeti Investment Agreement contains an identical clause as the Kísilfélagið 
Investment Agreement, cited above at paragraph 129. Based on the reasoning set out in  
paragraph 130, the Authority has doubts as to whether the effectiveness guarantee can be regarded 
as compatible with the EEA Agreement.

4.3.8	 Conclusion

160)	 As set out above, the Authority has doubts as to whether aid granted under the Becromal 
Investment Agreement, the Kísilfélagið Investment Agreement and the Verne Investment 
Agreement are granted within the scope of the Scheme. 

161)	 Moreover, the Authority has doubts as to whether the Marmeti Investment Agreement is 
concluded within the scope of the Scheme, as regards the incentive effect requirement. Further, 
the Authority has doubts as to whether certain clauses of the Marmeti Investment Agreement 
grant aid outside the approved Scheme.

162)	 Further, the Authority has doubts as to whether elements of the Thorsil Investment Agreement and 
the GMR Investment Agreement provide for aid granted aid outside the approved Scheme. 

163)	 The Authority thus has doubts as to whether aid granted under all six Investment Agreements can 
be considered compatible with the EEA Agreement. 

5. Conclusion

164)	 Based on the information submitted by the Icelandic authorities, the Authority cannot exclude 
the possibility that the aid measures described above constitute state aid within the meaning of  
Article 61(1) of the EEA Agreement. The Authority also has doubts as to whether these measures 
comply with Article 61(3) of the EEA Agreement, in conjunction with the requirements laid 
down in the Authority’s Regional Aid Guidelines. The Authority, therefore, doubts that the above 
measures are compatible with the functioning of the EEA Agreement.

165)	 Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged 
to open the formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3. The 
decision to open a formal investigation procedure is without prejudice to the final decision of the 
Authority, which may conclude that the measures in question are compatible with the functioning 
of the EEA Agreement.

166)	 In light of the foregoing considerations, the Authority, acting under the procedure laid down in 
Article 1(2) of Part I of Protocol 3, invites the Icelandic authorities to submit their comments 
within one month of the date of receipt of this Decision. 

167)	 In light of the foregoing considerations, within one month of receipt of this decision, the 
Authority request the Icelandic authorities to provide all documents, information and data needed 
for assessment of the compatibility of the Scheme, as amended by Regulation No 1150/2006, the 
notified proposed amendments and the six Investment Agreements referred to in this Decision.
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168)	 The Authority requests the Icelandic authorities to forward a copy of this decision to the potential 
aid recipients of the aid immediately. 

169)	 The Authority must remind the Icelandic authorities that, according to Article 14 of Part II of 
Protocol 3, any incompatible aid unlawfully granted to the beneficiaries will have to be recovered, 
unless (exceptionally) this recovery would be contrary to a general principal of EEA law. 

HAS ADOPTED THIS DECISION:
Article 1

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened into the 
Investment Incentives Scheme, with amendments notified by the Icelandic authorities, and as amended by 
Regulation No 1150/2010, implemented by the Icelandic authorities.

Article 2

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is opened into the 
following Investment Agreements entered into by the Icelandic authorities:

1. Agreement entered into 30 December 2010 between the State and Becromal Iceland ehf., Becromal
Properties ehf., Stokkur Energy efh. and Becromal S.p.A.;

2. Agreement entered into 30 December 2010 between the State and Thorsil ehf., Stokkur Energy ehf.
and Timminco Limited;

3. Agreement entered into 17 February 2011 between the State and Íslenska Kísilfélagið ehf.,
Tomahawk Development á Íslandi ehf. and GSM Enterprises LLC;

4. Agreement entered into 27 September 2011 between the State and Verne Real Estate II ehf. and
Verne Holdings Ltd;

5. Agreement entered into 7 May 2012 between the State and GMR Endurvinnslan ehf.; and
6. Agreement entered into 28 January 2013 between the State and Marmeti ehf.

Article 3

The Icelandic authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their 
comments on the opening of the formal investigation procedure within one month from the notification 
of this Decision. 

Article 4

The Icelandic authorities are requested to provide within one month from notification of this decision, all 
documents, information and data needed for assessment of the compatibility of the aid measures.

Article 5

This Decision is addressed to Iceland.

Article 6

Only the English language version of this decision is authentic.

Decision made in Brussels, on 30 April 2013.

For the EFTA Surveillance Authority

Oda H. Sletnes	 Sabine Monauni-Tömördy
President	 College Member
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Ríkisaðstoð – Ákvörðun um að loka máli sem varðar aðstoð vegna samþykkis 
viðeigandi ráðstafana af hálfu EFTA-ríkis

Eftirlitsstofnun EFTA hefur gert tillögu um viðeigandi ráðstafanir vegna eftirtalinnar aðstoðarráðstöfunar 
sem stjórnvöld á Íslandi samþykktu: 

Dagsetning ákvörðunar: 24. apríl 2013

Málsnúmer: 70958

Ákvörðunarnúmer: 159/13/COL

EFTA-ríki: Ísland

Fyrirsögn: Ríkisaðstoð veitt Landsvirkjun og Orkuveitu Reykjavíkur

Lagaheimild: Lög nr. 42/1983 um Landsvirkjun, Sveitarstjórnarlög nr. 45/1998, lög nr. 139/2001 um 
stofnun sameignarfyrirtækis um Orkuveitu Reykjavíkur og lög nr. 121/1997 um ríkisábyrgðir 

Markmið: á ekki við

Aðstoðarform: Ótakmarkaðar ábyrgðir eigenda, ríkis og borgar, til handa Landsvirkjun og Orkuveitu 
Reykjavíkur án þess að fullnægjandi markaðsgjald sé greitt

Atvinnugreinar: Raforkugeirinn

Nánari upplýsingar: Á grundvelli ráðstafana sem gripið hefur verið til og frekari skuldbindinga af 
hálfu stjórnvalda á Íslandi til að afnema ótakmarkaða ríkisábyrgð til handa Landsvirkjun og Orkuveitu 
Reykjavíkur var áhyggjum Eftirlitsstofnunar EFTA þess efnis að aðstoðarkerfið væri ósamrýmanlegt EES-
samningnum eytt og rannsókninni var hætt.

Fullgildan texta ákvörðunarinnar, að trúnaðarupplýsingum slepptum, er að finna á vefsetri Eftirlitsstofn
unar EFTA:

http://www.eftasurv.int/state-aid/state-aid-register/

 2013/EES/45/02



15.8.2013 Nr. 45/29EES-viðbætir við Stjórnartíðindi Evrópusambandsins

(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerð EB“).

Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(mál COMP/M.6850 – Marine Harvest/Morpol)

1. Framkvæmdastjórninni barst 9. ágúst 2013 tilkynning samkvæmt 4.  gr. reglugerðar ráðsins (EB)
nr.  139/2004  (1) um fyrirhugaða samfylkingu þar sem norska fyrirtækið Marine Harvest ASA
(„Marine Harvest“) öðlast með hlutafjárkaupum að fullu yfirráð, í skilningi stafliðar b) í 1. mgr. 3. gr. 
samrunareglugerðar EB, í norska fyrirtækinu Morpol SAS („Morpol“).

2. Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

– Marine Harvest: eldi, vinnsla og dreifing á laxi, lúðu og sjávarafurðum

– Morpol: eldi, vinnsla og dreifing á fjölbreyttum afurðum úr laxi

3. Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið,
geti fallið undir gildissvið samrunareglugerðar EB. Fyrirvari er þó um endanlega ákvörðun.

4. Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa
fram að færa um hina fyrirhuguðu samfylkingu.

Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi
birtist í Stjtíð. ESB (C 238, 17. ágúst 2013). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01),
með rafpósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni
COMP/M.6850 – Marine Harvest/Morpol, á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
J-70
B-1049 Brussels

ESB-STOFNANIR
FRAMKVÆMDASTJÓRNIN

 2013/EES/45/03
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(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerð EB“).
(2)	 Stjtíð. ESB C 56, 5.3.2005, bls. 32 („tilkynning um einfaldaða málsmeðferð“).

Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(mál COMP/M.6989 – Aqualia/Mitsui/Severomoravské vodovody a kanalizace 
Ostrava/Aqualia Infraestructuras Inženýring)

Mál sem kann að verða tekið fyrir samkvæmt einfaldaðri málsmeðferð

1. Framkvæmdastjórninni barst 5. ágúst 2013 tilkynning samkvæmt 4. gr. reglugerðar ráðsins (EB) 
nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem spænska fyrirtækið Aqualia Gestión Integral 
del Agua, S.A. („Aqualia“), sem lýtur endanlegum yfirráðum Fomento de Construcciones y Contratas 
S.A., og japanska fyrirtækið Mitsui & Co., Ltd. („Mitsui“) öðlast með hlutafjárkaupum í sameiningu 
yfirráð, í skilningi stafliðar b) í 1. mgr. 3. gr. samrunareglugerðar EB, í tékknesku fyrirtækjunum 
Severomoravské vodovody a kanalizace Ostrava, a.s. („SmVaK“) og Aqualia Infraestructuras 
Inženýring, s.r.o. („AII“).

2. Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

– Aqualia: meðhöndlun, endurheimt, losun og hreinsun á föstum og fljótandi úrgangi og
drykkjarvatni, vatnstengd mannvirkjagerð, byggingarframkvæmdir og grunnvirki, umsýsla
með öllu vatnsferlinu

– Mitsui: starfsemi á fjölda markaða, m.a. fyrir járn og stál, málma sem innihalda ekki járn,
rafeindatæki, íðefni, orkutengda hrávöru, varahluti í vélknúin ökutæki og vélhjól, fjárfestingar
í grunnvirkjum

– SmVaK: vatnsdreifing, meðhöndlun skólps, rekstur og viðhald vatns- og skólphreinsistöðva í
Tékklandi og Póllandi

– AII: hönnun og sala á kerfum til að meðhöndla vatn og skólp fyrir iðnfyrirtæki og sveitarfélög,
greining á vatni og skólpeðju og taka vatnssýna í Tékklandi

3. Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið,
geti fallið undir gildissvið samrunareglugerðar EB. Fyrirvari er þó um endanlega ákvörðun. Hafa
ber í huga að þetta mál kann að verða tekið fyrir samkvæmt málsmeðferðinni sem kveðið er á um
í tilkynningu framkvæmdastjórnarinnar um einfaldaða málsmeðferð við meðhöndlun tiltekinna
samfylkinga samkvæmt samrunareglugerð EB (2).

4. Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa
fram að færa um hina fyrirhuguðu samfylkingu.

Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi
birtist í Stjtíð. ESB (C 234, 13. ágúst 2013). Þær má senda með símbréfi (faxnr. +32 (0)22 96
43 01), með rafpósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með
tilvísuninni COMP/M.6989 – Aqualia/Mitsui/Severomoravské Vodovody a Kanalizace Ostrava/
Aqualia Infraestructuras Inženýring, á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
J-70
B-1049 Brussels
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(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1 („samrunareglugerð EB“).
(2)	 Stjtíð. ESB C 56, 5.3.2005, bls. 32 („tilkynning um einfaldaða málsmeðferð“).

Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(mál COMP/M.7013 – Platinum Equity/CBS Outdoor)

Mál sem kann að verða tekið fyrir samkvæmt einfaldaðri málsmeðferð

1. Framkvæmdastjórninni barst 7. ágúst 2013 tilkynning samkvæmt 4.  gr. reglugerðar ráðsins (EB)
nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem bandaríska fyrirtækið Platinum Equity, LLC
(„Platinum“) öðlast með hlutafjárkaupum að fullu yfirráð, í skilningi stafliðar b) í 1.  mgr. 3.  gr.
samrunareglugerðar EB, í breska fyrirtækinu CBS Outdoor Europe („CBS Outdoor“).

2. Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

– Platinum: samruni, yfirtaka og rekstur fyrirtækja sem bjóða viðskiptavinum þjónustu og lausnir
í fjölda atvinnugreina, m.a. upplýsingatækni, fjarskiptum, vöruferlisstjórnun, málmsmíða
þjónustu, framleiðslu og dreifingu

– CBS Outdoor: auglýsingaskilti utan dyra og tengd þjónusta í Frakklandi, Írlandi, Ítalíu,
Hollandi, Spáni og Bretlandi

3. Frumathugun framkvæmdastjórnarinnar hefur leitt í ljós að samfylkingin, sem tilkynnt hefur verið,
geti fallið undir gildissvið samrunareglugerðar EB. Fyrirvari er þó um endanlega ákvörðun. Hafa
ber í huga að þetta mál kann að verða tekið fyrir samkvæmt málsmeðferðinni sem kveðið er á um
í tilkynningu framkvæmdastjórnarinnar um einfaldaða málsmeðferð við meðhöndlun tiltekinna
samfylkinga samkvæmt samrunareglugerð EB (2).

4. Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa
fram að færa um hina fyrirhuguðu samfylkingu.

Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi
birtist í Stjtíð. ESB (C 235, 14. ágúst 2013). Þær má senda með símbréfi (faxnr. +32 (0)22 96 43 01),
með rafpósti á netfangið COMP-MERGER-REGISTRY@ec.europa.eu eða í pósti, með tilvísuninni
COMP/M.7013 – Platinum Equity/CBS Outdoor, á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
J-70
B-1049 Brussels
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Ákvörðun um að hreyfa ekki andmælum við tilkynntri samfylkingu fyrirtækja

(mál COMP/M.6843 – Siemens/Invensys Rail)

Framkvæmdastjórnin ákvað hinn 18. apríl 2013 að hreyfa ekki andmælum við ofangreindri tilkynntri sam
fylkingu og lýsa hana samrýmanlega reglum sameiginlega markaðarins. Ákvörðunin er tekin í samræmi 
við staflið b) í 1. mgr. 6. gr. reglugerðar ráðsins (EB) nr. 139/2004. Óstytt útgáfa þessarar ákvörðunar er 
eingöngu til á ensku og verður hún birt eftir að felld hafa verið brott viðskiptaleyndarmál, ef einhver eru. 
Unnt verður að nálgast hana á eftirfarandi hátt:

−	 Á samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur 
vefsetursins geta leitað að samrunaákvörðunum með ýmsum hætti, m.a. eftir fyrirtæki, málsnúmeri, 
dagsetningu og atvinnugrein.

−	 Á rafrænu sniði á vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm), undir skjalnúmeri 
32013M6843. EUR-Lex er beinlínuaðgangur að löggjöf Evrópusambandsins.

Ákvörðun um að hreyfa ekki andmælum við tilkynntri samfylkingu fyrirtækja

(mál COMP/M.6847 – Triton/Suomen Lähikauppa)

Framkvæmdastjórnin ákvað hinn 22. febrúar 2013 að hreyfa ekki andmælum við ofangreindri tilkynntri 
samfylkingu og lýsa hana samrýmanlega reglum sameiginlega markaðarins. Ákvörðunin er tekin í sam
ræmi við staflið b) í 1. mgr. 6. gr. reglugerðar ráðsins (EB) nr. 139/2004. Óstytt útgáfa þessarar ákvörðunar 
er eingöngu til á ensku og verður hún birt eftir að felld hafa verið brott viðskiptaleyndarmál, ef einhver 
eru. Unnt verður að nálgast hana á eftirfarandi hátt:

−	 Á samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur 
vefsetursins geta leitað að samrunaákvörðunum með ýmsum hætti, m.a. eftir fyrirtæki, málsnúmeri, 
dagsetningu og atvinnugrein.

−	 Á rafrænu sniði á vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm), undir skjalnúmeri 
32013M6847. EUR-Lex er beinlínuaðgangur að löggjöf Evrópusambandsins.
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Ákvörðun um að hreyfa ekki andmælum við tilkynntri samfylkingu fyrirtækja

(mál COMP/M.6885 – SDNV/Germanischer Lloyd)

Framkvæmdastjórnin ákvað hinn 15. júlí 2013 að hreyfa ekki andmælum við ofangreindri tilkynntri sam
fylkingu og lýsa hana samrýmanlega reglum sameiginlega markaðarins. Ákvörðunin er tekin í samræmi 
við staflið b) í 1. mgr. 6. gr. reglugerðar ráðsins (EB) nr. 139/2004. Óstytt útgáfa þessarar ákvörðunar er 
eingöngu til á ensku og verður hún birt eftir að felld hafa verið brott viðskiptaleyndarmál, ef einhver eru. 
Unnt verður að nálgast hana á eftirfarandi hátt:

−	 Á samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur 
vefsetursins geta leitað að samrunaákvörðunum með ýmsum hætti, m.a. eftir fyrirtæki, málsnúmeri, 
dagsetningu og atvinnugrein.

−	 Á rafrænu sniði á vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm), undir skjalnúmeri 
32013M6885. EUR-Lex er beinlínuaðgangur að löggjöf Evrópusambandsins.

Ákvörðun um að hreyfa ekki andmælum við tilkynntri samfylkingu fyrirtækja

(mál COMP/M.6948 – Telenor/Globul/Germanos)

Framkvæmdastjórnin ákvað hinn 3. júlí 2013 að hreyfa ekki andmælum við ofangreindri tilkynntri sam
fylkingu og lýsa hana samrýmanlega reglum sameiginlega markaðarins. Ákvörðunin er tekin í samræmi 
við staflið b) í 1. mgr. 6. gr. reglugerðar ráðsins (EB) nr. 139/2004. Óstytt útgáfa þessarar ákvörðunar er 
eingöngu til á ensku og verður hún birt eftir að felld hafa verið brott viðskiptaleyndarmál, ef einhver eru. 
Unnt verður að nálgast hana á eftirfarandi hátt:

−	 Á samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur 
vefsetursins geta leitað að samrunaákvörðunum með ýmsum hætti, m.a. eftir fyrirtæki, málsnúmeri, 
dagsetningu og atvinnugrein.

−	 Á rafrænu sniði á vefsetrinu EUR-Lex (http://eur-lex.europa.eu/en/index.htm), undir skjalnúmeri 
32013M6948. EUR-Lex er beinlínuaðgangur að löggjöf Evrópusambandsins.
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