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EFTA-STOFNANIR
EFTIRLITSSTOFNUN EFTA

Upplysingar fré EFTA-rikjunum um rikisadstod sem veitt hefur verid i samrzemi 2013/EES/44/01

vid gerdina sem um getur i lid 1j i XV. vidauka vio EES-samninginn (reglugerd

framkvamdastjérnarinnar (EB) nr. 800/2008 par sem tilgreindir eru tilteknir

flokkar adstodar sem samrymast sameiginlega markaonum til beitingar
87. og 88. gr. sattmalans (reglugerd um almenna hépundanpagu))

I. HLUTI
Tilvisunarnimer adstodar GBER 8/2013/REG
EFTA-riki Noregur
Hérad Oll hérud i Rumeniu Stada me0 tilliti til byggdaadstodar
Stofnun sem veitir adstod Heiti Innovasjon Norge
Postfang Postboks 448 Sentrum
NO-0104 Oslo
Norge
Vefsetur www.innovationnorway.no

Fyrirsdgn adstodarradstofunar

Préunarsjodur Nordomanna 2009-2014.

Aetlunin ,,Green Industry Innovation* i Rumeniu

Innlend lagaakveedi (tilvisun til
opinberrar utgafu lagaakvadanna)

Tillaga 1 S (2012-2013) Utanrikisraduneytid, bls. 85-95
http://www.regjeringen.no/nb/dep/ud/dok/regpubl/prop/2012-2013/prop-

1-s-20122013.html?id=703276

Vefsloo ad heildartexta adstodar-
akvadanna

WWW.norwaygrants-greeninnovation.no

Tegund adstodar

Adstodarkerfi

Ja

Sérakvedin adstod

A ekki vid

Gildistimi

Adstodarkerfi

12.3.2013 til 30.4.2016

Hlutgengar atvinnugreinar

Allar atvinnugreinar sem eiga rétt
4 a0stod

Allar atvinnugreinar

Tegund vidtakanda Litil og medalstor fyrirtaeki Ja
Storfyrirteki Ja
Orfyrirtaeki Ja
Frjals félagasamtok Ja
Fjarveiting Fyrirhugud arleg heildarfjarveiting Heildarfjarhaeo (2013-2016)
til kerfisins 21768 200 EUR
Adstodarform Styrkur Ja

(5. gr)



www.norwaygrants-greeninnovation.no
http://www.regjeringen.no/nb/dep/ud/dok/regpubl/prop/2012-2013/prop-1-s-20122013.html?id=703276
www.innovationnorway.no
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II. HLUTI

Almenn markmid

Markmid (upptalning)

Héamarksadstodarhlutfall i %

Litil og medalstor fyrir-

(upptalning) eda hamarksadstodarfjarhad teeki

i NOK —vidbotaradstod 1 %
Adstod til Adstodarkerfi Adstodarhlutfall 1 vergu 20% til litilla fyrirtaekja
byggdafjarfest- styrkigildi skal ekki vera 10% til medalstorra fyrir-

inga og til eflingar
atvinnu
(13. gr)

haerra en hamark byggda-
adstodar sem gildir & peim
tima sem adstodin er veitt &
vidkomandi svadi i Riimeniu
sem nytur adstodar.

tekja

Adstod til fjarfest-
inga til eflingar
atvinnu i litlum og
medalstorum fyrir-
teekjum

(15. gr.)

20% til litilla fyrirtaekja
10% til medalstorra fyrir-
teekja

Adstod i umhverfis-
verndarskyni
(17.-25. gr.)

Fjarfestingaradstod sem
gerir fyrirtaekjum kleift

a0 ganga lengra en krafist

er i reglum Evropubanda-
laganna um umhverfisvernd
eda auka umhverfisvernd

i peim tilvikum ad engum
slikum reglum er til ad dreifa
(18. gr))

Getid sérstakrar tilvisunar i
vidkomandi reglu

35%

20% til litilla fyrirtaekja
10% til medalstorra fyrir-
teekja

Adstod til kaupa & nyjum
samgongutekjum med
blinadi sem gengur lengra en
krafist er i EB-reglum, eda
baetir umhverfisvernd i peim
tilvikum ad engum slikum
reglum er til ad dreifa

(19. gr))

35%

20% til litilla fyrirtaekja
10% til medalstorra fyrir-
tekja

Adstod til ad taka snemma
upp vantanlegar reglur
Evropubandalaganna ad pvi
er vardar litil og medalstor
fyrirtaeki

(20. gr.)

15% til litilla fyrirteekja og
10% til medalstorra fyrir-
taekja ef fjarfestingin kemst
a0 fullu til framkvaeemda
meira en premur arum fyrir
gildistoku reglnanna (10% til
litilla fyrirteekja ef timinn er
skemmri en prji ar)

Fjarfestingaradstod i 60% 20% til litilla fyrirtaekja
umhverfisverndarskyni, veitt 10% til medalstorra fyrir-
til ad studla ad orkusparnadi teekja

(1. gr)

Fjarfestingaradstod i 45% 20% til litilla fyrirtaekja
umhverfisverndarskyni, veitt 10% til medalstorra fyrir-
til ad studla ad orkunytinni teekja

samvinnslu

(22. gr)

Fjarfestingaradstod i 45% 20% til litilla fyrirtaekja
umhverfisverndarskyni, veitt 10% til medalstorra fyrir-
til ad studla ad orkufram- teekja

leidslu med endurnyjan-

legum orkugjéfum

(23. gr)

Adstod til athugana 4 50% 20% til litilla fyrirtaekja
umbhverfisahrifum 10% til medalstorra fyrir-
(24. gr.) taekja
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Adstod vegna kaupa Adstod vegna kaupa 4 50%
4 ra0gjof fyrir litil og | radgjof fyrir litil og medal-
medalstor fyrirteki stor fyrirteki
og patttoku litilla og (26. gr.)
medalstorra fyrir-
teekja i kaupstefnum
(26.-27. gr.)
Adstod vegna patttoku litilla | 50%
og medalstorra fyrirteekja i
kaupstefnum
(27. gr.)
Adstod vegna rann- Adstod Grunnrann- 100%
sokna, préunar og vegna rann- sOknir
nysk&punar sokna- og (stafl. a) 1
(30.-37. gr.) prounarverk- | 2. mgr.
efna 31. gr)
(1. gr)
Ionrann- 50% 10% til medalstorra fyrir-
soknir teekja
(stafl. b) i 20% til litilla fyrirtaekja
2. mgr.
31.gr) Baeta ma vid 15%
styrkauka medan adstod-
arhlutfallid er ekki haerra
en 80% ef skilyrdum i
stafl b) i 4. mgr. 31. gr. er
fullnaegt.
bréunarstarf | 25% 10% til medalstorra fyrir-
(stafl. ¢) i teekja
2. mgr. 20% til litilla fyrirtaekja
31.gr)
Baeta ma vid 15%
styrkauka medan adstod-
arhlutfallid er ekki heaerra
en 80% ef skilyrdum i
stafl b) i 4. mgr. 31. gr. er
fullnzegt.
Adstod vegna teeknilegra 75% (idnrannsoknir) og 50%
hagkvemniathugana (prounarstarf) til litilla og
(32. gr) medalstorra fyrirtaekja
65% (id0nrannsoknir) og 40%
(prounarstarf) til storfyrir-
tekja
Adstod vid litil og medalstor | Adstodarhlutfall skal ekki
fyrirteeki vegna kostnadar vera haerra en adstodarhlutfall
sem tengist hugverkarétti a vegna rannsokna og prounar-
svidi idnadar verkefna
(33. gr) (3.-4. mgr. 31. gr.)
Adstod vid ung sprotafyrir- 1 milljon EUR
teeki
(35. gr)
Adstod til kaupa 4 rao- 200 000 EUR 4 hvern adstoo-
gjafarpjonustu og stodpjon- arpega a priggja ara timabili
ustu & svidi nyskdpunar
(36. gr)
Adstod til ad gera kleift ad
fa sérfreedimenntad starfsfolk
ad lani
(37. gr.)
Freeoslustarf Sértekt freedslustarf 25% 10% til medalstorra fyrir-
(38.-39. gr.) (1. mgr. 38. gr.) teekja
20% til litilla fyrirtaekja
Almennt fraedslustarf: 60% 10% til medalstorra fyrir-

(2. mgr. 38. gr.)

tekja
20% til litilla fyrirtaekja
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Raostofun ekki rikisadstod i skilningi 1. mgr. 61. gr. EES-samningsins 2013/EES/44/02

Eftirlitsstofnun EFTA hefur komist ad peirri nidurstoou ad eftirgreind radstofun feli ekki i sér rikisadstod
i skilningi 1. mgr. 61. gr. EES-samningsins.

Dagsetning akvorounar: 10. april 2013

Malsnimer: 69933

Akvérdunarnimer: 144/13/COL

EFTA-riki: Noregur

Fyrirsogn (og/eda heiti styrkpega): Bergen Kirkelige Fellesrad
Tegund adstodar: Engin adstod

Heiti og postfang stofnunarinnar sem veitir adstod: Bergen Kirkelige Fellesrad, Bjerns gate 1,
NO-5008 Bergen, Norge

Fullgildan texta akvordunarinnar, ad trunadarupplysingum slepptum, er ad finna a vefsetri Eftirlitsstofn-
unar EFTA:

http://www.eftasurv.int/state-aid/state-aid-register/.

2013/EES/44/03

Raostofun ekki rikisadstod i skilningi 1. mgr. 61. gr. EES-samningsins

Eftirlitsstofnun EFTA hefur komist ad peirri nidurstoou ad eftirgreind radstofun feli ekki i sér rikisadstod
i skilningi 1. mgr. 61. gr. EES-samningsins.

Dagsetning akvorounar: 10. april 2013
Malsnumer: 70521
Akvérdunarnimer: 145/13/COL
EFTA-riki: {sland

Fyrirsogn (og/eda heiti styrkpega): Meint rikisadstod vid Landsbankann sem folst i pvi ad afsala sér
aaetladri avoxtun opinberra fjarmuna

Lagaheimild: 1. mgr. 61. gr. EES-samningsins
Tegund adstodar: Engin adstod

Atvinnugreinar: Fjarmalapjonusta

Fullgildan texta akvordunarinnar, ad trunadarupplysingum slepptum, er ad finna a vefsetri Eftirlitsstofn-
unar EFTA:

http://www.eftasurv.int/state-aid/state-aid-register/.


http://www.eftasurv.int/state-aid/state-aid-register/
http://www.eftasurv.int/state-aid/state-aid-register/
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Auglyst eftir athugasemdum, i samrzemi vio dkvzedi 2. mgr. 1. gr. L. hluta békunar 2013/EES/44/04
3 vio samning milli EFTA-rikjanna um stofnun eftirlitsstofnunar og démstéls, sem
vardar rikisadstod i tengslum vid fjarmognun tonlistar- og radstefnuhussins Horpu

Akvordun Eftirlitsstofnunar EFTA 128/13/COL fra 20. mars 2013, sem er birt 4 upprunalegu, fullgiltu
tungumali 4 eftir pessu agripi, markar upphaf malsmeodferdar samkvemt 2. mgr. 1. gr. I. hluta bokunar 3
vid samning milli EFTA-rikjanna um stofnun eftirlitsstofnunar og démstéls. Stjornvoldum 4 fslandi hefur
verid tilkynnt petta med afriti af akvorouninni.

Eftirlitsstofnun EFTA veitir, med pessari auglysingu, EFTA-rikjunum, adildarrikjum Evrépusambandsins
og ahugaadilum eins manadar frest fra birtingardegi pessarar auglysingar til ad gera athugasemdir vid
radstofunina sem um redir. Athugasemdirnar skal senda 4 eftirfarandi postfang:

EFTA Surveillance Authority
Registry

Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIE

Athugasemdunum verdur komid & framfzri vid stjornvéld 4 fslandi. Peim, sem leggja fram athugasemdir,
er heimilt ad 6ska nafnleyndar og skulu slikar 6skir vera skriflegar og rokstuddar.

Agrip
Milsmedfero
Eftirlitsstofnun EFTA barst 1 september 2011 kvortun vegna meintrar nidurgreidslu islenska rikisins og
Reykjavikurborgar & radstefnuhaldi og veitingapjonustu i tonlistar- og radstefnuhusinu Horpu (,,Harpa® i
pvi sem hér fer 4 eftir). Eftirlitsstofnun EFTA sendi i kj6lfarid tvaer beidnir um upplysingar sem stjornvold
4 Islandi hafa svarad.

Lysing & radstéfuninni

Islenska rikid og Reykjavikurborg stofnudu 4 arinu 2004 til samstarfs milli opinberra adila og einkaadila
vegna tilbods i byggingu, honnun og rekstur 28 000 fermetra tonlistar- og radstefnuhtss. Bygging
tonlistar- og radstefnuhussins Horpu hofst 12. jantiar 2007 pegar akvedid hafoi verid ad taka hagstadasta
tilbodinu. Vegna hruns fjarmalakerfisins 4 {slandi var byggingu Horpu slegid a frest 4 arinu 2008. Skommu
sidar komust borgarstjorinn i Reykjavik og menntamalaradherra ad samkomulagi sem {6l i sér ad riki og
borg myndu halda afram byggingu hussins an samstarfs vid einkaadila. Husid var formlega tekid i notkun
20. agust 2011.

Horpu er atlad ad rama margvislega pjonustu og rekstur. Badi Sinfoniuhljomsveit Islands og fslenska
operan hafa gert langtimasamninga um notkun a tiltekinni adstédu i Horpu. Enn fremur er adstada til
radstefnuhalds i Horpu i fjorum radstefnusdlum af mismunandi steerd. Harpa hysir einnig ymsa adra
listvioburdi, svo sem popp- og rokktonleika, jafnt islenskra sem erlendra listamanna. Rekstur annarrar
starfsemi i Horpu, eins og veitingapjonustu, hljomplétuverslunar og hiisgagnaverslunar, er 4 vegum
einkaadila sem leigja adstoou i Horpu. Adstadan er leigd einkafyrirtaekjum samkvemt markadsskilmalum
en efnt var til opinbers Gtbods par sem hagstadustu tilbodunum var tekid.

Harpa er a0 fullu i eigu rikisins (54%) og Reykjavikurborgar (46%) sem leggja henni til umtalsverdar
fjarhaedir & ari hverju i samreemi vid hlut peirra i verkefninu. Umtalsverdur halli hefur verid & rekstri
Horpu fra pvi ad husid var tekid i notkun og hafa islenska rikid og Reykjavikurborg lagt fram fé til ad
meta honum.

Umsogn stjornvalda a islandi

AJ sbgn stjornvalda 4 Islandi felur fjarmégnun Horpu ekki i sér rikisadstod par sem pau hafi tryggt 4
tilhlydilegan hatt ad haldid sé adskilid bokhald fyrir mismunandi starfsemi i tonlistar- og radstefnuhusinu.
Mali sinu til studnings, 16gdu stjornvold & fslandi fram skyrslur fré tveimur endurskodunarfyrirtakjum um
adskilid bokhald félaganna sem koma ad rekstri Horpu. Stjornvéld 4 islandi 16gdu einnig fram verdgrein-
ingu par sem verd er borid saman vid pad sem gerist hja samberilegum radstefnustodum i Reykjavik,
midad vid staerd og afkastagetu. Stjornvéld 4 Islandi halda pvi enn fremur fram ad radstefnuhaldid hafi
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jakvaed ahrif 4 adra starfsemi i Horpu og ef radstefnuhaldsins nyti ekki vid myndi kostnadur vid adra
starfsemi vera umtalsvert heerri.

Er um rikisadstod ad rada?

Avinningur sem felur i sér rikisfjarmuni sem fyrirteeki er veittur

bar ed islenska rikid og Reykjavikurborg standa i sameiningu straum af arlegum rekstrarhalla Hérpu med
pvi ad reida fram tiltekna fjarhad af fjarhagsazetlunum sinum, koma rikisfjarmunir i skilningi 61. gr. EES-
samninginn vid sogu.

Eftirlitsstofnun EFTA er peirrar skodunar ad ba0di bygging og rekstur grunnvirkis teljist atvinnustarfsemi
i sjalfu sér ef grunnvirkid er, eda verdur, notad til ad selja vorur eda pjonustu & markadi ('). Hluti starf-
seminnar sem fram fer i Horpu, einkum radstefnuhald, leiksyningar, tonleikar med vinselli tonlist, o.s.frv.,
getur ladad ad sér talsverdan fjolda vidskiptavina i samkeppni vid einkarekin radstefnuhus, leikhus eda
alra tonleikastadi. Bradabirgoaalit Eftirlitsstofnunar EFTA er pvi ad félogin sem koma ad rekstri Horpu,
a0 svo miklu leyti sem pau stunda vidskiptastarfsemi, teljist vera fyrirteki.

Eftirlitsstofnun EFTA telur enn fremur ad opinber fjarmdgnun byggingar Horpu teljist vera efnahagslegur
avinningur og par af leidandi adstod par ed verkefnid hefoi vissulega ekki ordid ad veruleika an slikrar
fjarmognunar. A9 auki njota félogin sem koma ad rekstri Horpu avinnings i formi tryggs hagnadar pegar
riki og borg gera ekki krofu um ard af fjarfestingu sinni i tonlistar- og radstefnuhusinu, ad svo miklu leyti
sem pessi félog stunda efnahagslega starfsemi, svo sem radstefnuhald eda adra listvidburdi. Bradabirgda-
mat Eftirlitsstofnunar EFTA synir pannig ad ekki sé unnt ad utiloka sérteekan, efnahagslegan avinning a
6llum stigum (byggingu, rekstri og notkun).

Samkeppnisroskun og dahrif a vioskipti milli adila ad EES-samningnum

bar ed a markadi fyrir skipulagningu alpjodlegra vidburda eins og radstefna og annarra vioburda rikir
samkeppni milli leigusala og skipuleggjenda vidburda, sem ad jafhadi stunda starfsemi sem felur i sér
vidskipti milli EES-rikja, ma gera r4d fyrir ahrifum 4 vidskipti. [ pessu tilviki eru ahrifin 4 vidskipti milli
nagrannarikja innan EES jafnvel enn liklegri vegna edlis radstefnuhalds (?). Bradabirgdaalit Eftirlitsstofn-
unar EFTA er pvi ad heetta sé a ad radstdfunin raski samkeppni og hafi ahrif a vidskipti milli EES-rikjanna.

Samrymist adstodin samkeppnisreglum?

Samkvaemt staflio ¢) 1 3. mgr. 61. gr. EES-samningsins, eins og Eftirlitsstofnun EFTA tulkar hann og
framkvaemdastjorn Evropubandalaganna utfeerdi hann i fyrri staflid d) i 3. mgr. 87. gr. EB-sattmalans, nt
staflidur d) i 3. mgr. 107. gr. sattmalans um starfsheetti Evropusambandsins, er heimilt ad lita svo a ad
a0stod vid menningarstarf og vardveislu menningararfleifdar samrymist framkveemd EES-samningsins, ef
slik adstod hefur ekki ahrif & vioskiptaskilyrdi og samkeppni & EES-svaedinu ad pvi leyti sem pad stridi
gegn almannahagsmunum. Stjornvéld 4 fslandi hafa sagt ad meginmarkmid umraeddrar radstdfunar hafi
verid ad studla ad menningarstarfsemi med byggingu tonleikasalar sem rimadi badi Sinfoniuhljomsveit
fslands og Islensku operuna. Eftirlitsstofnun EFTA hefur fallist 4 ad bygging og rekstur adstodu fyrir
sinfoniuhljomsveitina og 6peruna, ef tekid er mid af menningarlegum tilgangi hennar, geti talist adsto0 til
a0 studla ad menningarstarfsemi.

Eftirlitsstofnun EFTA vidurkennir ad grunnvirki & bord vid Horpu geti einnig hyst margvislega vidskipta-
starfsemi, eins og veitingastadi, kaffihus, verslanir, radstefnur og tonleika fyrir almenning. Hins vegar
verdi, til ad raska ekki samkeppni, ad tryggja ad ekki komi til styrkjatilfeerslu milli vidskiptastarfsemi og
nidurgreiddrar menningarstarfsemi. Eftirlitsstofnun EFTA faer ekki séd ad stjornvold a [slandi hafi tryggt
negilega vel ad slik styrkjatilfersla eigi sér ekki stad. Eftirlitsstofnun EFTA hefur par af leidandi, ad
loknu bradabirgdamati sinu, efasemdir um ad bygging og rekstur Horpu geti talist samrymanleg staflio c) i
3. mgr. 61. gr. EES-samningsins.

Nidurstada

Med hlidsjon af pvi, sem hér hefur verid rakid, hefur Eftirlitsstofnun EFTA akvedio ad hefja formlega
rannsokn i samraemi vid akvaedi 2. mgr. 1. gr. I. hluta bokunar 3 vid samninginn um eftirlitsstofnun og
domstol ad pvi er vardar fjarmognun ténlistar- og radstefnuhussins Horpu. Ahugaadilum er gefinn kostur

(") Sja akvordun framkvaemdastjornarinnar i mali SA 33618 (Svipjod) fjarmdgnun Uppsala Arena (Stjtid. ESB C 152, 30.5.2012, bls.
18), 19. malsgrein.

() Sja mal T-90/09 Mojo Concerts BV og Amsterdam Music Dome Exploitatie BV gegn framkveemdastjérn, Urskurdur almenna
domstolsins fra 26.1.2012, 45. mgr., birt i Stjtid. ESB C 89, 24.3.2012, bls. 22.
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4 a0 leggja fram athugasemdir og skulu peer berast adur en manudur er lidinn fra pvi ad akvordun pessi
birtist 1 Stjornartidindum Evropusambandsins.

[ samreemi vid 14. gr. bokunar 3 skulu vidtakendur allrar 6l6glegrar adstodar endurgreida hana.
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EFTA SURVEILLANCE AUTHORITY DECISION
No. 128/13/COL
of 20 March 2013

to initiate the formal investigation procedure into potential state aid involved in the
financing of the Harpa Concert Hall and Conference Centre

(Iceland)

The EFTA Surveillance Authority (“the Authority”)
HAVING REGARD to:

The Agreement on the European Economic Area (“the EEA Agreement”), in particular to Article
61 and Protocol 26,

The Agreement between the EFTA States on the Establishment of a Surveillance Authority and a
Court of Justice (“the Surveillance and Court Agreement”), in particular to Article 24,

Protocol 3 to the Surveillance and Court Agreement (“Protocol 3”), in particular to Article 1 of
Part I and Articles 4 (4), 6 and 13 of Part I,

WHEREAS:
I. FACTS
Procedure

On 19 September 2011, the Authority received a complaint, dated 13 September 2011 (Event
No. 608967), concerning the alleged subsidising by the Icelandic State and the City of Reykjavik
(“the City”) of conference services and restaurant/catering services in the Harpa Concert Hall and
Conference Centre (“Harpa”).(")

By letter dated 14 October 2011, the Authority requested additional information from the
Icelandic authorities (Event No 609736). By a letter dated 30 November 2011 (Event No
617042), the Icelandic authorities replied to the request and provided the Authority with the
relevant information.

The case was the subject of discussions between the Authority and the Icelandic authorities as
well as the lawyer representing the holding company responsible for Harpa’s operations, at the
package meeting in Reykjavik on 5 June 2012. Shortly after the meeting the Authority sent a
follow up letter, dated 9 July 2012 (Event No 637627), to the Icelandic authorities inviting them
to provide information on certain outstanding issues.

By letter dated 21 August 2012 (Event No 644771), the Icelandic authorities submitted additional
information. By letter dated 27 September 2012 (Event No 648320), the Icelandic authorities
submitted a memorandum concerning the separation of accounts as well as a statement from the
accounting firm PWC.

Finally, the Icelandic authorities submitted information by email dated 11 February 2013 (Event
No 662444) and by letter dated 7 March 2013 (Event No 665434).

The complaint

The complainant has alleged that unlawful state aid is being provided by the Icelandic State
and the City to the companies involved in the operation of Harpa. The complainant referred to
the State budget for the year 2011 where the Ministry of Finance allocated ISK 419.400.000 to
the operation of Harpa and additional ISK 44.200.000 for building costs and maintenance. The
Municipality’s budget foresaw a substantial allocation of funds to the Harpa project for the year

(") For the purposes of this decision ‘Harpa’ will refer to the building itself and its facilities.
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2011 amounting to a total of ISK 391.526.000. Furthermore, the Municipality contributed a
substantial amount to the project in the years 2009-2010.

The complainant claims that the contribution from both the Icelandic government and the City is
partly being used to subsidize the conference service and the restaurant/catering services in the
music hall and conference centre. The contributions in question are fairly high and according to
the complainant there is no transparency in how they are being used. The complainant maintains
that this state aid affects the market for the conference business in the European Economic
Area (“EEA”) as a whole and is not limited to competitors on the Icelandic market. It therefore
constitutes an infringement of Article 61 of the EEA Agreement.

The complainant provided the Authority with extracts from the Icelandic State budget for the year
2011 as well as an extract from the City’s budget for the same year. Furthermore the complainant
provided a purchase agreement for Harpa and general information on the conference market in
Iceland. However the complainant noted that due to the lack of transparency it was difficult to
gather detailed information on the obligations of the Icelandic State and the City to contribute
funds to the companies involved in the operation of Harpa as well as information on Harpa’s
business model and on the separation of accounts.

Harpa concert hall and conference centre
Background

In 1999 the Mayor of Reykjavik along with representatives of the Icelandic government
announced that a concert and conference centre would be constructed in the centre of Reykjavik.
In late 2002 the Icelandic State and the City signed an agreement regarding the project and the
following year the company Austurhdfn-TR ehf. was founded with the purpose of overseeing the
project.

In 2004 the Icelandic State and the City initiated a Public Private Partnership (“PPP”) bid
concerning the construction, design and operation of the concert hall and conference centre. There
were four companies that bid for the contract. In 2005 the evaluation committee of Austurhofn-
TR ehf. concluded that the offer from Portus ehf. was the most favourable one and subsequently
the Icelandic State and the City entered into a contract with Portus ehf. for the construction and
operation of a concert and conference centre.(?) The construction of Harpa began on 12 January
2007.

Due to the financial collapse in Iceland in October 2008, the construction of Harpa was put
on hold. However, shortly after the collapse, the Mayor of Reykjavik and the Minister of
Education reached an agreement which entailed that the State and the City would continue with
the construction of Harpa without the private partner. After an amended and restated project
agreement was concluded the construction project continued (hereinafter referred to as “the
Project agreement”).(*) On 20 August 2011 Harpa was formally opened. The building is 28.000
square meters and is located at Austurbakki 2, 101 Reykjavik.

Harpa is meant to accommodate various services and operations. Both the Icelandic Symphony
Orchestra and the Icelandic Opera have entered into long term contracts for the use of certain
facilities within Harpa. Moreover, Harpa accommodates conferences and there are four
conference halls of different sizes. Harpa also houses various other events such as pop and rock
concerts with both Icelandic and foreign artists.

Other activities in Harpa such as catering, restaurants, a music shop and a furniture shop are
operated by private companies who rent the facilities. According to the Icelandic authorities
these facilities are leased on market terms and were subject to public tenders, where the most
favourable offers were accepted.

(®) Project agreement between Austurhofn-TR ehf. and Eignarhaldsfélagid Portus ehf, signed on 9 March 2006.
(®) Amended and restated project agreement between Austurhdfn-TR ehf. and Eignarhaldsfélagid Portus ehf, signed on 19.1.2010.
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The ownership and corporate structure of Harpa

Harpa Concert Hall and Conference Centre is owned by the Icelandic State (54%) and Reykjavik
City (46%) and therefore constitutes a public undertaking. The entire Harpa project has been
overseen by Austurh6fn-TR ehf. which is a limited liability company, established by the Ministry
of Finance on behalf of the Icelandic State and the City in order to take over the construction and
running of the Harpa project.(*)

Until recently there were several limited liability companies involved in Harpa’s operations,
namely: Portus ehf., which was responsible for Harpa real estate and operations, and Situs ehf.,
which was responsible for other buildings planned in the same area. Portus had two subsidiaries:
Totus ehf., which owned the real estate itself, and Ago ehf., which was responsible for all
operations in Harpa and leased the property from Totus. Situs also had two subsidies: Hospes ehf.,
which would have owned and operated a hotel which is to be constructed in the area, and Custos
ehf., which was to own and operate any other buildings in the area.

However, in order to minimize operational costs and increase efficiency, the board of Austurhdfn-
TR ehf. decided in December 2012 to simplify the operational structure of Harpa by merging
most of the limited liability companies involved in its operations into one company. The State
and the City therefore founded the company Harpa - tonlistar- og radstefnuhtis ehf. which is to
oversee all of Harpa's operations. Simplifying the infrastructure of Harpa is a part of a long term
plan to make Harpa’s operations sustainable.

The following chart explains in broad terms the organizational structure of Harpa after the
changes to its corporate structure entered into effect:(°)

Assistantto

The director
r Conference Dep. ‘l Il Music Dep. ]
_[ Finance department ‘
| - |
_+ Marketing—and PR department J
_IL Coordination and Technical department J
- | | L i =
_|L Facility department ‘

- S

The financing of Harpa’s operations

As previously noted, Harpa is fully owned by the Icelandic State and the City through
Austurh6fn-TR ehf. The obligation of the State and the City are regulated by Article 13 of the
Project agreement from 2006.(°) The annual payments of the State and the City are covered by
their respective budgets. According to the State budget for 2011 the annual state contribution
was expected to amount to ISK 424.4 million. For the year 2012 the expected amount to be
contributed by the State was ISK 553.6 million. In the year 2013 there is expected to be an

(*)  Further information on Austurhdfn-TR ehf. can be found on their website: http://www.austurhofn.is/.
(°) Information available online at: http://en.harpa.is/media/english/skipur-1.jpg.
(°) As amended and restated in 2010.


http://en.harpa.is/media/english/skipur-1.jpg
http://www.austurhofn.is/
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increase in the public funding of Harpa as the City and the State have approved an additional
ISK 160 million contribution. All public contributions to Harpa are borne in accordance with the
participation in the project, i.e. the State pays 54% and the City 46%. The contributions are also
indexed with the consumer price index.

In addition to the contribution provided for in the State and the City’s budgets the government
and the City have undertaken an obligation to grant a short term loan for the operation of Harpa
until long term financing necessary to fully cover the cost of the project is completed,. As from
2013 the total amount of the loan was ISK 794 million with an interest rate of 5% and a 200 bp
premium. The Icelandic authorities have however announced their intention to convert the loan
into share capital in the companies operating Harpa.(’)

The State and the City allocate funds on a monthly basis in order pay off loan obligations in
connection with Harpa. Since the project is meant to be self sustainable the profits must cover all
operational costs. The funds from the owners are therefore, according to the Icelandic authorities,
only meant to cover outstanding loans.(®)

According to the Project agreement, there is to be a financial separation between the different
companies involved in the operation of Harpa and between the different operations and activities:

13.11.1 The Private Partner will at all times ensure that there is financial separation between
the Real Estate Company, the Operation Company, Hringur and the Private Partner. Each entity
shall be managed and operated separately with regards to finances.

13.11.2 The Private Partner will at all times ensure that there is sufficient financial separation,

i.e. separation in book-keeping, between the Paid for Work and other operations and activities
within the CC. The Private Partner shall at all times during the Term be able to demonstrate,
upon request from the Client, that such financial separation exists.

The operations of Harpa are divided into several categories: 1) The Icelandic Symphony
Orchestra, 2) The Icelandic Opera, 3) Other art events, 4) Conference department, 5) Operations,
6) Ticket sales, 7) Operating of facilities, 8) Management cost. All these cost categories now fall
under Harpa - tonlistar- og radstefnuhus ehf. and the revenue and costs attributed to each of these
categories are included in the budget under the relevant category. Common operational costs
such as salary, housing (heating and electricity) and administrative costs are divided among the
categories according to a cost allocation model.(°)

According to the projected annual account of Austurh6fn-TR ehf. for the year 2012, the company
was expected to sustain a significant operating loss corresponding to a total negative EBITDA
of ISK 406.5 million. The conference part of Harpa's operation was run at a negative EBITDA
of ISK 120 million in 2012 and the same goes for “other art events” (negative EBITDA of ISK
131 million). The projected annual accounts and earning analysis for the year 2013 also foresee
a considerable operating loss, a total negative EBITDA of around ISK 348 million, with both the
conference activities and “other art events” operating at a loss.('%)

As previously noted, the operation in Harpa is now overseen by a single company, Harpa -
tonlistar- og radstefnuhus ehf., which is devoted to making the Harpa project as profitable
as possible. According to the Icelandic authorities the overall aim is to make the operations
gradually sustainable. Nevertheless, Harpa has since its opening been operated with an annual
deficit that has been covered over the budgets of the Icelandic State and Reykjavik City.('")
According to projections submitted by the Icelandic authorities the conference activities in Harpa
are expected to become gradually sustainable and by the year 2016 the authorities project that
Harpa’s conference operations will run at a positive EBITDA of ISK 3.5 million.('?) However,
by the year 2016 the “other art events™ are still expected to run at a negative EBITDA of around
ISK 93 million.

(7)  The Icelandic authorities have not yet outlined the particulars of this arrangement.
(®) See memorandum issued by the Director of Harpa, dated 24 September 2012 (Event No 648320).
(°)  See report by KPMG, dated 7.2.2013 (Event No 662444).

(%) Tbid

(") According to the Icelandic authorities Harpa’s losses mostly stem from high real estate taxes.
('?) The key factor in this revenue growth is the expected increase in the conference business.
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Comments by the Icelandic authorities

The Icelandic authorities argue that the financing of the companies involved in the operation
of Harpa does not involve state aid since they have properly ensured that the companies keep
separate accounts for the different activities within the concert hall and the conference centre.

The Icelandic authorities have claimed that revenues from conference and concert activities
have been accounted for separately from other activities, while costs had not been accounted for
separately up until now. The Icelandic authorities have acknowledged the need for accounting
for conference activities separately from concert activities, as well as costs associated with these
activities, and they aimed at having such a separation functional in January 2012.

Furthermore, the Icelandic authorities claim that there is now a sufficient separation of accounts.
In order to validate this claim they have put forward statements from two accounting firms, PWC
and KPMG. According to PWC the separation of accounts for the companies involved in the
operation of Harpa is sufficient. The profits are attributed to the relevant operational category and
the common operational costs are divided between all operational categories. According to the
report from KPMG, the property management team of Harpa have divided the building’s square
meters based on function and usage and the related costs are allocated accordingly.

With regard to the conference operations, according to the Icelandic authorities, Harpa - tonlistar-
og radstefnuhus ehf. is not itself active on the conference market. The company however leases
conference rooms either to one-off conference organizers or to specialized conference businesses.
Furthermore, the Icelandic authorities have noted that that there are no competing conference
centres in Iceland capable of hosting large scale conferences like Harpa. According to the
Icelandic authorities the conference business positively contributes to other activities in Harpa. If
Harpa - tonlistar- og radstefnuhus ehf. would not operate the conference business, the costs other
activities would have to carry would be considerably higher. In order to show that the conference
aspect of Harpa is not being subsidized the Icelandic authorities submitted a pricing analysis
from KPMG where they compared the prices of comparable conference facilities, based on size
and capacity. According to KPMG’s analysis the price for a full day, the price per guest and the
price per square meter is on average much higher for the facilities in Harpa than for comparable
facilities offered in competing conference facilities.

Lastly, the Icelandic authorities maintain that the financial contributions from the State and the
City are fully allocated for payment of outstanding loans and are not used in order to subsidize
the conference hosting aspect.

I1. ASSESSMENT
The presence of state aid within the meaning of Article 61(1) EEA
Article 61(1) of the EEA Agreement reads as follows:

“Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA
States or through State resources in any form whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the production of certain goods shall, in so
far as it affects trade between Contracting Parties, be incompatible with the functioning of this
Agreement.”

In the following chapters the financing of the companies involved in the operation of Harpa
Concert Hall and Conference Centre will be assessed with respect to these criteria.
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4.1 State resources

(35) According to Article 61(1) of the EEA Agreement, a measure must be granted by the State or
through state resources in order to constitute state aid.

(36) At the outset, the Authority notes that both local and regional authorities are considered to be
equivalent to the State.('3) Consequently, the state for the purpose of Article 61(1) covers all
bodies of the state administration, from the central government to the City level or the lowest
administrative level as well as public undertakings and bodies. Furthermore, municipal resources
are considered to be state resources within the meaning of Article 61 of the EEA Agreement.('4)

37) Since the Icelandic State and the City of Reykjavik cover jointly the annual deficit of the
companies involved in the operation of Harpa by annually contributing a certain amount from
their budgets, state resources are involved. Furthermore, the converting of loans into share capital
also entails a transfer of state resources since the State and the City would forgo their entitlement
to receive a full repayment of the outstanding loans. Therefore, the first criterion of Article 61(1)
of the EEA Agreement is fulfilled.

4.2 Undertaking

(38) In order to constitute state aid within the meaning of Article 61 of the EEA Agreement the
measure must confer an advantage upon an undertaking. Undertakings are entities engaged in
an economic activity, regardless of their legal status and the way in which they are financed.
(13) Economic activities are activities consisting of offering goods or services on a market.(!°)
Conversely, entities that are not commercially active in the sense that they are not offering goods
and services on a given market do not constitute undertakings.

(39) The Authority is of the opinion that both the construction and operation of an infrastructure
constitute an economic activity in itself (and are thus subject to state aid rules) if that infrastructure
is, or will be used, to provide goods or services on the market.('”) In this case, the conference hall
and concert centre is intended for e.g. hosting conferences as well as music, culture and “other
art events” on a commercial basis, i.e. for the provision of services on the market. This view
has been confirmed by the Court of Justice of the European Union in the Leipzig/Halle case.('®)
Consequently, in infrastructure cases, aid may be granted at several levels: construction, operation
and use of the facilities.('")

(40) As previously noted, Harpa Concert Hall and Conference Centre hosts concerts by the Icelandic
Symphony Orchestra, the Icelandic Opera, various other art events as well as conferences. In the
view of the Icelandic authorities only the conference aspect of Harpa’s operation constitutes an
economic activity. All other activities should therefore be classified as non-economic. However,
the Authority has certain doubts in this regard.

(41) Some of the activities taking place in Harpa, notably conferences, theatre performances, popular
music concerts etc., can attract significant numbers of customers while they are in competition
with private conference centres, theatres or other music venues. Therefore, the Authority takes
the view that the Harpa Concert Hall and Conference Centre and the companies involved in its
operation, in so far as they engage in commercial activities, qualify as an undertaking.(>°) The
companies involved in the operation of Harpa must be regarded as vehicles for pursuing the
common interest of its owners, that is to support cultural activities in Iceland.

—
o
<

See Article 2 of Commission Directive 2006/111/EC on the transparency of financial relations between Member States and public

undertakings (OJ L 318 17.11.2006 p. 17), incorporated at point la of Annex XV to the EEA Agreement.

(') See the Authority’s Decision No 55/05/COL section I1.3. p. 19 with further references, published in OJ L 324, 23.11.2006, p. 11
and EEA Supplement No 56, 23.11.2006, p. 1.

('5) Case C-41/90 Hofner and Elser v. Macroton [1991] ECR 1-1979 paragraphs 21-23 and Case E-5/07 Private Barnehagers
Landsforbund v. EFTA Surveillance Authority [2008] Ct. Rep. 61 paragraph 78.

(') Case C-222/04 Ministero dell’Economica e delle Finanze v Cassa di Risparmio di Firenze SpA [2006] ECR 1-289, paragraph 108.

(') See the Commission Decision in Case SA. 33618 (Sweden) Financing of the Uppsala arena (OJ C 152 of 30.5.2012, p. 18)
paragraph 19.

('%) Case C-288/11 P Mitteldeutsche Flughafen and Flughafen Leipzig-Halle v. The European Commission, 19/12/2012, paragraphs
40-43, not yet published.

(") See the Commission Decision in Case SA. 33728 (Denmark) Financing of a new multiarena in Copenhagen (OJ C 152 of
30.5.2012, p. 6) paragraph 24.

(**) See the Commission Decision in Case N 293/2008 (Hungary) Cultural aid for multifunctional community cultural centres,

museums, public libraries (OJ C 66 of 20.3.2009, p. 22) paragraph 19.



Nr. 44/14

EES-vidbatir vid Stjornartidindi Evropusambandsins

8.8.2013

4.3

(42)

(43)

(44)

(45)

(46)

(47)

Advantage

In order to constitute state aid within the meaning of Article 61 of the EEA Agreement the measure
must confer an economic advantage on the recipient.

Regarding the financing of the construction of Harpa, state aid can only be excluded if it is in
conformity with the market economy investor principle (“MEIP”).(3") According to the Icelandic
authorities, the State and the City had initially hoped that a private investor would finance the
realization of the project. However, due to the financial crisis, it became impossible to carry out
the project without public funding. The direct grant by the State and the City is thus claimed to
be necessary, as without it there were not enough funds to finance the project. The Authority
therefore considers, at this stage, that the public financing of the construction of Harpa would
constitute an economic advantage and thus aid, since the project would admittedly not have been
realised in the absence of public funding and the participation by the State and the City was
essential to the Harpa project as a whole.

It follows from the Authority’s decisional practice that when an entity carries out both commercial
and non-commercial activities, a cost-accounting system that ensures that the commercial
activities are not financed through State resources allocated to the non-profit making activities
must be in place.(*?) This principle is also laid down in the Transparency Directive.(**) The
Directive does not apply directly to the case at hand. However, the Authority is of the opinion
that the principles of operating economic activities on commercial terms with separate accounts,
and a clear establishment of the cost accounting principles according to which separate accounts
are maintained, still apply.

As described in Section 1.3 above, the operations of Harpa are divided into several categories,
e.g. hosting the Icelandic Symphony Orchestra and the Icelandic Opera as well as other art
events and conferences, which can be divided into economic and non-economic activities (i.e.
cultural activities). The Icelandic authorities have however not properly ensured, through either
amending the organizational structure of Harpa or by other administrative action, that there is a
clear and consistent separation of the accounts for the different activities of the concert hall and
conference centre. Simply dividing the losses associated with the operation of the building and
common administrative costs between the different activities of Harpa, both the economic and
non-economic, based on estimated usage and other criteria cannot be seen as a clear separation of
accounts under EEA law. This situation therefore may lead to cross-subsidisation between non-
economic and economic activities.

Additionally, an advantage is conferred on the companies involved in the operation of Harpa
in the form of foregone profits when the State and the City do not require a return on their
investment in the concert hall and conference centre, in so far as those companies engage in
commercial activities, such as the hosting of conferences or “other art events”. Any business
owner or investor will normally require a return on its investment in a commercial undertaking.
Such a requirement effectively represents an expense for the undertaking. If a state and
municipally owned undertaking is not required to generate a normal rate of return for its owner
this effectively means that the undertaking benefits from an advantage whenever the owner
foregoes that profit.(2*)

The Authority considers that the announced conversion of loans, in the amount of ISK 904
million could also constitute an advantage, should the conversion not be concluded on market
terms. However, since the Authority has not received a detailed description of the loan conversion
agreement it is not in the position to assess whether an advantage is present or not.

(?") See the Commission Decision in Case SA. 33728 (Denmark) Financing of a new multiarena in Copenhagen (OJ C 152 0f30.5.2012,
p. 6) paragraph 25.
(**) ESA Decision No. 142/03/COL Regarding Reorganisation and Transfer of Public Funds to the Work Research Institute (OJ C 248,

16.10.2003, p. 6, EEA Supplement No. 52, 16.10.2003, p. 3), ESA Decision No. 343/09/COL on the property transactions engaged

in by the Municipality of Time concerning property numbers 1/152, 1/301, 1/630, 4/165, 2/70, 2/32 (OJ L 123, 12.5.2011, p. 72,
EEA Supplement No. 27, 12.5.2011, p. 1).

(**) Commission Directive 2006/111/EC of 16.11.2006 on the transparency of financial relations between Member States and public
undertakings as well as on financial transparency within certain undertakings (OJ L 318 17.11.2006 p. 17), incorporated at point 1a
of Annex XV to the EEA Agreement.

(*) Case C-234/84 Belgium v Commission [1986] ECR 1-2263, paragraph 14.
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The preliminary assessment of the Authority thus shows that an economic advantage cannot be
excluded at any level (construction, operation and use).

Selectivity

In order to constitute state aid within the meaning of Article 61 of the EEA Agreement the measure
must be selective.

The Icelandic authorities provide funding to the companies involved in the operation of Harpa.
The funding is used to cover the losses stemming from the different activities within Harpa,
including economic activities such as the hosting of conferences. This system of compensation,
under which cross-subsidisation may occur, is not available to other companies that are active on
the conference market in Iceland or elsewhere.

In light of the above, it is the Authority’s preliminary view that the companies involved in the
operation of Harpa receive a selective economic advantage compared to their competitors on the
market.

Distortion of competition and effect on trade between Contracting Parties

The measure must be liable to distort competition and affect trade between the Contracting Parties
to the EEA Agreement to be considered state aid within the meaning of Article 61(1) of the EEA
Agreement.

According to settled case law, the mere fact that a measure strengthens the position of an
undertaking compared with other undertakings competing in intra-EEA trade, is considered to
be sufficient in order to conclude that the measure is likely to affect trade between Contracting
Parties and distort competition between undertakings established in other EEA States.(**) The
state resources allocated to the companies involved in the operation of Harpa, in order to cover
their losses, constitute an advantage that strengthens Harpa’s position compared to that of other
undertakings competing in the same market.

As the market for organising international events is open to competition between venue providers
and event organisers, which generally engage in activities which are subject to trade between
EEA States, the effect on trade can be assumed. In this case, the effect on trade between certain
neighbouring EEA States is even more likely due to the nature of the conference industry.
Moreover, the General Court has recently, in its Order concerning the Ahoy complex in the
Netherlands, held that there was no reason to limit the market to the territory of that Member
State.(*)

Therefore, in the preliminary view of the Authority, the measure threatens to distort competition
and affect trade within the EEA.

Conclusion with regard to the presence of state aid

With reference to the above considerations the Authority cannot, at this stage and based on its
preliminary assessment, exclude that the measure under assessment includes elements of state
aid within the meaning of Article 61(1) of the EEA Agreement. Under the conditions referred to
above, it is thus necessary to consider whether the measure can be found to be compatible with
the internal market.

Compatibility assessment

The Icelandic authorities have not put forward any arguments demonstrating that the state
aid involved in the financing of the companies involved in the operation of Harpa could be
considered as compatible state aid.

(*) Case E-6/98 The Government of Norway v EFTA Surveillance Authority [1999] Report of the EFTA Court page 76, paragraph 59;
Case 730/79 Philip Morris v Commission [1980] ECR 2671, paragraph 11.

(*%) Case T-90/09 Mojo Concerts BV and Amsterdam Music Dome Exploitatie BV v. The European Commission, Order of the General
Court of 26/01/2012, paragraph 45, published in OJ C 89, 24.3.2012, p. 36.
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Support measures caught by Article 61(1) of the EEA Agreement are generally incompatible with
the functioning of the EEA Agreement, unless they qualify for a derogation under Article 61(2)
or (3) or Article 59(2) of the EEA Agreement and are necessary, proportional and do not cause
undue distortion of competition.

The derogation in Article 61(2) is not applicable to the aid in question, which is not designed
to achieve any of the aims listed in this provision. Further, the aid under assessment in this case
cannot be considered to qualify as public service compensation within the meaning of Article
59(2) of the EEA Agreement.

The EEA Agreement does not include a provision corresponding to Article 107(3)(d) of the Treaty
on the Functioning of the European Union. The Authority nevertheless acknowledges that state
aid measures may be approved on cultural grounds on the basis of Article 61(3)(c) of the EEA
Agreement.(*”)

On the basis of Article 61(3)(c) of the EEA Agreement, aid to promote culture and heritage
conservation may be considered compatible with the functioning of the EEA Agreement, where
such aid does not affect trading conditions and competition in the EEA to the extent that is
considered to be contrary to the common interest. The Authority must therefore assess whether
granting aid to the various activities in Harpa can be justified as aid to promote culture on the
grounds of Article 61(3)(c) of the EEA Agreement.

It should be noted that the principles laid down in Article 61(3)(c) of the EEA Agreement have
been applied to cases somewhat similar to the case at stake.(*®) The Icelandic authorities have
stated that the primary objective of the measure in question was to promote culture through the
construction of a concert hall that could house both the Icelandic Symphony Orchestra and the
Icelandic Opera. Similar multipurpose cultural centres already exist in most other European cities.
Harpa is to be Iceland’s national concert hall, providing a necessary cultural infrastructure that
was missing in Iceland and it will act as the focal point for the development and advancement of
those performance arts in Iceland. The concert centre will therefore contribute to the development
of cultural knowledge and bring access to cultural educational and recreational values to the
public.(*)

In view of the above, the Authority considers that, given its cultural purpose, the construction
and operation of a Symphony and Opera facility, would qualify as aid to promote culture within
the meaning of Article 61(3)(c) of the EEA Agreement. However, the Authority has doubts as to
whether aid granted to subsidize conference and other art events, on a commercial basis, can be
justified under Article 61(3)(c) and this aid must therefore be assessed separately.

Concerning necessity, proportionality and whether the measure is likely to distort competition, the
Authority has the following observations. As previously noted the main reason for constructing
Harpa was the apparent need for a suitable concert hall to accommodate both the Icelandic
Symphony Orchestra and the Icelandic Opera. Given the scale of the project it is understandable
that an infrastructure such as Harpa would also be used to house various commercial activities
such as restaurants, coffee shops, stores, conferences and popular concerts. However, in order
not to distort competition, safeguards must be put in place to ensure that there is no cross
subsidisation between the commercial activities and the heavily subsidised cultural activities.
This can be achieved by either tendering out facilities for the commercial activities, thereby
ensuring that the economic operator pays market price for the facilities and does not benefit from
cross subsidisation, or by sufficiently separating the economic activities from the non-commercial
activities by establishing a separate legal entity or a sufficient system of cost allocation and
separate accounts that ensures a reasonable return on investment. The Icelandic authorities have
already taken the former approach with regard to the restaurants, catering services and shops
within Harpa. The same approach has however not been taken with regard to the hosting of

(*7) See for example paragraph 7 (with further references) of the Authority’s Guidelines on state aid to cinematographic and other
audiovisual work, available at the Authority’s webpage at: http://www.eftasurv.int/state-aid/legal-framework/state-aid-guidelines/.

(*®) See Commission Decision in Case N 122/2010 (Hungary) State aid to Danube Cultural Palace (OJ C 147, 18.5.2011, p. 3) and
Commission Decision in Case N 293/2008 (Hungary) Cultural aid for multifunctional community cultural centres, museums, public
libraries (OJ C 66, 20.3.2009, p. 22).

(*) See Commission Decision in Case SA 33241 (Cyprus) State support to the Cyprus Cultural Centre (OJ C 377, 23.12.2011, p. 11),
paragraphs 36-39.
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conference and “other art events” which are currently overseen by a company owned by the
State and the City, Harpa - tonlistar- og radstefnuhus ehf., and run at a considerable negative
EBITDA. The Authority therefore cannot see that the Icelandic authorities have put the necessary
safeguards in place to ensure that cross subsidisation does not occur between the cultural and the
purely commercial activities within Harpa.

Consequently, following its preliminary assessment, the Authority has doubts whether the
proposed project could be deemed compatible under Article 61(3)(c) of the EEA Agreement, at
this stage at all three levels of possible aid (construction, operation and use) in accordance with
the above.

At this stage, the Authority has not carried out an assessment with respect to other possible
derogations, under which the measure could be found compatible with the functioning of the
EEA Agreement. In this respect, the Icelandic authorities have not brought forward any further
specific arguments.

Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3, “[tlhe EFTA Surveillance Authority shall be
informed, in sufficient time to enable it to submit its comments, of any plans to grant or alter aid.
[...] The State concerned shall not put its proposed measures into effect until th[e] procedure has
resulted in a final decision”.

The Icelandic authorities did not notify the aid measures to the Authority. Moreover, the Icelandic
authorities have, by constructing and operating Harpa, put those measures into effect before the
Authority has adopted a final decision. The Authority therefore concludes that the Icelandic
authorities have not respected their obligations pursuant to Article 1(3) of Part I of Protocol 3.
The granting of any aid involved is therefore unlawful.

Opening of the formal investigation procedure

Based on the information submitted by the complainant and the Icelandic authorities, the
Authority, after carrying out the preliminarily assessment, is of the opinion that the financing
of the companies involved in the operation of the Harpa Concert Hall and Conference Centre -
within the context of the project as outlined above - might constitute state aid within the meaning
of Article 61(1) of the EEA Agreement. Furthermore, as outlined above, the Authority has doubts
as regards the compatibility of the potential state aid with the functioning of the EEA Agreement.

Given these doubts and the impact of potential state aid on the investments of private operators it
appears necessary that the Authority opens the formal investigation procedure.

Consequently, and in accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged
to initiate the formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3.
The decision to open a formal investigation procedure is without prejudice to the final decision
of the Authority, which may conclude that the measures in question are compatible with the
functioning of the EEA Agreement or that they do not constitute aid.

The opening of the procedure will also enable interested third parties to comment on the questions
raised and on the impact of the Harpa project on relevant markets.

In light of the foregoing considerations, the Authority, acting under the procedure laid down
in Article 1(2) of Part I of Protocol 3, hereby invites the Icelandic authorities to submit their
comments and to provide al/l documents, information and data needed for the assessment of the
compatibility of the measures within one month from the date of receipt of this Decision.

The Authority must remind the Icelandic authorities that, according to Article 14 of Part II of
Protocol 3, any incompatible aid unlawfully granted already to the beneficiaries will have to be
recovered, unless (exceptionally) this recovery would be contrary to a general principle of EEA
law.
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(75)  Attention is drawn to the fact that the Authority will inform interested parties by publishing this
letter and a meaningful summary of it in the Official Journal of the European Union. It will also
inform interested parties, by publication of a notice in the EEA Supplement to the Official Journal
of the European. All interested parties will be invited to submit their comments within one month
of the date of such publication.

HAS ADOPTED THIS DECISION:
Article 1

The financing and operation of the Harpa Concert Hall and Conference Centre constitutes state aid within
the meaning of Article 61(1) of the EEA Agreement. The Authority has doubts as regards the compatibility
of the state aid with the functioning of the EEA Agreement.

Article 2

The formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3 is initiated regarding
the aid referred to in Article 1.

Article 3

The Icelandic authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their
comments on the opening of the formal investigation procedure within one month from the notification
of this Decision.

Article 4

The Icelandic authorities are requested to provide, within one month from notification of this Decision,
all documents, information and data needed for assessment of the measures under the state aid rules of
the EEA Agreement.

Article 5
This Decision is addressed to Iceland.
Article 6

Only the English language version of this Decision is authentic.

Decision made in Brussels, on 20 March 2013.

For the EFTA Surveillance Authority

Oda Helen Sletnes Sabine Monauni-Témdordy
President College Member
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Auglyst eftir athugasemdum, i samrzemi vio dkvzedi 2. mgr. 1. gr. 1. hluta békunar 3 2013/EES/44/05
vid samning milli EFTA-rikjanna um stofnun eftirlitsstofnunar og domstols, varo-
andi rikisadstod i tengslum vio hugsanlega adstod vio Nasjonal digital lzeringsarena
(NDLA)

Akvordun Eftirlitsstofnunar EFTA 136/13/COL fra 27. mars 2013, sem er birt 4 upprunalegu, fullgiltu
tungumali 4 eftir pessu agripi, markar upphaf malsmeodferdar samkvemt 2. mgr. 1. gr. I. hluta bokunar 3
vid samning milli EFTA-rikjanna um stofnun eftirlitsstofnunar og domstols. Stjornvoldum i Noregi hefur
verid tilkynnt um malsmedferdina med afriti af dkvorduninni.

Eftirlitsstofnun EFTA veitir, med pessari auglysingu, EFTA-rikjunum, adildarrikjum Evrépusambandsins
og dhugaadilum eins manadar frest fra birtingardegi pessarar auglysingar til ad gera athugasemdir vid
radstofunina sem um redir. Athugasemdirnar skal senda 4 eftirfarandi postfang:

EFTA Surveillance Authority
Registry

Rue Belliard/Belliardstraat 35
1040 Bruxelles/Brussel
BELGIQUE/BELGIE

Athugasemdum, sem berast, verdur komid 4 framferi vid stjornvold 1 Noregi. beim, sem leggja fram
athugasemdir, er heimilt ad dska nafnleyndar og skulu slikar 6skir vera skriflegar og rokstuddar.

Agrip
Addragandi

Skolaskylda er 1 Noregi fyrir 6ll born 4 aldrinum 6 til 16 4ra og adgangur ad menntun i opinberum
skolum er okeypis. Stjornvold 1 Noregi akvaou 2006, pegar framtaksverkefni um eflingu pekkingar
(,,Kunnskapsleftet®) var hrint af stokkunum, ad allir norskir skdlar skyldu leggja aherslu a ad unnt veeri
a0 leera tiltekna namsgrein med pvi ad nota upplysinga- og fjarskiptateekni. Med hlidsjon af pessu gerdu
stjornvold i Noregi breytingar a 16gum um menntun og gerdu fylkisstjornum skylt ad lata nemendum i té
naudsynlegt kennsluefni, beedi & prenti og a stafreenu formi, endurgjaldslaust.

[ mai 2006 hofdu stjornvold i Noregi tiltzekar 50 milljonir NOK vegna préunar og notkunar a sliku
stafraenu efni. 1 juni 2006 baud menntamélaraduneytid fylkisstjornum ad szkja sameiginlega um pé fjar-
muni sem voru tiltzekir. [ agist 2006 dkvadu yfirmenn menntaméla i 18 af 19 fylkisstjornum ad starfa
saman og setja a laggirnar ,,Nasjonal digital laeringsarena® (Stafreenan namsvettvang) sem samstarfs-
vettvang fylkjanna samkvamt 27. gr. sveitarstjornarlaga.

Fylkisstjornirnar sem toku patt i samstarfinu sendu pvi nast umsoknir um fjarmuni til menntamalaradu-
neytisins, sem veitti 30,5 milljonum NOK til verkefnisins med pvi skilyrdi ad abyrgur 16gadili teki ad
sér skuldbindingar fylkjanna i tengslum vid framtaksverkefnid, ad adilinn stundadi ekki atvinnustarfsemi
og a0 kaup a stafreenu namsefni og prounarpjonustu feeru fram i samreemi vid reglur um opinber innkaup.

[ framhaldi af pvi 16gdu fylkisstjornirnar 21,1 milljon NOK (2008), 34,7 milljonir NOK (2009), 58,8
milljonir NOK (2010) og 57,7 milljonir NOK (2011) til verkefnisins. Fjarmunir pessir komu ad hluta til fra
reglulegri fjarmdgnun sveitarfélaganna a skdlastarfi og ad hluta til fra fyrrnefndum vidbodtarfjarmunum,
sem menntamalaraduneytid hafoi veitt fylkisstjornunum vegna pessa sérstaka verkefnis.

Akvoroun og arskurdur démstéls

Hinn 12. oktober 2011 sampykkti Eftirlitsstofnun EFTA akvordun 311/11/COL par sem komist var ad
peirri nidurstodu ad radstofunin faeli ekki 1 sér rikisadstod i skilningi 1. mgr. 61. gr. EES-samningsins
(,,akvordunin® 1 pvi sem hér fer 4 eftir). Hinn 9. jantiar 2012 keerdi soknaradili akvordunina og EFTA-
domstollinn ogilti pa dkvordun med urskurdi sinum 11. desember 2012. (1)

(") Mal E-1/12 Den norske Forleggerforening (bidur birtingar).
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Mat a raostofuninni
Er um rikisadstod ad reda?

[ kjolfar domsins telur Eftirlitsstofnun EFTA ad ekki liggi ljost fyrir hvort ,,Nasjonal digital laeringsarena“
stundi atvinnustarfsemi. Eftirlitsstofnun EFTA parf einkum og sér i lagi itarlegri upplysingar um umbreyt-
ingu framtaksverkefnisins fra verkefnisstiginu til formlegrar stofnunar ,,Nasjonal digital leringsarena‘
sem samstarfsvettvangs fylkisstjornanna samkvaemt 27. gr. sveitarstjérnarlaga.

Enn fremur parf Eftirlitsstofnun EFTA meiri upplysingar um ad hve miklu leyti breyting & 16gformlegri
stodu hafi haft ahrif 4 akvardanatokuferlid. Eftirlitsstofnun EFTA parf einkum ad komast ad raun um ad
hve miklu leyti ,,Nasjonal digital leeringsarena“ geti vikkad Ut starfsemi sina an pess ad leita sampykkis
sveitarfélaganna sem taka patt i verkefninu eda jafnvel gegn vilja peirra og hvort ntiverandi stada sé
frabrugdin peirri stodu sem var fyrir formlega stofnun.

Enn fremur mun Eftirlitsstofnun EFTA rannsaka fjarmognun ,,Nasjonal digital leeringsarena® nanar, bedi
a verkefnisstiginu og eftir formlega gildistoku verkefnisins.

Eftirlitsstofnun EFTA parf einnig ad komast til botns 1 pvi hvernig kennistaerdir eru akvednar fyrir opinbert
innkaupaferli, sem ,,Nasjonal digital leeringsarena‘ fylgir vid vorukaup og radningu starfsmanna.

Loks parfnast Eftirlitsstofnun EFTA frekari upplysinga um ahrif radstafananna 4 samkeppni og vidskipti.
Samrymist adstodin samkeppnisreglum?

A grundvelli fyrirliggjandi upplysinga getur Eftirlitsstofnun EFTA ekki 4 pessu stigi skorid ur um hvort
radstofunin samrymist samkeppnisreglum. Eftirlitsstofnun EFTA parf pvi vidbotarupplysingar par ad
lutandi.

Niourstada

Med hlidsjon af pvi, sem hér hefur verid rakid, hefur Eftirlitsstofnun EFTA akve0id ad hefja formlega
rannsokn 1 samraemi vid dkvaedi 2. mgr. 1. gr. L. hluta bokunar 3 vid samning milli EFTA-rikjanna um
stofnun eftirlitsstofnunar og domstols. Ahugaadilum er gefinn kostur 4 ad leggja fram athugasemdir og
skulu paer berast adur en manudur er lidinn fra pvi ad akvoroun pessi birtist 1 Stjornartidindum Evropu-
sambandsins.
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EFTA SURVEILLANCE AUTHORITY DECISION
No. 136/13/COL
27 March 2013
opening the formal investigation procedure into potential aid to the
Nasjonal digital lzeringsarena (NDLA)
(Norway)
The EFTA Surveillance Authority (“the Authority”)
HAVING REGARD to:

The Agreement on the European Economic Area (“the EEA Agreement”), in particular to Articles
61 to 63 and Protocol 26,

The Agreement between the EFTA States on the Establishment of a Surveillance Authority and a
Court of Justice (“SCA”), in particular to Article 24,

Protocol 3 to the SCA (“Protocol 3”), in particular to Article 1 of Part I and Articles 4(4) and 6
of Part II,

Whereas:

I. FACTS
Procedure

By letter dated 15 April 2010 Den Norske Forleggerforening, the Norwegian Publishers
Association (“NPA”), sent a complaint alleging that illegal State aid has been granted to the
Nasjonal digital leringsarena (“NDLA”). The letter was received and registered by the Authority
on 16 April 2010 (Event No. 553723). Following a telephone conference on 15 July 2011 the
complainant provided additional information by email on the same day (Event No. 608593).

By letter dated 2 July 2010 (Event No. 558201), the Authority requested additional information
from the Norwegian authorities. By letter dated 9 August 2010 (Event No. 566179), the
Norwegian authorities requested an extension of the time limit for sending a response. The
request for an extension was granted by the Authority by letter dated 12 August 2010 (Event
No. 566397). By letter dated 9 September 2010 (Event No. 568942), the Norwegian authorities
replied to the information request. In addition, discussions between the Authority and the
Norwegian authorities regarding the case took place at a meeting in Norway on 13-14 October
2010. Additional information from the Norwegian authorities was sent to the Authority by letter
dated 1 December 2010 (Event No. 579405).

The Authority considered that further information was necessary and sent another request for
information by letter dated 4 February 2011 (Event No. 574762). The Norwegian authorities
replied to the information request by letter dated 7 March 2011 (Event No. 589528). Upon
request the Norwegian authorities provided further clarifications by emails 2 May 2011 (Event
No. 596402) and 12 August 2011 (Event No. 608596).

On 12 October 2011 the Authority adopted Decision No. 311/11/COL deciding that the measure
did not constitute State aid within the meaning of Article 61(1) EEA (hereafter: the Decision). On
9 January 2012 the applicant brought an action against the decision and by its judgment dated 11
December 2012 the EFTA Court annulled the decision (hereafter: the Judgment).(!)

(") Case E-1/12 Den norske Forleggerforening (not yet published).
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The Complaint

The complainant is the Norwegian Publishers Association, which represents i.a. companies
which are or could be active in the development and distribution of digital learning material. The
complaint concerns the Norwegian government’s and the county municipalities granting of funds
as well as the transfer of a content management system to the NDLA. The NDLA is an entity
which has been founded as an inter-county cooperation body by 18 Norwegian municipalities(?)
in order to develop or purchase digital learning material with a view to publishing the material
on the internet free of charge.

The complainant submits that the NDLA has four main areas of activity: firstly, the NDLA
develops and supplies learning resources for the upper secondary school; secondly, the NDLA
procures learning resources from third party suppliers; thirdly, the NDLA ensures the quality
of learning resources; and fourthly, the NDLA develops and manages the content management
system which operates the website through which the digital learning material is published (these
activities are hereafter also referred to as ‘purchase, development and supply of digital learning
materials’).

The complainant submits that the granting of funds to the NDLA for the purchase, development
and supply of digital learning material constitutes illegal State aid to the NDLA. In that regard
the complainant emphasises that — in his view — the NDLA is not an integrated part of the public
administration but rather an undertaking within the meaning of State aid rules. The complainant
recalls that according to established case law an undertaking is an entity which is engaged in
economic activities. The complainant suggests that according to the ECJ case law an economic
activity is an activity, which could, at least in principle, be carried out by a private undertaking in
order to make profits. Then, the complainant argues that any entity, which carries out an activity
which could be carried out to make profits, is engaged in an economic activity. The complainant
further submits that there was a market for digital learning material prior to the activities of the
NDLA and that the NDLA competes at present with private undertakings offering digital learning
resources. The complainant claims that on this basis the development and supply of digital
learning resources constitutes an economic activity. The complainant further suggests that the
other activities of the NDLA are closely linked to the development and supply of digital learning
resources and are therefore also to be considered as economic in nature.

Furthermore, the complainant argues that the funds offered by the Ministry of Education and from
the county municipalities to the NDLA for the purchase of digital learning material from third
party suppliers also constitute State aid. Finally, the complainant submits that the fact that the
State also made its content management system available to the NDLA free of charge— according
to the complainant — also amounts to State aid.

The complainant notes that the measure has not been notified. He continues to argue that Article
59(2) EEA is not applicable and concludes that — in the absence of a notification - the Norwegian
State has granted State aid contrary to State aid rules.

Background
The Educational System in Norway

Education in Norway is mandatory for all children aged from 6 to 16 and is provided through a
system of free public schools. This system is divided into a compulsory elementary school (age
6 to 13), a compulsory lower secondary school (age 13 to 16), and the upper secondary school
(age 16 to 19).

In 2006 the Norwegian authorities decided in the course of the ‘Knowledge Promotion Initiative’
(Kunnskapslgftet) that all Norwegian schools were to emphasise certain basic skills in all subjects.
One of these skills is the ability to learn a given subject by using information and communication
technology. This requirement was introduced in the national curricula for pupils in the 10-year
compulsory school (i.e. school for grades 1 to 9) and for pupils in the first year of upper secondary
education (i.e. school for grades 10 to 12) and apprenticeships. Under the Norwegian Education

(®>) Norway is divided into 19 municipalities, all of which participate in the NDLA project with the exception of the county municipality
of Oslo. Participants are therefore the municipalities of Akershus, Aust-Agder, Buskerud, Finnmark, Hedmark, Hordaland,
Nordland, Nord-Trendelag, Mere og Romsdal, Oppland, Rogaland, Sogn og Fjordane, Ser-Trendelag, Telemark, Troms, Vest-
Agder, Vestfold and @stfold.
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Act(®) the county municipalities are responsible for meeting these requirements. Furthermore, in
2007 the Norwegian authorities amended the Education Act and obliged the county municipalities
to provide the pupils with the necessary printed and digital learning materials free of charge.

It should be noted that until that time, pupils in Norwegian upper secondary school (grades 10 to
12) had to purchase their learning material themselves based on the choice of learning material
designated by the schools in compliance with the national curricula.(*) Under the new Education
Act, county municipalities are obliged to provide all learning material, i.e. digital learning
material as well as physical learning material such as books, to pupils free of charge.(®)

Provisions in the Revised State Budget

13)

The obligation of providing digital and physical learning material for free constitutes a considerable
financial burden for the Norwegian county municipalities. In view of these additional costs, the
Norwegian government decided already in 2006 to provide additional funds. The provision of
these funds is laid down in a revised State budget which was adopted in May 2006:

“The Government aims to introduce free teaching material for secondary education. At the
same time, it is desirable to encourage the use of digital learning materials in secondary
education. As part of the efforts to bring down the cost for each student through increased
access to and use of digital teaching aids, the Government proposes to allocate 50 million
NOK as a commitment to the development and use of digital learning resources.

Counties are invited to apply for funding for the development and use of digital learning
resources. Applications from counties may include one, several, or all secondary schools in
the county, and may include one or more subjects. The objective of the grant is to encourage
the development and use of digital learning resources, and to help reduce students’ expenses
for teaching aids.

The fiinds can be used for the provision or for local development of digital learning resources.
The funds shall not be used for the preparation of digital infrastructure for learning. The
intention is to give priority to applications that involve inter-county cooperation.”(°)

Invitation to Submit an Application

14)

In June 2006 the Ministry of Education submitted an invitation to the county municipalities to
jointly apply for the available funds of 50 million NOK. The letter describes the objectives and
the concept of the initiative as follows:

“The Ministry of Education has the following objectives for the initiative:

— To increase access to and use of digital learning materials in secondary education.

— To develop secondary schools and school owners’ competence as developers and/or
purchasers of digital learning materials.

— To Increase the volume and diversity of digital teaching materials aimed at secondary
schools.

— Over time to reduce students’ expenses for teaching aids

[

The funds can be used to purchase digital learning resources and to locally develop digital

learning resources.” (7)

Creation of the NDLA

15)

In August 2006 the heads of education of the 19 Norwegian county municipalities met to discuss
the possibility of a joint application for the funds in question based on the requested inter-county
cooperation. While the municipality of Oslo decided not to participate in a cooperative project,
the other 18 municipalities decided to enter into the inter-county cooperation and to set up the
NDLA to manage the process. Each of these municipalities subsequently adopted the following
resolution:

(®) Actof 17 July 1998 no. 61 relating to Primary and Secondary Education and Training (The Education Act).

()  As the national curricula set out the objectives for the learning outcome of all classes, the content of the learning material must
respect the objectives of the national curricula.

(°) Section 3-1and 4A-3 of the Education Act states that the county municipality is responsible for providing pupils with the necessary
printed and digital teaching material as well as digital equipment free of charge.

(°) Translation made by the Authority.

(7) Translation made by the Authority.
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“The County Council passes a resolution for the following counties, Akershus, Aust-Agder
Buskerud, Finnmark, Hedmark, Hordaland, Nordland, Nord-Trondelag, More og Romsdal,
Oppland, Rogaland, Sogn og Fjordane, Sor-Trondelag, Telemark, Troms, Vest-College,
Vesold and Ostfold, to establish an inter-county cooperation body, the NDLA, with its own
Board in accordance with §27 of the Local Government Act. The purpose of this collaboration
is to facilitate the purchase, development, deployment and organisation of digital learning
resources for all subjects in upper secondary education. The result shall be free digital
learning material that facilitates active learning and sharing....” (%)

Funds for the County Municipalities

(16) Subsequently, an application for the State funds was submitted to the Ministry of Education,
which in April 2007 granted the funds under a number of conditions:

“The Ministry requests further that the counties jointly identify a responsible legal entity that
will take care of the counties’responsibility for digital learning resources under this initiative.
Such an entity can be e.g. a corporation, an inter (county) municipal corporation or a host
(county) municipality but it cannot itself engage in economic activity.

[-]

The Ministry expects that the purchase of digital learning materials and development services
are performed in accordance with the regulations for public procurement. The development
of digital learning resources by county employees is to be regarded as an activity for its own
account, provided that the counties do not gain any profits from this activity. The development
by people who are not county employees must be regarded as the purchase of services and
should be evaluated based on the rules and regulations for public procurement in the usual

way.” (%)

(17)  Following the approval of the funds the Ministry of Education transferred over a period of three
years 30.5 million NOK (17 million NOK in 2007, 9 million NOK in 2008 and 4.5 million NOK
in 2009) to the participating municipalities for the NDLA project.

(18) Besides, following the amendment of the Education Act in 2007, the county municipalities were
compensated for the obligations to provide (physical and digital) learning material through an
increase in the county municipal grant scheme. This compensation was based on the estimated
costs of providing learning materials in all subjects. The compensation amounted to 287 million
NOK in 2007, 211 million NOK in 2008, 347 million NOK in 2009 and 308 million NOK in
2010.

Funding of NDLA by the Municipalities

19) The participating municipalities decided to use part of these funds for the NDLA project. The
county municipalities allocated 21.1 million NOK (2008), 34.7 million NOK (2009), 58.8 million
NOK (2010) and 57.7 million NOK (2011) to the project.

Legal Status

(20) The EFTA Court emphasised that it is apparent from the case file that the NDLA was active as
an ad hoc cooperation before it was formally established as an inter-county cooperation body
pursuant Article 27 of the Norwegian Local Government Act.('?)

Related Projects

(21) There are currently two other projects concerning digital learning in Norway. Firstly, the
municipality of Oslo has applied for a similar grant for its own project (Real Digital). Secondly,
the Ministry of Education itself is working on a similar project (Utdanning).

(22) The municipality of Oslo does not participate in the NDLA project and has submitted an
application for funding for its own project called Real Digital. The Norwegian government
accepted the application from Oslo and granted 13.5 million NOK to the municipality of Oslo
over a period of two years (8 million NOK in 2007 and 5.5 million NOK in 2008). It should be
noted that the funds provided to the municipality of Oslo are not subject to the complaint at hand.

®) Translation made by the Authority.
©) Translation made by the Authority.
(1) Case E-1/12 Den norske Forleggerforening, para. 117 (not yet published).
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(23)

3.2

24

3.3

(25)

(26)

3.4.

27

3.5.

(28)

29

(30)

(3N

The Ministry of Education has decided to provide its own system for access to digital learning
material. In that regard the Ministry can both develop digital learning material and/or acquire such
learning material from third party suppliers. The Ministry acknowledges that there might be areas
where the activities of the Ministry of Education might overlap with the activities of the NDLA.
In its letter stating the conditions of the grant the Ministry of Education reserved itself the right
to reallocate funds originally earmarked for the NDLA to the Ministry’s own project. The relevant
funds provided to the Ministry of Education are not subject to the complaint at hand.

National legal basis for the measure

The legal basis for the funds paid by the Ministry of Education to the NDLA is the State budget
resolution of the Stortinget in combination with the delegation of competence to the Ministry
of Education to approve applications for grants. The legal basis for the grants from the county
municipalities to the NDLA is budget resolution of the participating county municipalities.

Recipient

The NDLA is organised as an inter-county cooperation body under Article 27 of the Local
Government Act. This provision stipulates that municipalities or county municipalities may join
forces to solve mutual tasks. The cooperation should take place through a board appointed by the
relevant municipal or county municipal boards. The board may be empowered to adopt decisions
concerning the operation and organisation of the inter municipal cooperation. Moreover, the
provision stipulates that the articles of association of such cooperation shall determine the
appointment and representation in the board, the area of activities, whether the participating
municipalities shall make financial contributions, whether the board may enter into loan
agreements or in other ways make the participating municipalities liable for financial obligations
and, finally, how such cooperation shall be abolished.

Participation in such cooperation is only open for municipalities and county municipalities.
Neither the state nor other state entities or private parties can participate. The cooperation must
be sincere in the sense that the law prohibits that the competence to govern the cooperation is
delegated to one municipality. This is so since municipal tasks and obligations shall remain the
responsibility of each municipality.('")

Amount

As indicated above, so far the county municipalities have transferred 21.1 million NOK in 2008,
34.7 million NOK in 2009 and 61.6 million NOK in 2010 to the NDLA project. In 2010 the
county municipalities allocated 58.8 million NOK to the project and in 2011 this amount was
56.9 million NOK.

Duration
The NDLA project is not subject to a limited duration.
The Decision

On 12 October 2011 the Authority adopted Decision No. 311/11/COL holding that the measure
did not constitute State aid within the meaning of Article 61(1) EEA. The Authority found that
the NDLA was not to be considered as an undertaking because it did not carry out an economic
activity.

In that regard the Authority, firstly, noted that, according to established case law and decision
practice, in setting up and maintaining the national education system the State fulfils its duties
towards its own population in the social, cultural and educational fields.('?) The Authority
observed that the purchase, development and supply of learning material is inextricably linked
to the provision of teaching content and is thus an inherent part of the actual teaching itself. In
that regard it noted that the learning material forms both the basis and the framework for teaching
and that the development of learning material is closely linked to the curriculum which is also
established by the public authorities.

Secondly, the Authority pointed out that, for a service to be considered as non-economic, it must
be provided based on the principle of national solidarity, which means that the activity must be

(') NOU 1996:5 pkt. 8.1.2
('?) Case 263/86 Humbel [1988] ECR 5383, para. 18; Case E-05/7 Private Barnehagers Landsforbund [2008] EFTA Ct. Rep. 64, para.
82; Commission decision N 118/2000 France - Aide aux clubs sportifs professionels, OJ C 333, 28.11.2001, p. 6.
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(32

(33)

(34)

(35)

(36)

(37N

funded by the public purse and not through remuneration. In other words, there should be no
connection between the actual costs of the service provided and the fee paid by those benefiting
from the activity.(**) In that regard the Authority concluded that this requirement was fulfilled
because the NDLA is entirely funded by the State and distributes the developed or purchased
learning material free of any charge.

Thirdly, the Authority noted that in cases in which the activity in question is carried out by entities
other than the State itself, the recipient of the funds (public or private) must be subject to the
control of the State to the extent that the recipient merely applies the law and cannot influence
the statutory conditions of the service (i.e. the amount of the contributions, the use of assets and
the fixing of the level of benefits).('*) In that regard the Authority noted that the participating
municipalities have established the NDLA as an inter-county cooperation body in accordance
with Article 27 of the local government act, referred to above. In view of the above, the Authority
concluded in its Decision that the NDLA did not carry out an economic activity. Consequently,
the NDLA did not act as an undertaking and the funds which the county municipalities transferred
to it did not constitute State aid.

Judgment in case E-1/12

On 11 December 2012 the EFTA Court annulled Decision No. 311/11/COL. The EFTA Court
concluded that the Authority did not carry out a sufficient examination into several issues and
should have opened the formal investigation procedure.

Firstly, the EFTA Court noted that the NDLA was active as an ad hoc cooperation before it was
formally established as an inter-county cooperation body pursuant to Article 27 of the Norwegian
Local Government Act. According to the EFTA Court it remains unclear how this change in the
legal and organisational status may have changed the decision-making process and the source of
funding.('%)

Secondly, the EFTA Court stated that it remains unclear whether the legislation imposes the
obligation to provide the services free of charge on the counties or on the NDLA.('®) According
to the EFTA Court this circumstance raises serious difficulties with regard to the application of
the principle of solidarity.

Thirdly, the EFTA Court stated that there are aspects related to the autonomy of the NDLA which
remain unclear. First, the EFTA Court noted that it is unclear, how the decisions to expand the
NDLA’s activities were taken and by whom.('?) Furthermore, the EFTA Court pointed out that
Article 8 of the Articles of Association of the NDLA states that “the board [of the NDLA] has the
competence to impose financial obligations on the participants.”('®) Moreover, it follows from
the judgment that the annulled decision lacked information as regards the autonomy of the the
NDLA to set the parameters for the public procurement procedure through which it purchases
2oods on the market and hires staff.('%)

II. ASSESSMENT
The Presence of State Aid

According to Article 61(1) EEA “[s]ave as otherwise provided in this Agreement, any aid granted
by EC Member States, EFTA States or through State resources in any form whatsoever which
distorts or threatens to distort competition by favouring certain undertakings or the production
of certain goods shall, in so far as it affects trade between Contracting Parties, be incompatible
with the functioning of this Agreement.”

(1) Joined Cases C-264/01, C-306/01 and C-355/01 AOK Bundesverband and Others [2004] ECR 1-2493, para. 47; Case C-160/91
Poucet [1993] ECR I-637, para. 11 and 12.

(1) Case C-160/91 Poucet [1993] ECR 1-637, para. 15 and 18; Joined Cases C-264/01, C-306/01 and C-355/01 AOK Bundesverband
and Others [2004] ECR 1-2493, para. 46 - 57; Case C-218/00 Cisal die Battistello Venanzi [2002] ECR I-691, para. 31-46. These
cases concern health and social insurances. However, the fact that the Commission explicitly refers to these cases in the context
of professional services indicates that the assessment can be generally applied (see Commission Communication “Report on
Competition in Professional Services” of 9.2.2004 (COM(2004) 83 final, Fn. 22)

(') Case E-1/12 Den norske Forleggerforening, para. 117 (not yet published).

(') Case E-1/12 Den norske Forleggerforening, para. 123 (not yet published).

('%) Case E-1/12 Den norske Forleggerforening, para. 128-130 (not yet published).

1
1
('7) Case E-1/12 Den norske Forleggerforening, para. 127 (not yet published).
1
1

(") Case E-1/12 Den norske Forleggerforening, para. 131 (not yet published).
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1.1.

(3%

1.2.

(39)

(40)

State Resources

A measure is financed by the State or through State resources, if it results in a burden on the
budget of a public authority or on a public or private undertaking provided that the measure is
imputable to the State.(*’) In the case at hand the financing of the project results in a burden on the
budget of the counties and of the Ministry of Education and Research. Consequently, the measure
is financed by the State within the meaning of Article 61(1) of the EEA.

Advantage to an undertaking

As mentioned above, the Authority concluded in its previous decision that the county
municipalities’ provision of free, and in this case digital learning material for pupils in the
national elementary and secondary school system to be a part of the state’s fulfilment of its duty in
the educational field and hence a non-economic activity provided under the principle of solidarity
as such material is fully funded by the state.

However, in its judgment the EFTA Court addressed several aspects relating not to the nature of
the activity as such but rather to organisational aspects of the NDLA, its financing and autonomy,
which should have led the Authority to open a formal investigation procedure.

The legal status of the NDLA

(41

(42)

(43)

(44)

(45)

The EFTA Court noted that the Articles of Association of the NDLA foresaw that the formalised
cooperation would enter into force on 1 July 2009.(*") At the same time, the EFTA Court noted that
the county municipalities resolutions of August 2006 foresaw that the inter-county cooperation
would enter into force on 1 January 2010.(%?) In view of the above and taking into account that the
NDLA was already active as an ad hoc cooperation before it was formally established, the EFTA
Court found that the Authority should have investigated the effects of the organisational changes
and legal status of the NDLA may have affected its decision making process and the sources of
its funding and how it may have changed over time.(*®)

The Authority’s Decision described the project phase of the NDLA; the Authority thus
acknowledges that the information in the case file does indeed suggest that the NDLA entered into
force on 1 July 2009 and thus 6 months earlier than originally foreseen in the resolutions which
the county-municipalities had adopted several years earlier.

The complainant has not alleged that the NDLA in its project phase, i.e. before its entry into
force as a inter municipal cooperation under Article 27 of the local government act, did engage in
any other activities than what it has done after its formal establishment Nevertheless, the EFTA
Court points out that the lack of information about how the county municipalities organised their
cooperation to comply with their obligations to provide learning material in the NDLA project
phase may have an impact on the classification of the activities as non-economic. For that reason
the Court emphasised that the Authority should have carried out an investigation on the effects of
the change in legal status on the decision making process in the NDLA.(?*)

In that regard it is the Authority’s understanding that prior to the formal establishment the project
was managed by the “forum for the county municipalities Heads of Education” (hereafter:
FFU) (), which appointed board members to carry out delegated tasks in the project phase.

After the NDLA had been formally established and according to §7(2) of the Articles of
Association the forum of the counties’ Heads of Education became the Supervisory Board which
remains responsible for the overall management. The forum of the counties’ Heads of Education
appoints the Management Board management board. According to §7(1) of the Articles of
Association the Management Board is composed of 5 members with one member of the FFU and
at least one representative of the training regions (i.e. Northern Region, South Western Region and
Eastern Region. According to §8 of the Articles of Association, the task of the Management Board
is to ensure that the NDLA is able to perform its duties under §2 of the Articles of Association,
namely to ensure that (1) that digital educational materials are available to users free of charge,
(2) that secondary school is characterised by collaboration and sharing (3) that students and
teacher actively participate in teaching and learning, (4) that academic institutions and networks

(*°) Case C-482/99 France v Commission (Stardust) [2002] ECR 1-4397, para. 52.

(?") Case E-1/12 Den norske Forleggerforening, para. 115 (not yet published).

(**) The EFTA Court refers to the submission from Norway dated 9 September 2010, p. 3.
() Case E-1/12 Den norske Forleggerforening, para. 117 (not yet published).

(*) Case E-1/12 Den norske Forleggerforening, para. 117 (not yet published).

(*%) The Norwegian wording is: ”Forum for fylkesutdanningssjefer”
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(40)

47

across the country are a driving force in the development of excellent digital learning material and
(5) that the market provides content and services for students and teachers needs. Furthermore,
the Management Board has the authority to incur financial obligations on the participants in that
regard. However, §7(2) of the Articles of Association explicitly states that the Management Board
only exercises its authority on the basis of delegation decisions of the Supervisory Board and that
the Supervisory Board may instruct the Management Board and overrule its decisions.

The Authority requests the Norwegian government and any interested third parties to explain
whether they consider the NDLA to be an undertaking within the meaning of Article 61(1) EEA.
In particular they are asked to explain in more detail how the counties cooperated in the NDLA
project phase and, in particular, to clarify at what time the NDLA entered into force and whether
this entry into force of the municipal cooperation affected the decision making process and the
sources of the NDLA’s funding. Moreover, the Norwegian authorities are invited to elaborate
on the nature, practice and use of inter municipal cooperation under Article 27 of the local
government act, including whether such cooperation is considered separate legal entities or not
under Norwegian law.

The Authority moreover requests the Norwegian authorities to explain to what extent the change
in legal status effected the decision making process, in particular, to what extent the NDLA
can expand the scope of its activities without the consent of the participating municipalities or
even against their will, and if the present situation differs from the situation prior to the formal
establishment of the NDLA on 1 July 2009.(%°) The Authority also invites the Norwegian
authorities to explain in more detail the funding of the NDLA, both in its project phase and after
the formal entry into force up to and including 2012.(*7)

The principle of solidarity and the autonomy of the NDLA

(43)

(49)

(50)

(61

The EFTA Court also found that it was unclear from the Decision whether the obligation to
provide digital learning material free of charge falls upon the county municipalities or upon
the NDLA.(*®) The EFTA Court noted that in the annulled Decision, the Authority “refers to
the Norwegian legislation and states that it obliged the counties to provide the pupils with the
necessary printed and digital learning materials free of charge”(emphasis added).(*’) The EFTA
Court further noted that in the assessment on the autonomy of the NDLA, the annulled decision
states that the NDLA cannot decide on charging fees to the end consumer ... since the legal
framework obliges the NDLA to provide its services free of charge” (emphasis added).(*’) The
judgment also refers to that the Authority at the oral hearing explained that it is the counties which
bear the statutory obligation to offer this service free of charge and that they had decided to offer
this service jointly through the NDLA.(*")

In the view of that the EFTA Court considered the above mentioned statements in the decision
to represent an implicit contradiction (as it was not clear who was the client of the NDLA), the
Authority notes that the notion of “legal framework™ is wider than that of “legislation”. The
reference to the legal framework encompasses not only the statutory obligation in national law
(such as the Education Act), but also resolutions (such as the resolutions passed by the county
municipalities in August 2006), as well as administrative acts (such as the April 2007 award
of funding by the Ministry of Education) and the Articles of Association of the NDLA. The
Authority does therefore not consider the above mentioned statements to contain any implicit
contradiction.

However, based on the EFTA Court’s judgment the Authority invites the Norwegian authorities
to explain in more details how the obligation to provide free learning material has been imposed
on the county municipalities in the Public Education Act, and how the county municipalities
involved in the NDLA have fulfilled this obligation through the NDLA cooperation as set out in
the Articles of Association.

Finally, the Court found that the decision did not contain sufficient information on the possibility
of the NDLA to set the parameters for the public procurement procedures through which it
purchases goods and hires staff.(*?)

(*%) Case E-1/12 Den norske Forleggerforening, paras. 117 (not yet published).

(*) Case E-1/12 Den norske Forleggerforening, paras. 117 (not yet published).

(*®) Case E-1/12 Den norske Forleggerforening, paras. 121-123 (not yet published).

(29) The EFTA Court seems to refer to para. 12 and footnote 4 of the annulled decision according to which “Section 3-1and 44-3 of the
Education Act states that the county municipality is responsible for providing pupils with the necessary printed and digital teaching
material as well as digital equipment free of charge.”

(*°) The EFTA Court refers to para. 45 of the annulled decision in para. 121 of the Judgment.

(3") Case E-1/12 Den norske Forleggerforening, para. 123 (not yet published).

(*?) Case E-1/12 Den norske Forleggerforening, para. 131 (not yet published).
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The Authority therefore invites the Norwegian authorities to provide more detail on how the
parameters for the public procurement procedures through which the NDLA purchases goods
and hires staff are set.

Consequently the Authority expresses doubts as to whether the NDLA, wholly or partly, before
or after its formal entry into force, may be considered as an undertaking under the EEA State aid
rules.

Selectivity

It is established case law that a measure is selective if it derogates from the common regime
inasmuch as it differentiates between economic operators who are otherwise in the same legal and
factual situation.(**) In that regard the Authority notes that if the NDLA were to be considered as
an undertaking, the funding of it would be selective since other operators would not benefit from
a similar funding.

Effect on Competition and Trade

It is established case law that a measure distorts or threatens to distort competition in a way that
affects trade between Contracting Parties if it strengthens the position of the recipient compared
with other companies(**) and if the recipient is active in a sector, in which trade between
Contracting Parties takes place.(*’) In that regard the Norwegian authorities noted that the
relevant geographic market for provision of learning materials made to fit the national Norwegian
curricula should to a great extent be limited to Norway, so that the effects on cross-border trade
are not significant. The Authority cannot at this stage and based on the information at hand
conclude on the effects of the measure on competition and trade. The Authority therefore invites
Norway to provide further information in that regard.

Compatibility

The Norwegian authorities submitted that if one were to view the funding of the NDLA as State
aid, then it would qualify as a compensation for a service of general economic interest under
Article 59(2) EEA. However, based on the information at hand the Authority cannot at this stage
conclude on the compatibility of the measure. The Authority therefore invites Norway to provide
further information in that regard.

Conclusion

Based on the information submitted by the complainant and by the Norwegian authorities, and
taking into account the judgment of the EFTA Court, the Authority has doubts as to whether the
grants to the NDLA constitute State aid within the meaning of Article 61(1) EEA. Furthermore,
the Authority has doubts regarding the compatibility of the measure with the functioning of the
EEA Agreement.

Given these doubts and the impact of potential state aid on the investments of private operators
it appears necessary that the Authority opens the formal investigation procedure. Consequently,
and in accordance with Article 4(4) of Part II of Protocol 3, the Authority is obliged to initiate the
formal investigation procedure provided for in Article 1(2) of Part I of Protocol 3.

The decision to open a formal investigation procedure is without prejudice to the final decision
of the Authority, which may conclude that the measures in question are compatible with the
functioning of the EEA Agreement or that they do not constitute State aid.

The opening of the procedure will also enable interested third parties to comment on the questions
raised and on the impact of the measure on the relevant markets.

In light of the foregoing considerations, the Authority, acting under the procedure laid down
in Article 1(2) of Part I of Protocol 3, hereby invites the Norwegian authorities to submit their
comments and to provide all documents, information and data needed for the assessment of the
compatibility of the measures within one month from the date of receipt of this Decision.

(3) Case C-143/99 Adria-Wien Pipeline [2001] ECR 1-8365, para. 41; Cases C-106/09 P and C-107/09 P Commission and Spain v
Gibraltar and UK (Gibraltar corporate tax) [2011] not yet published, para. 36.

(*) Case 730/79 Philip Morris Holland BV v Commission, [2005] ECR, 2671, para. 11.

(*%) Case 102/87, France v Commission (SEB), [1988], 4067, Case C-310/99, Italian Republic v Commission, [2002] EC R 1-289,
para. 85, Case C-280/00, Altmark Trans GmbH and Regierungsprdasidium Magdeburg v Nahverkehrsgesellschaft Altmark
GmbH (Altmark), [2003] ECR, 1-7747, para. 77; Case T-55/99, Confederacién Espanola de Tranporte de Mercancias (CETM) v
Commission, [2000] ECR 11-3207, para. 86.



Nr. 44/30

EES-vidbatir vid Stjornartidindi Evropusambandsins

8.8.2013

(62) Further, the Authority invites the Norwegian authorities to forward a copy of this Decision to the
potential recipients of the aid immediately.

(63) The Authority would like to remind the Norwegian authorities that, according to Article 14 of
Part II of Protocol 3, any incompatible aid unlawfully put at the disposal of the beneficiaries will
have to be recovered, unless this recovery would be contrary to a general principle of EEA law.
Moreover, according to Article 15 Part II of Protocol 3, the powers of the Authority to order the
recovery of aid are subject to a limitation period of 10 years. This period begins on the day on
which the unlawful aid is awarded. Any action taken by the Authority with regard to this unlawful
aid shall interrupt the limitation period.

(64) Attention is drawn to the fact that the Authority will inform interested parties by publishing
this letter and a meaningful summary of it in the EEA Supplement of the Official Journal of the
European Union. It will also inform interested parties, by publication of a notice in the EEA
Supplement to the Official Journal of the European. All interested parties will be invited to submit
their comments within one month of the date of such publication.

HAS ADOPTED THIS DECISION:

Article 1

The formal investigation procedure, provided for in Article 1(2) of part I of Protocol 3 is initiated
regarding the potential State aid to the NDLA.

Article 2
The Norwegian authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3, to submit their
comments on the opening of the formal investigation procedure within one month of the notification of
this Decision.

Article 3
The Norwegian authorities are requested to provide within one month from notification of this Decision,
all documents, information and data needed for assessment of the nature and compatibility of the aid
measure.

Article 4
This Decision is addressed to the Kingdom of Norway.

Article 5

Only the English version of this Decision is authentic.

Done at Brussels, 27 March 2013
For the EFTA Surveillance Authority
Oda Helen Sletnes Sabine Monauni-Témordy

President College Member
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ESB-STOFNANIR

FRAMKYV AZMDASTJORNIN

Tilkynning um fyrirhugada samfylkingu fyrirtaekja 2013/EES/44/06
(mal COMP/M.6863 — Avnet EMG/MSC Investoren)

1.  Framkveemdastjorninni barst 1. agist 2013 tilkynning samkvemt 4. gr. reglugerdar radsins
(EB) nr. 139/2004 (') um fyrirhugada samfylkingu par sem pyska fyrirteekid Avnet EMG GmbH
(,,Avnet®), dotturfélag i einkaeigu bandariska fyrirtaekisins Avnet Inc. (,,Avnet Inc.”), 68last med
hlutafjarkaupum yfirrad, i skilningi staflidar b) i 1. mgr. 3. gr. samrunareglugerdar EB, i pyska
fyrirteekinu MSC Investoren GmbH (,,MSC*).

2. Starfsemi hlutadeigandi fyrirtaekja er sem hér segir:
—  Avnet: dreifing 4 rafeindaihlutum og tolvuvérum og veitir teeknipjonustu

—  MSC: dreifing & rafeindaihlutum

3. Frumathugun framkvamdastjornarinnar hefur leitt i [jos ad samfylkingin, sem tilkynnt hefur verid,
geti fallid undir gildissvid samrunareglugerdar EB. Fyrirvari er p6 um endanlega akvordun.

4.  Hagsmunaadilar eru hvattir til ad senda framkveaemdastjorninni athugasemdir sem peir kunna ad hafa
fram ad faera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvamdastjorninni innan tiu daga fra pvi ad tilkynning bessi
birtist 1 Stjtid. ESB (C 231, 9. aglist 2013). baer ma senda med simbréfi (faxnr. +32 (0)22 96 43 01),
me0 rafposti a netfangio COMP-MERGER-REGISTRY @ec.europa.eu eda i posti, med tilvisuninni
COMP/M.6863 — Avnet EMG/MSC Investoren, 4 eftirfarandi postfang:

European Commission
Directorate-General for Competition
Merger Registry

J-70

B-1049 Brussels

() Stjtido. ESB L 24, 29.1.2004, bls. 1 (,,samrunareglugerd EB*).


COMP-MERGER-REGISTRY@ec.europa.eu

Nr. 44/32 EES-vidbatir vid Stjornartidindi Evropusambandsins 8.8.2013

Tilkynning um fyrirhugada samfylkingu fyrirtaekja 2013/EES/44/07
(mal COMP/M.6966 — 3i Goup/Barclays Infrastructure Funds Management)

M3l sem kann ad verda tekio fyrir samkvaemt einfaldadri malsmedfero

1. Framkvaemdastjorninni barst 31. juli 2013 tilkynning samkvamt 4. gr. reglugerdar radsins (EB)
nr. 139/2004 (') um fyrirhugada samfylkingu par sem breska fyrirteekid 3i Group plc (,,3i Group*)
60last med hlutafjarkaupum ad fullu yfirrad, i skilningi staflidar b) i 1. mgr. 3. gr. samrunareglugerdar
EB, i breska fyrirtekinu Barclays Infrastructure Funds Management Limited (,,BIFM*).

2. Starfsemi hlutadeigandi fyrirtaekja er sem hér segir:

— 31 Group: alpjodlegt fjarfestingarfélag og umsysluadili fjarfestinga med aherslu & 6skrad félog
af medalsteerd, grunnvirki og skuldaumsyslu

—  BIFM: umsyslufélag grunnvirkjasjoda, hefur umsyslu med sjodum sem einbeita sér ad
fjarfestingum i Bretlandi og Frakklandi, 4 {rlandi og ftaliu

3. Frumathugun framkvamdastjornarinnar hefur leitt i [jos ad samfylkingin, sem tilkynnt hefur verid,
geti fallid undir gildissvid samrunareglugerdar EB. Fyrirvari er p6 um endanlega akvoroun. Hafa
ber 1 huga ad petta mal kann ad verda tekid fyrir samkvaemt malsmedferdinni sem kvedid er & um
i tilkynningu framkvaemdastjornarinnar um einfaldada malsmedferd vid medhondlun tiltekinna
samfylkinga samkvaemt samrunareglugerd EB (?).

4.  Hagsmunaadilar eru hvattir til ad senda framkvemdastjoérninni athugasemdir sem peir kunna ad hafa
fram ad feera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvamdastjorninni innan tiu daga fra pvi ad tilkynning bessi
birtist 1 Stjtid. ESB (C 227, 6. aglst 2013). beer ma senda med simbréfi (faxnr. +32 (0)22 96 43 01),
me0 rafposti a netfangio COMP-MERGER-REGISTRY @ec.europa.eu eda i posti, med tilvisuninni
COMP/M.6966 — 31 Goup/Barclays Infrastructure Funds Management, & eftirfarandi postfang:

European Commission
Directorate-General for Competition
Merger Registry

J-70

B-1049 Brussels

() Stjtido. ESB L 24, 29.1.2004, bls. 1 (,,samrunareglugerd EB*).
(® Stjtid. ESB C 56, 5.3.2005, bls. 32 (,,tilkynning um einfaldada malsmedferd®).


COMP-MERGER-REGISTRY@ec.europa.eu

8.8.2013 EES-viobetir vid Stjornartidindi Evropusambandsins Nr. 44/33

Tilkynning um fyrirhugada samfylkingu fyrirtaekja 2013/EES/44/08
(mal COMP/M.6978 — Banco Popular SA/Group Crédit Mutuel/ATM Business)

M3l sem kann ad verda tekio fyrir samkvaemt einfaldadri malsmedfero

1. Framkvamdastjorninni barst 2. agust 2013 tilkynning samkvemt 4. gr. reglugerdar radsins (EB)
nr. 139/2004 (') um fyrirhugada samfylkingu par sem speenska fyrirteekid Banco Popular Espaiiol
S.A. (,,Banco Popular®) og franska fyrirtekid Group Crédit Mutuel (,,Crédit Mutuel), 6dlast
sameiginleg yfirrad i nystofnudu félagi (,,ATM Business*), sameiginlegu fyrirteeki sem starfar sem
sjalfsted efnahagseining i skilningi 4. mgr. 3. gr. samrunareglugerdar EB.

2. Starfsemi hlutadeigandi fyrirtaekja er sem hér segir:

—  Banco Popular S.A.: vidskiptabankastarfsemi, almenn bankastarfsemi, fjarfestingar- og heild-
s6lubankastarfsemi, svo og vatryggingapjonusta

—  Group Crédit Mutuel: almenn bankastarfsemi og vatryggingar

—  ATM Business: veitir naudsynlega pjonustu vegna heimilda, gagnadflunar, vinnslu, uppgjors
og afstemmingar hradbankafarslna korthafa &4 Spani

3. Frumathugun framkvamdastjornarinnar hefur leitt 1 [jos ad samfylkingin, sem tilkynnt hefur verio,
geti fallid undir gildissvid samrunareglugerdar EB. Fyrirvari er p6 um endanlega akvoroun. Hafa
ber 1 huga ad petta mal kann ad verda tekid fyrir samkvaemt malsmedferdinni sem kvedid er & um
i tilkynningu framkvaemdastjornarinnar um einfaldada malsmedferd vid meodhondlun tiltekinna
samfylkinga samkveemt samrunareglugerd EB (?).

4.  Hagsmunaadilar eru hvattir til ad senda framkvemdastjorninni athugasemdir sem peir kunna ad hafa
fram a0 faera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvaemdastjorninni innan tiu daga fra pvi ad tilkynning pessi
birtist i Stjtid. ESB (C 231, 9. aglst 2013). Peer ma senda med simbréfi (faxnr. +32 (0)22 96 43 01),
med rafposti 4 netfangid COMP-MERGER-REGISTRY @ec.europa.eu eda i pdsti, med tilvisuninni
COMP/M.6978 — Banco Popular SA/Group Crédit Mutuel/ATM Business, a eftirfarandi postfang:

European Commission
Directorate-General for Competition
Merger Registry

J-70

B-1049 Brussels

() Stjtido. ESB L 24, 29.1.2004, bls. 1 (,,samrunareglugerd EB*).
(® Stjtid. ESB C 56, 5.3.2005, bls. 32 (,,tilkynning um einfaldada malsmedferd®).


COMP-MERGER-REGISTRY@ec.europa.eu

Nr. 44/34 EES-vidbatir vid Stjornartidindi Evropusambandsins 8.8.2013

Tilkynning um fyrirhugada samfylkingu fyrirtaekja 2013/EES/44/09
(mal COMP/M.7002 — M&G/Alliance Medical)

M3l sem kann ad verda tekio fyrir samkvaemt einfaldadri malsmedfero

1. Framkvaemdastjorninni barst 2. agust 2013 tilkynning samkvaemt 4. gr. reglugerdar radsins
(EB) nr. 139/2004 (') um fyrirhugada samfylkingu par sem breska fyrirtekid M&G Investment
Management Limited (,,M&G*), sem lytur yfirrddum hins breska Prudential plc, 6dlast med skiptum
a skuldum gegn hlutafé ad fullu yfirrad, i skilningi staflidar b) i 1. mgr. 3. gr. samrunareglugerdar
EB, i fyrirtekjum bresku samsteypunnar Alliance Medical (,,Alliance Medical®).

2. Starfsemi hlutadeigandi fyrirtaekja er sem hér segir:

—  M&AG: dotturfélag i einkaeigu Prudential ple, alpjédlegrar samsteypu a svidi vatrygginga, og
annast fjarfestingaumsyslu fyrir Prudential plc i Evropu

—  Alliance Medical: utvistud myndgreiningarpjonusta fyrir sjukrahus og leknastofur, svo og
framleidsla og dreifing a geislavirkum lyfjum og sporefnum fyrir myndgreiningu

3. Frumathugun framkvamdastjornarinnar hefur leitt i [jos ad samfylkingin, sem tilkynnt hefur verid,
geti fallid undir gildissvid samrunareglugerdar EB. Fyrirvari er p6 um endanlega akvoroun. Hafa
ber 1 huga ad petta mal kann ad verda tekid fyrir samkvemt malsmedferdinni sem kvedid er & um
i tilkynningu framkveemdastjornarinnar um einfaldada malsmedferd vid medhdndlun tiltekinna
samfylkinga samkvaemt samrunareglugerd EB (?).

4.  Hagsmunaadilar eru hvattir til ad senda framkvemdastjoérninni athugasemdir sem peir kunna ad hafa
fram ad feera um hina fyrirhugudu samfylkingu.

Athugasemdir verda ad berast framkvamdastjorninni innan tiu daga fra pvi ad tilkynning bessi
birtist 1 Stjtid. ESB (C 231, 9. aglist 2013). beer ma senda med simbréfi (faxnr. +32 (0)22 96 43 01),
me0 rafposti a netfangio COMP-MERGER-REGISTRY @ec.europa.eu eda i posti, med tilvisuninni
COMP/M.7002 — M&G/Alliance Medical, 4 eftirfarandi postfang:

European Commission
Directorate-General for Competition
Merger Registry

J-70

B-1049 Brussels

() Stjtido. ESB L 24, 29.1.2004, bls. 1 (,,samrunareglugerd EB*).
(® Stjtid. ESB C 56, 5.3.2005, bls. 32 (,,tilkynning um einfaldada malsmedferd®).


COMP-MERGER-REGISTRY@ec.europa.eu

8.8.2013 EES-viobetir vid Stjornartidindi Evropusambandsins Nr. 44/35

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2013/EES/44/10
(mal COMP/M.6697 — O.W. Bunker/Bergen Bunkers)

Framkvamdastjornin akvad hinn 11. desember 2012 ad hreyfa ekki andmalum vid ofangreindri tilkynntri
samfylkingu og lysa hana samrymanlega reglum sameiginlega markadarins. Akvérdunin er tekin i
samremi vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar
akvordunar er eingéngu til 4 ensku og verdur hun birt eftir ad felld hafa verid brott vidskiptaleyndarmal,
ef einhver eru. Unnt verdur ad nalgast hana 4 eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunaakvorounum med ymsum heetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafreenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalntimeri
32012M6697. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.

Akvoroun um ad hreyfa ekki andmzlum vid tilkynntri samfylkingu fyrirtzekja 2013/EES/44/11
(mal COMP/M.6813 — McCain Foods Group/Lutosa Business)

Framkvamdastjornin akvad hinn 28. mai 2013 ad hreyfa ekki andmalum vid ofangreindri tilkynntri
samfylkingu og Iysa hana samrymanlega reglum sameiginlega markadarins. Akvérdunin er tekin i
samreemi vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004, sbr. 2. mgr. sdému greinar.
Ostytt utgafa pessarar akvordunar er eingdngu til 4 ensku og verdur hun birt eftir ad felld hafa verid brott
vidskiptaleyndarmal, ef einhver eru. Unnt verdur ad nalgast hana a eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http:/ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvoérdunum med ymsum heatti, m.a. eftir fyrirteeki, malsnimeri,
dagsetningu og atvinnugrein.

- A rafreenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalntimeri
32013M6813. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.


http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases

Nr. 44/36 EES-vidbatir vid Stjornartidindi Evropusambandsins 8.8.2013

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2013/EES/44/12
(mal COMP/M.6891 - AGROFERT/Lieken)

Framkvamdastjornin akvad hinn 15. mai 2013 ad hreyfa ekki andmalum vid ofangreindri tilkynntri
samfylkingu og Iysa hana samrymanlega reglum sameiginlega markadarins. Akvérdunin er tekin i
samremi vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar
akvordunar er eingdngu til 4 ensku og verdur hun birt eftir ad felld hafa verid brott vidskiptaleyndarmal,
ef einhver eru. Unnt verdur ad nalgast hana 4 eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvorounum med ymsum hetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafreenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalntimeri
32013M6891. EUR-Lex er beinlinuadgangur ad 16ggjot Evropusambandsins.

Akvordun um ad hreyfa ekki andmzlum vid tilkynntri samfylkingu fyrirtzekja 2013/EES/44/13
(mal COMP/M.6912 — Michael S Dell/Dell)

Framkvamdastjornin akvad hinn 20. juni 2013 ad hreyfa ekki andmeelum vid ofangreindri tilkynntri
samfylkingu og Iysa hana samrymanlega reglum sameiginlega markadarins. Akvérdunin er tekin i
samraemi vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgéfa pessarar
akvorounar er eingéngu til & ensku og verdur hin birt eftir ad felld hafa verid brott vidskiptaleyndarmal,
ef einhver eru. Unnt verdur ad nalgast hana a eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http:/ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvorounum med ymsum heetti, m.a. eftir fyrirteeki, malsnimeri,
dagsetningu og atvinnugrein.

- A rafreenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalntimeri
32013M6912. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.


http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases

8.8.2013 EES-viobetir vid Stjornartidindi Evropusambandsins Nr. 44/37

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2013/EES/44/14
(mal COMP/M.6934 — Norges Bank/Generali/Group of Buildings in Paris)

Framkvamdastjornin akvad hinn 29. juli 2013 ad hreyfa ekki andmalum vid ofangreindri tilkynntri
samfylkingu og Iysa hana samrymanlega reglum sameiginlega markadarins. Akvérdunin er tekin i
samremi vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar
akvordunar er eingéngu til 4 ensku og verdur hun birt eftir ad felld hafa verid brott vidskiptaleyndarmal,
ef einhver eru. Unnt verdur ad nalgast hana 4 eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http:/ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvorounum med ymsum hetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafreenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalnimeri
32013M6934. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.

Akvoroun um ad hreyfa ekki andmzlum vid tilkynntri samfylkingu fyrirtzekja 2013/EES/44/15
(mal COMP/M.6961 — Goldman Sachs/Gavea Investimentos/JV)

Framkvamdastjornin akvad hinn 25. juli 2013 ad hreyfa ekki andmalum vid ofangreindri tilkynntri
samfylkingu og Iysa hana samrymanlega reglum sameiginlega markadarins. Akvérdunin er tekin i
samraemi vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgéfa pessarar
akvorounar er eingéngu til & ensku og verdur hin birt eftir ad felld hafa verid brott vidskiptaleyndarmal,
ef einhver eru. Unnt verdur ad nalgast hana a eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http:/ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvorounum med ymsum heetti, m.a. eftir fyrirteeki, malsnimeri,
dagsetningu og atvinnugrein.

- A rafreenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalntimeri
32013M6961. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.


http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases

Nr. 44/38 EES-vidbatir vid Stjornartidindi Evropusambandsins 8.8.2013

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtaekja 2013/EES/44/16
(mal COMP/M.6972 — BC Partners/Springer Science + Business Media)

Framkvamdastjornin akvad hinn 31. juli 2013 ad hreyfa ekki andmalum vid ofangreindri tilkynntri
samfylkingu og Iysa hana samrymanlega reglum sameiginlega markadarins. Akvérdunin er tekin i
samremi vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgafa pessarar
akvordunar er eingéngu til 4 ensku og verdur hun birt eftir ad felld hafa verid brott vidskiptaleyndarmal,
ef einhver eru. Unnt verdur ad nalgast hana 4 eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http://ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvorounum med ymsum hetti, m.a. eftir fyrirtaeki, malsnumeri,
dagsetningu og atvinnugrein.

- A rafreenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalntimeri
32013M6972. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.

Akvoroun um ad hreyfa ekki andmzelum vid tilkynntri samfylkingu fyrirtzekja 2013/EES/44/17
(mal COMP/M.6986 — Bain Capital/Maisons du Monde)

Framkvamdastjornin akvad hinn 31. juli 2013 ad hreyfa ekki andmalum vid ofangreindri tilkynntri
samfylkingu og Iysa hana samrymanlega reglum sameiginlega markadarins. Akvérdunin er tekin i
samraemi vid staflid b) i 1. mgr. 6. gr. reglugerdar radsins (EB) nr. 139/2004. Ostytt Gtgéfa pessarar
akvorounar er eingdngu til 4 ensku og verdur hin birt eftir ad felld hafa verid brott vidskiptaleyndarmal,
ef einhver eru. Unnt verdur ad nalgast hana a eftirfarandi hatt:

- A samkeppnishluta Europa-vefsetursins (http:/ec.europa.eu/competition/mergers/cases). Notendur
vefsetursins geta leitad ad samrunadkvorounum med ymsum heetti, m.a. eftir fyrirteeki, malsnimeri,
dagsetningu og atvinnugrein.

- A rafreenu snidi 4 vefsetrinu EUR-Lex (http:/eur-lex.europa.eu/en/index.htm), undir skjalntimeri
32013M6986. EUR-Lex er beinlinuadgangur ad 16ggjof Evropusambandsins.


http://ec.europa.eu/competition/mergers/cases
http://eur-lex.europa.eu/en/index.htm
http://eur-lex.europa.eu/en/index.htm
http://ec.europa.eu/competition/mergers/cases

8.8.2013

EES-vidbatir vid Stjornartidindi Evropusambandsins Nr. 44/39

Rikisadstod — Belgia 2013/EES/44/18

Malsnumer SA.34791 (2013/C) (adur 2012/NN) — Belgia — Adsto0 til a0 bjarga Val
Saint-Lambert

og

Malsnumer SA.35528 (2013/C) (adur 2012/N) — Belgia — Adstod vegna endurskipu-
lagningar Val Saint-Lambert

Auglyst eftir athugasemdum i samrzemi vio 2. mgr. 108. gr. saittmalans um starfsheetti
Evropusambandsins

Framkvamdastjornin tilkynnti stjornvéldum i Belgiu, med bréfi dagsettu 6. febraar 2013, pa akvoroun
sina ad hefja rannsokn & ofangreindri adstod i samremi vid 2. mgr. 108. gr. sattmalans um starfshaetti
Evrépusambandsins.

Frestur hagsmunaadila til ad gera athugasemdir er einn manudur fra pvi ad agrip petta og eftirfylgjandi
bréf birtist 1 Stjtid. ESB (C 213, 26.7.2013, bls. 38). Athugasemdir skal senda 4 eftirfarandi postfang:

European Commission
Directorate-General for Competition
State aid Registry

Rue de la Loi/Wetstraat, 200

1049 Bruxelles/Brussel
BELGIQUE/BELGIE

Bréfasimi: +32 22961242

Netfang: stateaidgreffe@ec.europa.eu

Athugasemdunum verdur komid & framferi vid stjornvold i Belgiu. Peim, sem leggja fram athugasemdir,
er heimilt ad dska nafnleyndar og skulu slikar oskir vera skriflegar og rokstuddar.

Akvoroun um ad haetta formlegri rannsékn i kjolfar pess ad adildarriki afturkallar 2013/EES/44/19
tilkynningu

Rikisadstod — Spann
(107. til 109. gr. sattmalans um starfshzetti Evrépusambandsins)

Auglysing framkvaemdastjornarinnar samkvemt 2. mgr. 108. gr. sattmilans um
starfshzetti Evrépusambandsins — Tilkynning afturkollud

Malsnumer SA.31273 (12/C) (adur N 313/10) — Ultracongelados Antartida SA

Framkvamdastjornin hefur akvedid ad hatta formlegri rannsokn a ofangreindri adstod sem stofnad var til
21. névember 2012 (") 1 samreemi vid 2. mgr. 108. gr. sattmalans um starfshaetti Evropusambandsins, med
visan til pess ad stjornvold a Spani afturkélludu tilkynningu um adstodina 13. desember 2012 og hafa ekki
aform um framhald & pessu adstodarverkefni.

(1) Stjtid. ESB C 359, 21.11.2012, bls. 11.
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