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Auglýst eftir athugasemdum, í samræmi við 2. mgr. 1. gr. I. hluta bókunar 3 við 
samninginn um eftirlitsstofnun og dómstól, sem varðar ríkisaðstoð, í tengslum við 

íslensku hafnalögin

Ákvörðun Eftirlitsstofnunar EFTA 658/07/COL frá 12. desember 2007, sem birt er á fullgiltu tungumáli 
næst á eftir þessu ágripi, markar upphaf málsmeðferðar samkvæmt 2. mgr. 1. gr. I. hluta bókunar 3 við 
samning milli EFTA-ríkjanna um stofnun eftirlitsstofnunar og dómstóls (samninginn um eftirlitsstofnun 
og dómstól). Stjórnvöldum á Íslandi hefur verið tilkynnt þetta með afriti af ákvörðuninni.

Eftirlitsstofnun EFTA veitir EFTA-ríkjunum, aðildarríkjum Evrópusambandsins og öðrum áhugaaðilum 
eins mánaðar frest frá birtingu þessarar auglýsingar að telja til að leggja fram athugasemdir við hina 
áformuðu ráðstöfun. Athugasemdir skal senda á eftirfarandi póstfang:

EFTA Surveillance Authority
Registry
35, Rue Belliard
B-1040 Bruxelles/Brussel

Athugasemdunum verður komið á framfæri við stjórnvöld á Íslandi. Þeim, sem leggja fram athugasemdir, 
er heimilt að óska nafnleyndar og skulu slíkar óskir vera skriflegar og rökstuddar.

ÁGRIP

Málsmeðferð

Með bréfi fjármálaráðuneytisins dags. 7. maí 2007 tilkynntu stjórnvöld á Íslandi, í samræmi við ákvæði 
3. mgr. 1. gr. I. hluta bókunar 3 við samninginn um eftirlitsstofnun og dómstól, breytingar á hafnalögum 
sem gera heimilt að bæta tjón á upptökumannvirkjum. Þau tilkynntu einnig að fyrirhugað væri að beita 
þessu nýja ákvæði til að styrkja viðgerðir á skipalyftunni í Vestmannaeyjum. Sá hluti tilkynningarinnar 
var afturkallaður með bréfi stjórnvalda á Íslandi dags. 11. desember 2007.

Samtök atvinnulífsins sendu Eftirlitsstofnun EFTA kvörtun með bréfi dags. 31. ágúst 2007, og telja sam
tökin að viðbótarfjárveitingar til Hafnabótasjóðs feli í sér ríkisaðstoð. Kvörtuninni var komið á framfæri 
við stjórnvöld á Íslandi til þess að þau gætu gert við hana athugasemdir.

Í kjölfar bréfaskipta við stjórnvöld á Íslandi ákvað Eftirlitsstofnun EFTA að hefja formlega rannsókn á 
ofangreindum breytingum á hafnalögum frá árinu 2007 og ýmsum atriðum hafnalaga frá árinu 2003, en 
þau lög voru ekki tilkynnt stofnuninni.

Mat á ráðstöfuninni

Breytingar á hafnalögum frá árinu 2007

Íslensku hafnalögin eru almenn rammalöggjöf og hafa meðal annars að geyma ákvæði um yfirumsjón 
ríkisins með hafnamálum, hvað fellur undir hugtakið höfn, rekstur hafnar og hafnarstjórn, og svonefndan 
Hafnabótasjóð.

Fyrirliggjandi tilkynning stjórnvalda á Íslandi til Eftirlitsstofnunar EFTA varðar lög nr.  28/2007 um 
breytingu á hafnalögum frá árinu 2003.  Breytingin leiðir til þess að heimilt verður að bæta tjón á 
upptökumannvirkjum úr Hafnabótasjóði í samræmi við 3.  tölul.  þriðju mgr.  26.  gr.  hafnalaga, en það 
ákvæði var áður bundið við önnur hafnarmannvirki.  Ákvæðið tekur aðeins til tjóns í höfnum í eigu 
sveitarfélaga. Hafnir og skipasmíðastöðvar í einkaeigu geta ekki notið tjónabóta samkvæmt hafnalögum 
frá 2007.

Það er álit Eftirlitsstofnunar EFTA að bætur úr Hafnabótasjóði séu aðstoð sem veitt sé af ríkisfjármunum. 
Hafnabótasjóður er stofnun sem lýtur almennum lögum, er fjármögnuð að hluta til með beinum 
framlögum úr ríkissjóði og sinnir opinberum verkefnum. Það er álit Eftirlitsstofnunar EFTA að rekstur 
upptökumannvirkja til skipaviðgerða verði að teljast atvinnustarfsemi. Því eru sveitarfélög, sem eiga slík 

2008/EES/20/02
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mannvirki, fyrirtæki í skilningi 1. mgr. 61. gr. EES-samningsins. Ráðstöfunin, sem hér er til umfjöllunar, 
er sértæk vegna þess að hún nýtist aðeins fyrirtækjum í tiltekinni atvinnugrein (hafnarekstri) og þar að auki 
aðeins tilteknum höfnum í þeirri atvinnugrein. Það er álit Eftirlitsstofnunar EFTA að upptökumannvirki, 
skipalyftur og þurrkvíar séu í samkeppni við fyrirtæki í öðrum löndum og aðstoðin raskar því, eða er til 
þess fallin að raska, samkeppni, og hefur áhrif á viðskipti milli aðildarríkja EES-samningsins.

Þar eð tilvitnuð breyting á hafnalögum öðlaðist gildi í mars árið 2007, þ.e.  áður en hún var tilkynnt 
Eftirlitsstofnun EFTA, hefur verið brotið gegn stöðvunarákvæði 2.  mgr.  1.  gr.  I hluta bókunar 3 við 
samninginn um eftirlitsstofnun og dómstól og ráðstöfunin verður að teljast ólögleg aðstoð í skilningi 	
f-liðar 1. gr. II. hluta bókunar 3 við þann samning. Ef aðstoð er greidd út samkvæmt ákvæðinu, sem hér er 
til athugunar, og reynist ósamrýmanleg ákvæðum EES-samningsins um ríkisaðstoð, mun Eftirlitsstofnun 
EFTA mæla fyrir um að hún verði endurgreidd.

Á þessu stigi málsins er það álit Eftirlitsstofnunar EFTA að aðstoðin sé ósamrýmanleg framkvæmd EES-
samningsins, enda fullnægir hún ekki skilyrðum fyrir undanþágu samkvæmt b-lið 2.  mgr.  61.  gr.  eða 	
3. mgr. 61. gr. EES-samningsins. Ákvæðið um bætur er ekki bundið við tjón af völdum náttúruhamfara 
eða óvenjulegra atburða, og því er ekki unnt að réttlæta það með tilvísun til b-liðar 2. mgr. 61. gr. EES-
samningsins. Samkvæmt ákvæðum c-liðar 3. mgr.  61.  gr. EES-samningsins, með hliðsjón af kaflanum 
um skipasmíðar í Leiðbeiningum um ríkisaðstoð, er heimilt að veita fjárfestingaraðstoð, en ekki 
rekstraraðstoð, vegna endurbóta eða endurnýjunar sem fram fer í starfandi skipasmíðastöðvum í því skyni 
að auka framleiðni. Í þessu tilviki er ekki um slíkt að ræða, því að stjórnvöld á Íslandi taka sérstaklega 
fram að ekki megi nota styrkina til endurnýjunar. Hvað sem öðru líður ber að flokka bætur fyrir tjón sem 
rekstraraðstoð.

Eftirlitsstofnunin bendir jafnframt á að tjón er aðeins bætt í höfnum í eigu opinberra aðila.  Að svo 
stöddu fær Eftirlitsstofnun EFTA ekki séð hvernig unnt er að réttlæta þessa mismunun gagnvart höfnum 
í einkaeigu.

Af þeim sökum telur stofnunin vafasamt að breytingar frá árinu 2007 á hafnalögum geti talist samrým
anlegar framkvæmd EES-samningsins.

Hafnalög frá árinu 2003

Með nýjum hafnalögum, sem öðluðust gildi árið 2003, urðu breytingar á ákvæðum um ríkisframlög vegna 
uppbyggingar hafnarmannvirkja. Samkvæmt ákvæðum laganna er heimilt að veita framlög úr ríkissjóði 
til ýmissa verkefna á sviði hafnargerðar (24. gr.) og bæta með greiðslu úr Hafnabótasjóði tjón á sumum 
hafnarmannvirkjum (26. gr.).

Það er álit Eftirlitsstofnunar EFTA að sum verkefnanna, sem um getur í 2. mgr. 24. gr., megi flokka—í 
samræmi við orðsendingu framkvæmdastjórnar Evrópubandalaganna um gæðaþjónustu í höfnum—sem 
almenna mannvirkjauppbyggingu, og þau feli því ekki í sér ríkisaðstoð í skilningi 1. mgr. 61. gr. EES-
samningsins. Þetta á við um framkvæmdir við skjólgarða, merkingu innsiglingar, dýpi, varnarmannvirki og 
dýpkanir. Eftirlitsstofnunin mun þó kanna nánar hvort í þann flokk geti einnig fallið notkun hafnsögubáta í 
höfnum sem búa við erfiðar náttúrulegar aðstæður og framkvæmdir við viðlegumannvirki.

Stuðningur samkvæmt ákvæðum 3.  tölul.  þriðju mgr.  26.  gr.  hafnalaga frá árinu 2003 um bætur fyrir 
tjón felur í sér ríkisaðstoð að því leyti sem hann er veittur vegna verkefna sem lúta ekki að almennum 
mannvirkjaframkvæmdum.

Það er álit Eftirlitsstofnunar EFTA að hafnalög frá árinu 2003, sem voru ekki tilkynnt stofnuninni, feli í sér 
ólöglega aðstoð í skilningi f-liðar 1. gr. II. hluta bókunar 3 við samninginn um eftirlitsstofnun og dómstól. 
Ef aðstoð er greidd út samkvæmt tilvitnuðu ákvæði, og reynist ósamrýmanleg ákvæðum EES-samningsins 
um ríkisaðstoð, mun Eftirlitsstofnun EFTA mæla fyrir um að hún verði endurgreidd.

Eftirlitsstofnunin mun taka til athugunar hvort réttlæta megi aðstoðina með tilvísun til ákvæða c-liðar 	
3. mgr. 61. gr. EES-samningsins, eftir atvikum með hliðsjón af kaflanum um skipasmíðar eða kaflanum 
um byggðaaðstoð í Leiðbeiningum um ríkisaðstoð. Hafa ber í huga að aðstoðin, sem hér er til umfjöllunar, 
rennur eingöngu til hafna í eigu opinberra aðila.  Eftirlitsstofnunin fær ekki séð að slík mismunun sé 
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réttlætanleg. Með hliðsjón af ofangreindum atriðum telur Eftirlitsstofnun EFTA vafa leika á að aðstoðin 
geti talist samrýmanleg ákvæðum EES-samningsins um ríkisaðstoð.

Niðurstaða

Með hliðsjón af því sem hér hefur verið rakið hefur Eftirlitsstofnun EFTA ákveðið að hefja formlega 
rannsókn, í samræmi við ákvæði 2. mgr. 1. gr. EES-samningsins, á ofangreindum breytingum á hafnalögum 
frá árinu 2007 og hafnalögum frá árinu 2003.
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EFTA SURVEILLANCE AUTHORITY DECISION

No 658/07/COL

 of 12 December 2007

to initiate the procedure provided for in Article 1(2) of Part I of Protocol 3 to the 
Surveillance and Court Agreement with regard to the Icelandic Harbour Act

(Iceland)

THE EFTA SURVEILLANCE AUTHORITY (1),

Having regard to the Agreement on the European Economic Area (2), in particular Articles 61 to 63 and 
Protocol 26 thereof,

Having regard to the Agreement between the EFTA States on the Establishment of a Surveillance Authority 
and a Court of Justice (3), in particular Article 24 thereof,

Having regard to Article 1(2) of Part I and Articles 4(4) and 6 of Part II of Protocol 3 to the Surveillance 
and Court Agreement,

Having regard to the Authority’s Guidelines (4) on the application and interpretation of Articles 61 and 62 
of the EEA Agreement, in particular the Chapter on State aid to Shipbuilding and the Chapter on National 
Regional Aid,

Having regard to the Authority’s Decision of 14 July 2004 on the implementing provisions referred to 
under Article 27 of Part II of Protocol 3 to the Surveillance and Court Agreement,

Whereas:

I. FACTS

1	 Procedure

By letter dated 7 May 2007 from the Icelandic Ministry of Finance, forwarded by the Icelandic Mission 
to the EU, received and registered by the Authority on the same date (Event No 420581), the Icelandic 
authorities notified, pursuant to Article 1(3) of Part I of Protocol 3 to the Surveillance and Court 
Agreement, amendments to the Icelandic Harbour Act, with a view to including damage compensation for 
ship lifts. They also notified an envisaged application of that new provision in support of the repair of the 
Westman Islands Port ship lift facility.

By letter dated 14 May 2007 (Event No 421158), the Authority informed the Icelandic authorities 
that it considered the notification to be incomplete as, in particular, the notification form had not been 
submitted.

On 19 June 2007, the Icelandic Mission to the EU forwarded a letter from the Icelandic Ministry of 
Finance, received and registered by the Authority on the same date (Event No 425880), by which the 
Icelandic authorities submitted the notification form and provided further information on the notified 
measures.

By letter dated 4 July 2007 (Event No 427442), the Authority requested additional information, which the 
Icelandic authorities provided on 10 August 2007 (Event No 433162).

The Confederation of Icelandic Employers (Samtök atvinnulífsins) filed a complaint with the Authority by 
way of a letter dated 31 August 2007, claiming that the additional funding for the Harbour Improvement 

(1)	 Hereinafter referred to as “the Authority”.
(2)	 Hereinafter referred to as “the EEA Agreement”.
(3)	 Hereinafter referred to as “the Surveillance and Court Agreement”.
(4)	 Guidelines on the application and interpretation of Articles 61 and 62 of the EEA Agreement and Article 1 of Protocol 3 to the 

Surveillance and Court Agreement, adopted and issued by the EFTA Surveillance Authority on 19 January 1994, published in OJ 
L 231, 3.9.1994, EEA Supplement No 32, 3.9.1994. The Guidelines were last amended on 31 May 2007. Hereinafter referred to as 
“the State Aid Guidelines”.
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Fund constitutes state aid which cannot be justified under the EEA state aid provisions. The Association 
refers, in particular, to the fact that aid under the Harbour Act is only available to publicly owned, but not 
to privately owned, harbours.

By letter dated 19 September 2007 (Event No 441678), the Authority forwarded the above complaint 
to the Icelandic authorities for comment and requested further information, which was provided by the 
Icelandic authorities in a letter from the Icelandic Ministry of Finance dated 16 October 2007 (Event 	
No 447362). The case was discussed with the Icelandic authorities during the package meeting between 
the Icelandic authorities and the Authority of 29 October 2007.

By letter dated 11 December 2007 (Event No 456952), the Icelandic authorities withdrew the notification 
relating to the proposed application of the Harbour Act in support of the repair of the Westman Islands 
Port ship lift facility.

2	 Description of the proposed measures

In order to deal with the amendments to the Harbour Act as notified in 2007, which provide, for the first 
time, for damage compensation in favour of ship lifts, the Authority finds it appropriate to set the Harbour 
Act in its historical context.

2.1	 History of the Icelandic Harbour Act

The Icelandic Harbour Act is a general framework legislation containing inter alia provisions on the 
coordination of harbour affairs by central authorities, the definition of what constitutes a harbour, the 
management and operation of harbours, state contributions to harbour constructions and the so-called 
Harbour Improvement Fund.

The 1984 Harbour Act

The Harbour Act No 69/1984 contained a provision authorising damage compensation for harbour 
facilities in Article 32(2).  That provision stipulated that a so-called Harbour Improvement Fund was 
authorised to indemnify loss to harbour constructions which had sustained damage caused by “acts of 
God or natural catastrophes or force majeure, including loss which is not fully indemnified on account of 
provisions of Section IX of the Maritime Act on limited liability of operators of vessels”.

According to its Article 8, the Act only covered municipal harbours, so public aid in the form of damage 
compensation under Article 32(2) was only given to harbours owned by municipalities.

The 1994 Harbour Act

In 1994, a new Harbour Act No 23/1994 was adopted, which was subsequently amended by Act 	
No 7/1996. Article 19 of the 1994 Harbour Act listed seven categories of harbour construction project 
which could receive state support (e.g. constructions at wharfs, piers, berths, traffic lanes within the limits 
of harbour constructions, etc.). That support would come directly from the State Treasury. The State would 
pay up to 100% for the costs of primary research, up to 90% of investment costs for the constructions 
of quays, dredging of harbours and entrance, navigation signals and special outfits for ro-ro vessels and 
ferries, and up to 60% in relation to the remaining categories.

In addition, Article 28(2) of the 1994 Harbour Act contained the same damage compensation for harbour 
constructions, granted by the Harbour Improvement Fund, as had been included in the 1984 Act. As 
before, the 1994 Harbour Act only covered municipal harbours, cf. Article 3 of the Act, and therefore state 
support was still limited to harbours owned by municipalities.

Some provisions of the 1994 Harbour Act, namely the provisions on state grants for the financing of 
harbour constructions for ships (5), were the subject of a decision of the EFTA Surveillance Authority 
dated 19 March 1997 (Decision No 51/97/COL). In line with that Decision, the Icelandic authorities had 
agreed not to apply the provisions in question without prior notification to and approval by the EFTA 
Surveillance Authority.

(5)	 The investments concerned in particular docking facilities for ship repair contained in Article 24(6) of the 1994 Act.
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The 2003 Harbour Act

In 2003, a new Harbour Act No 61/2003 was adopted. This Harbour Act, which was not notified to the 
Authority, contained changes in particular with regard to the permissible operating forms of harbours and, 
hence, which harbours come within the Act. Article 8 provided that:

“A harbour may be operated as:

1.	 A harbour that is owned by a municipality without any special board of directors.

2.	 A harbour owned by a municipality and governed by a special board of directors.

3.	 A public limited liability company, irrespective of whether or not it is owned by a public body, a 
private limited liability company, a partnership or as a private party operating independently. Harbours 
operated under this paragraph are not regarded being a public operation.”

In other words, the Harbour Act now applied to harbours other than those owned by the municipalities and 
specifically envisaged the existence of privately owned harbours, although a distinction was maintained in 
that the latter would not be considered as a “public operation” under the Act.

According to Article 24(1) of the Harbour Act, contributions from the Treasury could be granted to 
projects relating to harbour constructions carried out by harbours which are operated under sub-paragraph 
1 or 2 of Article 8. In other words, privately owned harbours could not receive any state support under 
the Harbour Act. Public entities (including municipalities) would also not be entitled to any support if 
they organised their harbour as a limited liability company or any other form of organisation listed in 
sub-paragraph 3 of Article 8.

Article 24(2) now contained only three (instead of the former seven) categories of project for which direct 
aid can be given:

a)	 For the reconstruction, improvement and repair of breakwaters in harbours where difficult natural 
conditions mean that there is little protection from ocean waves, for dredging in harbour approaches 
where regular dredging is needed (i.e. at least every five years), and for initial costs for pilot vessels 
in places where conditions in and near the harbour require such safety equipment. The level of State 
funding is determined in the National Transport Plan and may not exceed 75%.

b)	 Projects undertaken by small harbour funds within a region defined pursuant to the regional aid map 
for Iceland (6), with an income under ISK 20 million and where the value of the average catch over 
the past three years is under ISK 600 million. The projects to be supported should be limited to the 
marking of approach channels, depth, protective installations and quays. The level of State funding 
is determined in the National Transport Plan and may not exceed 90%.

c)	 Projects undertaken by a harbour fund within a region defined pursuant to the regional aid map for 
Iceland, with an income under ISK 40 million and where the value of the average catch over the 
past three years is under ISK 1,500 million and goods transportation through the harbour is less than 
50,000 tonnes per year. State contributions pursuant to this sub-paragraph may never exceed 60% 
for dredging and 40% for quay installations on which work is performed in 2007 or later.

Article 26(3), subparagraph 3, of the Harbour Act contained a damage compensation clause which 
stipulated that the Harbour Improvement Fund is authorised to indemnify loss to harbour constructions 
which qualify for support under sub-paragraphs (a) or (b) of Article 24(2) or loss to dry harbour 
constructions, including loss which will not be fully indemnified from the Emergency Fund (Viðlagasjóði) 
(7) or due to the provisions of Section IX of the Maritime Act on limited liability of operators of vessels.

Compared to the 1994 Harbour Act, the provision limits the number of aid beneficiaries by linking the 
support to categories (a) and (b) in Article 24(2). On the other hand, while still referring to the Emergency 
Fund, the text no longer refers to compensation limited to damage caused by natural disasters or acts of 
God.

(6)	 EFTA Surveillance Authority decision of 8 August 2001 on the map of assisted areas and levels of aid in Iceland (aid no. 00-002).
(7)	 A fund different from the Icelandic Harbour Improvement Fund and responsible for covering damage from natural catastrophes.
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According to information provided by the Icelandic authorities, no state support has been paid out under 
this measure so far. This would appear to be as a result of interim provision II of the 2003 Harbour Act, 
as amended by Act No 11/2006, under which state aid might still be provided, until the end of 2008, in 
accordance with the rules in the 1994 Harbour Act.

The 2007 amendment Act

By the present notification, the Icelandic authorities inform the Authority of Act No 28/2007, amending 
the 2003 Harbour Act, and in particular Article 26(3), subparagraph 3 thereof. According to that Article, as 
now amended, ship lifts can now also receive damage compensation from the Harbour Improvement Fund. 
The wording “eða tjón á upptökumannvirkjum” is added after the reference to Article 24. As explained by 
the Icelandic authorities, “upptökumannvirki” includes dry docks, ship lifts and ship hoists.

According to information provided by the Icelandic authorities, the ship lifts are to be used mainly for ship 
repair and conversion works, not for the construction of ships.

There are currently 15 ship lifts spread around the country, 12 of which are owned by municipalities. The 
ship lift ownership does not imply that the concrete repair works are also carried out by the harbours. 
Normally, the repair works on the ships are carried out by a company which pays the harbour for the use 
of the ship lift.

2.2	 The objective of the measures

The above-mentioned amendment to Article 26 of the Harbour Act was not in the bill as originally 
submitted to Alþingi but was added by the Transport Committee. In the opinion of the Committee, it was 
considered logical that damage to ship lifts could be compensated on the same basis as other harbour 
constructions that had benefited from state contributions by way of damage compensation. As stated in a 
translation submitted by the Icelandic authorities on the Committee bill, “the authorisation only applies 
to damage compensation to shipyard facilities (8) which were constructed with state aid”. The Committee 
further emphasised that the provision only covered damage to facilities owned by public bodies.  The 
amount of the compensation was to be limited to the reconstruction value. Consequently, it would not be 
permissible to grant compensation to build a lift with more capacity than that of the damaged facility (9).

As indicated by the complainant and confirmed by the Icelandic authorities, the clause is no longer limited 
to compensation for damage caused by natural disasters or other special occurrences.

2.3	 National legal basis for the measure/recipients of the support

The national legal basis for the measure is Article 26(3), subparagraph 3, of the Harbour Act, as amended 
by Article 7 of Act No 28/2007, which entered into force on 29 March 2007.  That provision covers 
damage compensation for ship lifts, dry docks and ship hoists in addition to what was already covered. 
Iceland has not indicated how many ship lifts, etc. could potentially receive support under that provision. 
But as can be seen from above, currently there are 15 ship lifts in the country, 12 of which are owned by 
municipalities.

2.4	 Budget and duration

The Icelandic authorities stated that Parliament decided to increase the funding of the Harbour 
Improvement Fund for the year 2008 by ISK 200 million.

3	 Comments by the Icelandic authorities

The Icelandic authorities only notify the amendment for legal certainty as they consider the measure 
not to constitute state aid within the meaning of Article 61(1) of the EEA Agreement. According to the 
notification form, the Icelandic authorities do not consider that the measure confers any advantages on the 
aid recipient(s) or distorts competition or affects trade between the Contracting Parties.

(8)	 To be understood as ship lifts and hoists.
(9)	 Item 3 of the opinion of the Committee, (Nefndarálit um frv. til l. um breyt. á hafnalögum, nr. 61/2003, þskj. 997 – 366. mál).
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II. ASSESSMENT

1	 The presence of state aid

State aid within the meaning of Article 61(1) EEA Agreement

Article 61(1) of the EEA Agreement reads as follows:

“Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States 
or through State resources in any form whatsoever which distorts or threatens to distort competition 
by favouring certain undertakings or the production of certain goods shall, in so far as it affects trade 
between Contracting Parties, be incompatible with the functioning of this Agreement.”

The criteria will be assessed below, first in relation to the notified amendments to the Harbour Act and 
second in relation to the 2003 Harbour Act, which was never notified to the Authority.

1.1	 The notified amendments made to the Harbour Act in 2007

1.1.1	Presence of State resources

The aid measure must be granted by the State or through State resources. The damage compensation for 
ship lifts in Article 26(3) subparagraph 3 of the Harbour Act, as amended by Act No 28/2007, is granted 
by the Harbour Improvement Fund, which for that purpose received a budgetary allocation of ISK 200 
million from the Treasury. The budgetary allocation constitutes State resources.

This classification as State resources is not altered by the fact that the money is channelled through the 
Harbour Improvement Fund.

Article 26(1) of the Harbour Act states that the Harbour Improvement Fund is owned by the State and 
that the Harbour Council (hafnaráð) acts as its board of directors on behalf of the Minister of Transport. 
The Harbour Council is appointed by the Minister of Transport pursuant to Article 4 of Act No 7/1996 on 
the Maritime Agency (lög um Siglingastofnun Íslands). Accordingly, the Harbour Improvement Fund is 
a public law body. Part of the financing of the Fund comes directly from the State budget as decided by 
Parliament. According to Article 26(3) the Harbour Council disposes of the income of the Fund, following 
recommendations from the Maritime Agency and subject to the approval of the Minister of Transport, as 
further laid down in sub-paragraphs 1 to 3. The Maritime Agency is responsible for the administration of 
the Fund according to paragraph 4 of that Article. The Harbour Improvement Fund carries out public tasks 
as laid down in the Harbour Act. The Authority therefore takes the preliminary view that support granted 
by the Harbour Improvement Fund is imputable to the State (10) and constitutes State resources within the 
meaning of Article 61(1) of the EEA Agreement.

1.1.2	Favouring certain undertakings or the production of certain goods

The Authority considers the ownership of a ship lift which is rented out for ship repairs by a publicly owned 
harbour to constitute an economic activity and therefore that the municipal owners act as undertakings 
within the meaning of Article 61(1) of the EEA Agreement.

Further, the aid measure must confer on the recipients advantages that relieve them of charges that are 
normally borne from their budget. Such advantages exist as the owners of ship lifts, etc. can receive state 
support for repair of damage to facilities. Normally such costs would have to be borne by the ship lift 
owners from their own budget. The aid measure must be selective in that it favours “certain undertakings 
or the production of certain goods”. The measure is selective as it applies only to undertakings owning 
ship lifts, etc.  falling within the definition of Article 26(3) subparagraph 3 of the Act.  In this regard it 
cannot be argued that no selectivity exists because the owners of other harbour constructions are likewise 
entitled to receive state support under Article 26(3) subparagraph 3 of the Act.  Even if the circle of 
beneficiaries is wider than owners of ship lifts, the advantages are only conferred to a certain, limited, 
group of undertakings, as will be demonstrated below.

(10)	 See Case C-482/99, French Republic v Commission of the European Communities, paragraphs 50 et seq., [2002] ECR I-4397.
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Firstly, the damage compensation in Article 26(3) subparagraph 3 is limited to those projects which were 
constructed with state aid as outlined in the opinion of the Committee as referred to above (section I-2.2). 
Hence, the provision on the damage compensation does not apply to all undertakings owning harbour 
constructions.

Secondly, an advantage also exists with regard to undertakings in other sectors which have to cover 
damages to their production facilities from their own budget. In this regard it is irrelevant that the support 
is only granted to compensate for the damage caused, without leading to a modernisation or an increase 
in capacity. Since owners of harbour facilities not having received state support before or in other sectors 
would not receive any damage compensation, the recipients of the support measure are in a better position 
with regard to repair than those undertakings having to finance the repair work from their own budget.

The Authority takes the preliminary view that support for ship lifts does not qualify as general infrastructure, 
the financing of which would not constitute state aid within the meaning of Article 61(1) of the EEA 
Agreement. As stated in the Commission’s Communication on Reinforcing the Quality in Sea Ports (11), 
shipyards are considered as user-specific infrastructure and not as a general infrastructure measure. In the 
Authority’s view the same applies to ship lifts used by or rented out by shipyards and harbours for repair 
work, which is normally a commercial activity and therefore benefits specific undertakings.

1.1.3	Distortion of competition and effect on trade between Contracting Parties

For a measure to qualify as aid it must distort competition and affect trade between the Contracting Parties. 
Ship lifts, ship hoists and dry docks as ship repair facilities are in international competition. In addition, 
the market for port services has been gradually opened to competition (12). The Commission pointed out 
in its LeaderSHIP 2015 programme that commercial shipbuilding and ship repair operate in a truly global 
market with exposure to world-wide competition (13).  As the measure will strengthen the recipients’ 
position in relation to other competitors within the area of the EEA, the damage compensation distorts or 
threatens to distort competition and affects trade between the Contracting Parties.

1.2	 The 2003 Harbour Act

In 2003, Act No 61/2003 replaced Act No 23/1994.  In the new Harbour Act, the provisions on state 
funding of harbour constructions were changed. As outlined above, the current provisions provide for two 
distinct measures, namely payments by the Treasury in relation to certain harbour constructions (Article 
24) and damage compensation granted by the Harbour Improvement Fund (Article 26 of the Act) for 
facilities covered by Article 24(2)(a) and (b) of the Act.

1.2.1	Presence of State resources

Support directly from the Treasury, as referred to in Article 24 of the 2003 Harbour Act, constitutes 
budgetary allocations which qualify as State resources within the meaning of Article 61(1) of the EEA 
Agreement.

As outlined above, the support by the Harbour Improvement Fund for damage compensation to harbour 
constructions constitutes State resources (see above, section II 1.1.1 of this Decision).

1.2.2	Favouring certain undertakings or the production of certain goods

While an advantage is conferred on the recipients by relieving them of costs which they would otherwise 
have to bear, it needs to be examined whether all the support measures under the Act are selective.

This would not be the case, if certain of the support measures can be classified as financing general 
infrastructure.  Investments in such infrastructure are normally general measures, being expenditure 
incurred by the State in the framework of its responsibilities for planning and developing a transport 
system in the interest of the general public, provided the infrastructure is de jure and de facto open to 

(11)	 Communication from the Commission to the European Parliament and the Council, Reinforcing Quality Service in Sea Ports; A 
Key for European Transport, COM (2001) 35 final., section 3.3. Hereinafter referred to as “the Port Communication”.

(12)	 Port Communication, cited in fn.12. section 2.
(13)	 Communication from the Commission to the Council, the European Parliament, the European Economic and Social Committee 

and the Committee of the Regions, LeaderSHIP 2015, Defining the Future of the European Shipbuilding and Repair Industry, 
Competitiveness through Excellence, COM(2003) 717 final, section 2.1.
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all users. According to the Port Communication, public (general) infrastructure is characterised as being 
open to all users on a non-discriminatory basis.  General infrastructure includes maritime access and 
maintenance, covering dikes, breakwater, locks and other high water protection measures, navigable 
channels, dredging and ice breaking navigation aid, lights, buoys, beacons, floating pontoon ramps in tidal 
areas etc. Further, it includes public land transport facilities within the port area, short connecting links to 
the national transport networks or TENs and infrastructure up to the terminal site (14).

Article 24(2)(a), (b) and (c) of the 2003 Harbour Act are limited to the support of breakwater constructions, 
marking of approach channels, depth, protective installations and dredging.  In line with the above 
examples given in the Communication, the Authority considers these measures to be general infrastructure 
which do not confer an advantage on the harbours, but are open to all users.

The use of pilot vessels in Article 24(2)(a) of the 2003 Harbour Act

The Authority, however, questions whether the use of pilot vessels in places where conditions require 
safety equipment, see Article 24(2)(a) of the Harbour Act, can be considered as infrastructure and will 
investigate that further during the formal investigation procedure. As the Port Communication cited above 
states “public support to investments in mobile assets and operational services, e.g. those of individual 
port service providers, generally favour certain undertakings and it is difficult to foresee a situation where 
this is not the case” (15). On the basis of the information available to it, the Authority cannot exclude that 
pilot vessels do not qualify as general infrastructure.

Support for quay installations in Article 24(2) b) and c) of the 2003 Harbour Act

On the basis of the information available to it, the Authority cannot judge whether support to quay 
installations qualifies as state aid or concerns a general infrastructure measure. In this regard, reference is 
made to section 3.3 of the Port Communication which states that no general conclusions can be drawn for 
quay walls. The Icelandic authorities are requested to provide more information in this regard.

The damage compensation clause in Article 26(3) subparagraph 3 of the 2003 Harbour Act

The Authority considers that the damage compensation provided for in Article 26(3) subparagraph 3 of the 
Harbour Act is a measure conferring an advantage on the recipient, as normally such damage would have 
to be made good using funds from the undertaking’s own budget.

However, as far as the damage compensation clause, which refers to Article 24(2)(a) and (b) of the Act, 
concerns infrastructure projects, it does not constitute state aid within the meaning of Article 61(1) of the 
EEA Agreement. Where projects mentioned in Article 24(2)(a) and (b) might be considered as selective 
measures, the damage compensation clause would also be judged as selective in this regard. Based on the 
above considerations, it would appear that only damage compensation in respect of pilot vessels and quay 
installations may be caught.

1.2.3	Distortion of competition and effect on trade between Contracting Parties

The support strengthens the position of the recipients in relation to other EEA competitors, who compete 
with them on an international market.  The support under the 2003 Harbour Act therefore distorts or 
threatens to distort competition and affects trade between the Contracting Parties.

1.3	 Conclusion

The Authority takes the preliminary view that the notified amendments made to the Harbour Act in 2007 to 
include ship lifts in the damage compensation clause in Article 26(3) subparagraph 3 of the Act constitutes 
state aid within the meaning of Article 61(1) of the EEA Agreement.

Under the 2003 Harbour Act, the support for breakwater constructions, dredging, the marking of approach 
channels, depth, and protective installations do not constitute state aid within the meaning of Article 61(1) 
of the EEA Agreement.

(14)	 See Communication.
(15)	 See Communication, section 3.3. at the end.
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On the basis of the information available to it, support for the use of pilot vessels referred to in Article 
24(2)(a) and support for quay installations provided for in Article 24(2)(b) and (c) would appear not to 
fall clearly into the category of general infrastructure and must therefore be regarded as state aid within 
the meaning of Article 61(1) of the EEA Agreement.

The damage compensation clause in Article 26(3) subparagraph 3 constitute state aid within the meaning 
of Article 61(1) of the EEA Agreement, in so far as it applies to projects which do not qualify as general 
infrastructure.

2	 Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3 to the Surveillance and Court Agreement, “the EFTA 
Surveillance Authority shall be informed, in sufficient time to enable it to submit its comments, of any 
plans to grant or alter aid. […]. The State concerned shall not put its proposed measures into effect until 
the procedure has resulted in a final decision”.

Where the final decision of the Authority is negative, i.e.  the aid is found to be incompatible with the 
functioning of the EEA Agreement, any aid paid out in breach of the standstill obligation in Article 1(3) 
of Part I of Protocol 3 to the Surveillance and Court Agreement will be subject to a recovery order by the 
Authority.

2.1	 Act No 28/2007 amending the Harbour Act

The amendment to the Harbour Act is already law as Act No 28/2007 entered into force on 29 March 2007, 
thereby enabling the Harbour Improvement Fund to use State funds for damage compensation in favour 
of ship lifts. The Authority therefore concludes that in relation to this measure the standstill obligation 
has not been respected. The measure is consequently to be regarded as unlawful aid within the meaning 
of Article 1(f) of Part I of Protocol 3 to the Surveillance and Court Agreement and any aid paid out under 
that provision could be subject to recovery.

2.2	 The 2003 Harbour Act

The 2003 Harbour Act has not been notified to the Authority. The 1994 Harbour Act, which that Act 
replaced, was the subject of an appropriate measures proposal by the Authority in its Decision 51/97/COL 
and was authorised on the condition that individual projects would be notified.  It will now have to be 
assessed whether the amendments in the 2003 Harbour Act, in so far as they constitute state aid within the 
meaning of Article 61(1) of the EEA Agreement, must be treated as new aid within the meaning of Article 
1(c) of Part II of Protocol 3 to the Surveillance and Court Agreement.

In this respect, the support for the use of pilot vessels and for quay installations, together with the damage 
compensation for those facilities, must be examined.

According to Article 4 of the Authority’s Decision 195/04/COL, a purely formal or administrative change 
does not affect the status of existing aid. However, a tightening of the criteria for the application of an 
authorised aid scheme, a reduction in aid intensity or a reduction of eligible expenses, qualify as new aid 
(Article 4(2)(c)). In its ruling in Namur-Les Assurances, the Court of Justice held that “[…] the emergence 
of new aid or the alteration of existing aid cannot be assessed according to the scale of the aid or, in 
particular, its amount in financial terms at any moment in the life of the undertaking if the aid is provided 
under earlier statutory provisions which remain unaltered. Whether aid may be classified as new aid or as 
alteration of existing aid must be determined by reference to the provisions providing for it” (16).

The use of pilot vessels referred to in Article 24(2)(a) of the 2003 Harbour Act

Article 24(2)(a) of the 2003 Harbour Act introduces a new support category, namely support for pilot 
vessels in places where conditions in and near the harbour require such safety equipment. The introduction 
of a new aid category constitutes new aid within the meaning of Article 1(c) of Part II of Protocol 3 to the 
Surveillance and Court Agreement. The Authority therefore concludes that in relation to this measure the 
standstill obligation has not been respected. The measure is consequently to be regarded as unlawful aid 

(16)	 Case C-44/93 Namur-Les Assurances du Crédit SA [1994] ECR I-3829, paragraph 28.
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within the meaning of Article 1(f) of Part I of Protocol 3 to the Surveillance and Court Agreement and any 
aid paid out under that provision would be subject to recovery.

Quay installations referred to in Article 24(2) b) and c) of the 2003 Harbour Act

The support for quay installations was already contained in the 1994 Harbour Act (Article 19(1), number 
2, provided for the support of wharfs, piers and berths. The support for quays and quay installations in 
Article 24(2) b) and c) of the 2003 Harbour Act is now limited to projects of a certain dimension and 
within certain defined regions. This indicates that the possibilities for granting aid have been reduced. 
However, as can be seen from Article 4 of the Authority’s Decision 195/04/COL, a tightening of aid 
criteria is to be considered as new aid. The Authority therefore concludes that in relation to this measure 
the standstill obligation has not been respected. The measure is consequently to be regarded as unlawful 
aid within the meaning of Article 1(f) of Part I of Protocol 3 to the Surveillance and Court Agreement and 
any aid paid out under that provision would be subject to recovery.

Damage compensation under Article 26(3), subparagraph 3, of the 2003 Harbour Act

The Authority notes that the damage compensation in the 2003 Harbour Act differs from the damage 
clauses in the 1984 and 1994 Acts in so far as it is no longer limited to support for damages caused by 
acts of God or natural catastrophes. With respect to this change, the Icelandic authorities have confirmed 
that, indeed, it was not the intention of the legislator to limit damage compensation to natural disasters 
or exceptional occurrences. The Authority finds that the extension of the damage compensation clause to 
cover a broader range of circumstances constitutes new aid within the meaning of Article 1(c) of Part II of 
Protocol 3 to the Surveillance and Court Agreement. The Authority therefore concludes that in relation to 
this measure the standstill obligation has not been respected. The measure is consequently to be regarded 
as unlawful aid within the meaning of Article 1(f) of Part I of Protocol 3 to the Surveillance and Court 
Agreement and any aid paid out under that provision would be subject to recovery.

3	 Compatibility of the aid

3.1	 Act No 28/2007 amending the Harbour Act

Support measures caught by Article 61(1) of the EEA Agreement are generally incompatible with the 
functioning of the EEA Agreement, unless they qualify for a derogation under Article 61(2) or (3) of the 
EEA Agreement.

The derogation in Article 61(2) of the EEA Agreement is not applicable to the aid in question, which is 
not designed to achieve any of the aims listed in this provision. The Authority notes, in particular, that the 
damage compensation to ship lifts provided for in Article 26(3), subparagraph 3, of the 2007 Harbour Act 
is no longer limited to natural disaster or exceptional occurrence. It therefore cannot be based on Article 
61(2)(b) of the EEA Agreement.

The aid is not given to promote the execution of an important project of common European interest or to 
remedy a serious disturbance in the economy of Iceland, therefore Article 61(3)(b) of the EEA Agreement 
does not apply.

The aid in question is not linked to any investment, but compensates recipients for a given damage.  It 
reduces the costs which companies would normally have to bear in the course of pursuing their day-to-
day business activities and is consequently to be classified as operating aid. Operating aid is normally 
not considered suitable to facilitate the development of certain economic activities or of certain regions 
as provided for in Article 61(3)(c) of the EEA Agreement, unless it is specifically envisaged by the 
Authority’s Guidelines, which is not the case here.

An application of the Regional Aid Guidelines in this regard does not appear possible. It would appear 
that the notified measure falls to be assessed under the Authority’s Guidelines on Shipbuilding which, as a 
lex specialis, preclude the application of the regional aid chapter of the Guidelines (17). The Shipbuilding 
Guidelines cover aid to “any shipyard, related entity, ship owner and third party, which is granted, whether 
directly or indirectly, for building, repair or conversion of ships”. As can be seen from the Commission’s 

(17)	 See the Authority’s State Aid Guidelines on national regional aid 2007–2013, point 2(8), fn. 8.
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case practice, aid for the construction or extension of ship lifts is considered to be a measure falling under 
the Shipbuilding Guidelines (18). According to point 26 of the Guidelines investment aid – not operating 
aid – can only be granted if it is linked to upgrading or modernising existing yards with a view to 
improving productivity and is limited to 22,5% or 12,5% aid intensity thresholds. The Icelandic authorities 
explicitly state, in any event, that no modernisation is allowed. They also aim for higher aid intensities 
than the specified thresholds.

Only if the Shipbuilding Guidelines do not apply, can the possibility of support under the Authority’s 
Regional Aid Guidelines be assessed. The aid qualifies as operating aid (19), which would have to be 
assessed under section 5 of the Guidelines. Such aid must normally be temporary and reduced over time 
(section 5(68) of the Regional Aid Guidelines), or granted for least populated regions (section 5(69) of the 
Regional Aid Guidelines) or granted for offsetting additional transport costs (section 5(70) of the Regional 
Aid Guidelines). On the basis of the information available, the Authority cannot see that envisaged support 
for damage compensation for ship lifts is limited in that respect.

Given that on the basis of the available information, one or the other of these chapters applies to the 
measures under examination, a direct application of Article 61(3)(c) of the EEA Agreement is precluded.

The Icelandic authorities do not argue that the harbour services constitute a public service under Article 
59(2) of the EEA Agreement.

Even if the aid could be authorised under the EEA state aid provisions, the Authority still is in doubt of 
the compatibility of the measures with the functioning of the EEA Agreement. The damage compensation 
is only granted to publicly owned harbours. The Icelandic authorities state that the Harbour Act allows 
for different operating forms of harbours and therefore different rules apply to the different harbour 
types. This was one of the primary purposes of the 2003 Harbour Act and the Icelandic authorities do not 
consider this distinction to be incompatible with the state aid provisions. The Authority has doubts as to 
how such a difference in treatment between publicly and privately owned harbours can be justified.

On the basis of the foregoing considerations, the Authority has doubts as to whether the amendments to the 
Harbour Act made in 2007 can be regarded as compatible with the functioning of the EEA Agreement.

3.2	 The 2003 Harbour Act

During the formal investigation procedure, the Authority will investigate whether the newly introduced 
support for pilot vessels and for quay installations can, to the extent that it is found to constitute aid, be 
justified under Article 61(3)(c) of the EEA Agreement.

Pilot vessels

The support for pilot vessels would qualify as operating aid, falls to be assessed under section 5 of the 
Authority’s Regional Aid Guidelines. As noted above, such aid would normally be temporary and reduced 
over time (section 5(68) of the Regional Aid Guidelines), or granted for least populated regions (section 
5(69) of the Regional Aid Guidelines) or granted for offsetting additional transport costs (section 5(70) 
of the Regional Aid Guidelines). On the basis of the information available, the support for pilot vessels 
provided for Article 26(3), subparagraph 3, of the Harbour Act would not appear to be limited in this 
way.

The Authority will also examine any possibilities to justify this aid granted for safety purposes by virtue of 
a direct application of Article 61(3)(c) of the EEA Agreement. In this respect, the Icelandic authorities are 
invited to provide information as to the incentive effect, necessity and proportionality of the support.

(18)	 State aid N 554/06 – Germany, Rolandswerft which concerned the adaptation of a ship lift to lift heavier ships and State aid  
C 6/2006 – Germany, Volkswerft Stralsund, OJ L 151, 13.6.2007, p.33, also for the extension of a ship lift.

(19)	 See the definition of investment aid in section 4.1.1. of the Regional Aid Guidelines which limit investment aid to initial investment 
projects, i.e. the setting up or extension of a new establishment, diversification of output of the establishment into new, additional 
products and a fundamental change in the overall production process. Replacement investment is excluded from that concept, but 
might qualify as operating aid, see section 4.1.1. (26), last paragraph of the Regional Aid Guidelines.
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Quay installations

The Authority does not exclude that these support measures are not related to ship building, repair and 
conversion and therefore might not fall under the Shipbuilding Guidelines. However, more information is 
required in this respect. Again, the aid intensity thresholds laid down in those Guidelines would have to be 
observed and aid would only be allowed if it can be qualified as investment upgrading or modernisation 
of existing yards with a view of improving the productivity of existing facilities.

In the event that the Shipbuilding Guidelines do not apply, the measures will be examined under other 
Guidelines, in particular the Authority’s Regional Aid Guidelines in the version applicable at each point 
in time (20).

The Authority doubts whether the support for quay installations can be justified under the Regional Aid 
Guidelines 1999 or 2007–2013 which in both cases provide for lower aid intensities than those foreseen 
in the Harbour Act.

Damage compensation

The damage compensation provided for in Article 26(3)subparagraph 3 of the 2003 Harbour Act would not 
be able to be justified under Article 61(2) as it is no longer limited to natural disaster compensation.

It would therefore have to be assessed under Article 61(3)(c) of the EEA Agreement, in conjunction with 
the Shipbuilding Guidelines, as far as it concerns measures which fall under the scope of these Guidelines. 
Again, only if the Shipbuilding Guidelines do not apply, can the support be assessed under the Regional 
Aid Guidelines. As stated before, the criteria for granting operating aid, as set out in section 5 thereof (see 
argumentation above), need to be fulfilled.

Finally, it should be noted that all of the above measures are only granted to publicly owned harbours. 
The Authority does not see any justification for such a differentiation (see above, section II 3.1 of this 
Decision).

With reference to the above assessment, the Authority consequently has doubts as to whether the 2003 
Harbour Act can be regarded as compatible with the functioning of the EEA Agreement.

The Authority is therefore in doubt as to whether these measures are compatible with the functioning of 
the EEA Agreement.

4	 Conclusion

Based on the information submitted by the Icelandic authorities, the Authority cannot exclude the 
possibility that the 2007 amendments to the Harbour Act and certain aspects of the 2003 Harbour Act 
constitute aid within the meaning of Article 61(1) of the EEA Agreement.

Furthermore, the Authority has doubts that these measures can be regarded as complying with Article 
61(2)(b) or 61(3)(c) of the EEA Agreement, possibly in combination with the requirements laid down in 
the Shipbuilding Guidelines or the Regional Aid Guidelines or by way of direct application. The Authority 
thus doubts that the above measures are compatible with the functioning of the EEA Agreement.

Consequently, and in accordance Article 4(4) of Part II of Protocol 3 to the Surveillance and Court 
Agreement, the Authority is obliged to open the procedure provided for in Article 1(2) of Part I of Protocol 
3 of the Surveillance and Court Agreement. The decision to open proceedings is without prejudice to the 
final decision of the Authority, which may conclude that the measures in question do not constitute aid or 
are compatible with the functioning of the EEA Agreement.

The Authority notes that were the measures to be identified as new aid within the meaning of Article 1(c) 
in Part II to Protocol 3 of the Surveillance and Court Agreement, any breach of the standstill operation 

(20)	 Section 8(90) of the National Regional Aid Guidelines 2007–2013, published on the Authority’s webpage, state that regional aid 
awarded or to be granted before 2007 will be assessed in accordance with the 1999 Guidelines on national regional aid. The 1999 
Guidelines on Regional Aid can be found in OJ L 111, 29.4.1999, p. 46.
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leads to the classification of the aid as unlawful within the meaning of Article 1(f) of Part II of Protocol 
3 to the Surveillance and Court Agreement. Unlawful aid which is not compatible with the EEA state aid 
provisions is subject to recovery.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in Article 1(2) 
of Part I of Protocol 3 to the Surveillance and Court Agreement, invites the Icelandic authorities to submit 
their comments on this Decision within one month of the date of receipt thereof.

In light of the foregoing considerations, the Authority invites the Icelandic authorities within one month 
of receipt of this decision, to provide all documents, information and data needed for assessment of the 
compatibility of the above measures.

HAS ADOPTED THIS DECISION:

Article 1

The EFTA Surveillance Authority finds that as far as breakwater constructions, marking of approach 
channels, depth, protective installations and dredging are concerned, no state aid is involved as regards 
support for these projects under Article 24(2)(a), (b) and (c) of the 2003 Harbour Act. The damage 
compensation clause in 26(3), subparagraph 3, of the 2003 Harbour Act therefore does not involve 
any state aid within the meaning of Article 61(1) of the EEA Agreement, in so far as it relates to these 
projects.

Article 2

The EFTA Surveillance Authority has decided to open the formal investigation procedure provided for in 
Article 1(2) of Part I of Protocol 3 to the Surveillance and Court Agreement against Iceland regarding the 
2007 amendments to the Harbour Act and certain aspects of the 2003 Harbour Act, namely in relation to 
support for pilot vessels and quay installations.

Article 3

The Icelandic authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3 to the Surveillance 
and Court Agreement, to submit their comments on the opening of the formal investigation procedure 
within one month from the notification of this Decision.

Article 4

The Icelandic authorities are invited to provide within one month from notification of this Decision, all 
documents, information and data needed for assessment of the compatibility of the aid measure.

Article 5

This Decision is addressed to the Republic of Iceland.

Article 6

Only the English version is authentic.

Done at Brussels, 12 December 2007

For the EFTA Surveillance Authority,

	 Per Sanderud	 Kristján Andri Stefánsson
	 President	 College Member
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Auglýst eftir athugasemdum, í samræmi við 2. mgr. 1. gr. I. hluta bókunar 3 við 
samninginn um eftirlitsstofnun og dómstól, sem varðar ríkisaðstoð, í tengslum við 
ríkisaðstoð á sviði sjóflutninga sem er fólgin í tonnaskatti og endurgreiðslum vegna 

áhafna

Ákvörðun Eftirlitsstofnunar EFTA 721/07/COL frá 19. desember 2007, sem birt er á fullgiltu tungumáli 
næst á eftir þessu ágripi, markar upphaf málsmeðferðar samkvæmt 2. mgr. 1. gr. I. hluta bókunar 3 við 
samning milli EFTA-ríkjanna um stofnun eftirlitsstofnunar og dómstóls (samninginn um eftirlitsstofnun 
og dómstól). Stjórnvöldum á Íslandi hefur verið tilkynnt þetta með afriti af ákvörðuninni.

Eftirlitsstofnun EFTA veitir EFTA-ríkjunum, aðildarríkjum Evrópusambandsins og öðrum áhugaaðilum 
eins mánaðar frest frá birtingu þessarar auglýsingar að telja til að leggja fram athugasemdir við hina 
áformuðu ráðstöfun. Athugasemdir skal senda á eftirfarandi póstfang:

EFTA Surveillance Authority
Registry
35, Rue Belliard
B-1040 Bruxelles/Brussel

Athugasemdunum verður komið á framfæri við stjórnvöld á Íslandi. Þeim, sem leggja fram athugasemdir, 
er heimilt að óska nafnleyndar og skulu slíkar óskir vera skriflegar og rökstuddar.

ÁGRIP

1	 Málsmeðferð

Í bréfi til Eftirlitsstofnunar EFTA dags. 23. mars 2007 tilkynntu stjórnvöld á Íslandi fyrirhugaða aðstoð á 
sviði sjóflutninga sem væri fólgin í tonnaskatti og endurgreiðslum vegna áhafna. Í kjölfar bréfaskipta við 
stjórnvöld á Íslandi hefur Eftirlitsstofnun EFTA ákveðið að hefja formlega rannsókn á ráðstöfunum þeim 
sem tilkynntar hafa verið.

2.	 Málsatvik

2.1	 Tonnaskattur

Á Íslandi er venjulegt tekjuskattshlutfall félaga 18 af hundraði. Með lögum nr. 86/2007 um skattlagningu 
kaupskipaútgerðar („lög um tonnaskatt“) hafa stjórnvöld á Íslandi tekið upp kerfi tonnaskatts sem felur 
í sér minni skattálögur. Í lögunum er kveðið á um að í stað þess að greiða venjulegan tekjuskatt félaga, 
sem er 18 af hundraði hagnaðar, geti útgerðarfélög ákveðið að greiða tonnaskatt sem er þeim hagfelldari 
og gerir þeim kleift að reikna hagnað sem fasta grunnfjárhæð á dag í samræmi við stærð hvers skips. Af 
fjárhæðinni, sem þannig er reiknuð, er svo reiknaður skattur samkvæmt venjulegu tekjuskattshlutfalli.

Kerfið tekur til kaupskipa sem skráð eru á íslenska alþjóðlega skipaskrá (ÍAS), eru 100 brúttótonn eða 
stærri og notuð eru til að flytja farm og/eða farþega í siglingum milli landa og farmflutningum innan 
lands. Undir þetta falla kaupskip sem útgerðarfélagið á, kaupskip sem leigð eru án áhafnar (þurrleiga) og 
kaupskip sem leigð eru með áhöfn (tímaleiga).

Tonnaskatturinn er einnig lagður á ýmsa hliðarstarfsemi, til að mynda notkun gáma við farmflutninga, 
rekstur út-, uppskipunar- og viðhaldsaðstöðu o.s.frv.

Útgerðarfélög geta aðeins nýtt sér ákvæði laga um skattlagningu kaupskipaútgerðar vegna skipa sem 
skráð eru á íslenska alþjóðlega skipaskrá og félögin verða að bera fulla skattskyldu samkvæmt lögum um 
tekjuskatt. Full skattskylda merkir að félög, sem eiga lögheimili á Íslandi, eru skattskyld þar vegna allra 
tekna sinna. Takmörkuð skattskylda samkvæmt ákvæðum 3. gr. laga um tekjuskatt veitir ekki rétt til að 
nýta ákvæði um tonnaskatt.

Skattstofn ákvarðast samkvæmt eftirfarandi grunnfjárhæðum á nettótónn, NT (óháð afkomu):

2008/EES/20/03
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Til og með 25.000 NT: 30 kr. á hver 100 NT.
Frá 25.001 NT: 10 kr. á hver 100 NT.

Ýmsum ákvæðum í lögum um tonnaskatt er ætlað að tryggja að útgerðarfélög geti ekki nýtt sér hagkvæmni 
tonnaskatts vegna annarrar starfsemi sinnar. Útgerðarfélög, sem ákveða að greiða tonnaskatt, verða að gera 
það í þrjú ár hið skemmsta.

2.2	 Endurgreiðslur vegna áhafna

Stjórnvöld á Íslandi hafa einnig tilkynnt ákvæði um aðstoð vegna launa áhafna, en samkvæmt þeim er 
heimilt að greiða útgerðarfélögum styrk sem svarar til 90% af réttilega ákvarðaðri fjárhæð tekjuskatts og 
útsvars af launum áhafna. Til þess að eiga rétt á styrkjum verða útgerðarfélög að fullnægja sömu skilyrðum 
og gilda um tonnaskatt (þ.e. að því er varðar skráningu og skattskyldu) og hafa á launaskrá farmenn sem 
eru skattskyldir á Íslandi.

Engin tímatakmörk eru á ákvæðum um tonnaskatt eða endurgreiðslur vegna áhafna.

3.	 Mat

Það er álit Eftirlitsstofnunar EFTA að öllum skilyrðum samkvæmt 1. mgr. 61. gr. EES-samningsins sé 
fullnægt, en það merkir að um ríkisaðstoð sé að ræða.

Mat á því hvort aðstoðin samrýmist ákvæðum EES-samningsins um ríkisaðstoð hefur Eftirlitsstofnun 
EFTA byggt á ákvæðum c-liðar 3. mgr. 61. gr. EES-samningsins með hliðsjón af kaflanum um aðstoð á 
sviði sjóflutninga í leiðbeiningum stofnunarinnar um ríkisaðstoð (sem nefnast „leiðbeiningarnar“ í því 
sem hér fer á eftir).

3.1	 Tonnaskattur

Eftirlitsstofnunin telur vafa leika á að tonnaskatturinn samrýmist gildandi reglum af eftirfarandi 
ástæðum.

Starfsemi á sviði skipaumsjónar

Að áliti Eftirlitsstofnunar EFTA er óvíst að tonnaskatturinn geti tekið til skipa, sem leigð eru með áhöfn, 
eða skipaumsjónar í tengslum við samnýtingu skipa. Samkvæmt 11. mgr. undirkafla 3.1 í leiðbeiningunum 
er aðeins heimilt að veita aðstoð vegna skipa sem skipaumsýslufyrirtækin hafa að fullu umsjón með að því 
er varðar áhöfn og tæknilegan rekstur. Að auki má tonnatala þessara skipa ekki vera hærri en sem nemur 
fjórfaldri tonnatölu skipa sem eru að fullu í umsjón fyrirtækisins sem greiðir tonnaskatt, að meðtöldum 
daglegum rekstri.

Krafa um skráningu á ÍAS og um fulla skattskyldu

Þar eð þess er krafist að skip séu skráð á ÍAS til þess að unnt sé að nýta ákvæði um tonnaskatt eru 
undanskilin öll skip sem ekki eru skráð á Íslandi. Það er viðtekin regla að þótt beinir skattar heyri undir 
lögsögu einstakra EES-ríkja verða þau engu að síður að beita þeirri lögsögu í samræmi við ákvæði EES-
réttar. Ofangreindur mismunur á meðferð útgerðarfélaga felur í sér hömlur á staðfesturétti að því er varðar 
skráningu skipa í öðrum EES-ríkjum. Af ákvæðum EES-samningsins leiðir að brjóti ríkisaðstoð gegn 
öðrum ákvæðum EES-samningsins er ekki unnt að lýsa hana samrýmanlega framkvæmd samningsins. 
Að svo stöddu hefur Eftirlitsstofnun EFTA ekki komið auga á nokkur rök fyrir því að nauðsynlegt sé 
að viðhalda hömlum á staðfesturétti af þessu tagi til þess að ná markmiðunum að baki ákvæða um 
tonnaskatt.

Til þess að geta nýtt sér hin hagstæðu ákvæði um tonnaskatt verða fyrirtæki jafnframt að bera fulla skatt
skyldu á Íslandi. Fyrirtæki geta þó einnig borið svonefnda takmarkaða skattskyldu á Íslandi, að minnsta 
kosti í fræðilegum skilningi. Það merkir að fyrirtæki, sem hefur staðfestu í öðru EES-ríki, kann að bera 
skattskyldu á Íslandi vegna tiltekinna þátta í starfsemi sinni án þess að eiga rétt á að nýta sér hagkvæmni 
ákvæðanna um tonnaskatt.
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Stjórnvöld á Íslandi leggja áherslu á að þar sem tvísköttunarsamningar hafa verið gerðir greiði útgerðar
félögin skatt í landinu sem þau hafi staðfestu í, en ekki á Íslandi. Íslendingar hafa hins vegar ekki gert 
tvísköttunarsamninga við öll EES-ríkin. Af þeim sökum er ekki annað að sjá en að krafan um að fyrirtæki 
þurfi að bera fulla skattskyldu til þess að geta nýtt sér hagkvæmari skattalagaákvæði feli í sér mismunun 
sem takmarki frelsi þjónustuveitenda með staðfestu í öðrum EES-ríkjum til að bjóða þjónustu á sviði 
sjóflutninga á Íslandi.

Skattstofn

Eftirlitsstofnunin hefur efasemdir að því er varðar ákvörðun skattstofnsins, en hann virðist mjög 
lágur í samanburði við önnur kerfi tonnaskatts sem samþykkt hafa verið.  Í 18.  mgr.  undirkafla 3.1 í 
leiðbeiningunum kemur fram að framkvæmdastjórn EB hafi ákveðið að samþykkja aðeins kerfi sem feli 
í sér að skattbyrði af sömu tonnatölu verði „í góðu samræmi við kerfi er þegar hafa verið samþykkt. […] 
Eftirlitsstofnunin mun á sama hátt leitast við að viðhalda sanngjörnu jafnvægi gagnvart kerfum sem þegar 
hafa verið samþykkt.“ 

Af þessari ástæðu verður Eftirlitsstofnun EFTA að meta hvort nægilegt samræmi sé milli skattstofnsins, 
sem tilkynnt hefur verið um, og skattstofns sem notast er við í öðrum kerfum sem hafa verið tilkynnt 
og samþykkt. Það er álit Eftirlitsstofnunar EFTA að svo sé ekki, enda getur skattstofninn orðið 25–60 
hundraðshlutum lægri en skattstofn sem notaður er í öðrum löndum.

Binding fyrirtækja í kerfi tonnaskatts í tiltekinn tíma

Eftirlitsstofnunin hefur efasemdir að því er varðar tímann sem útgerðarfélögum er gert að binda sig við kerfi 
tonnaskatts. Á Íslandi er sá tími þrjú ár. Samkvæmt viðtekinni málsmeðferð framkvæmdastjórnarinnar er sá 
tími hvergi styttri en tíu ár í öðrum kerfum tonnaskatts sem samþykkt hafa verið til þessa. Eftirlitsstofnunin 
telur ástæðu til að óttast að styttri binditími í íslenska kerfinu geti gert það álitlegra en önnur kerfi og 
valdið því að útgerðarfélög flytji skráningu skipa sinna milli EES-ríkja.

3.2	 Endurgreiðslur vegna áhafna

Stjórnvöld á Íslandi hafa ekki bent á skriflega skilgreiningu á hugtakinu áhöfn í lögum eða reglugerðum, 
en staðfest að engar kröfur séu gerðar um ríkisfang eða lögheimili áhafnarmanna. Því er svo að sjá sem 
kerfið geti einnig tekið til áhafnarmanna með ríkisfang utan EES. Eftirlitsstofnunin telur ástæðu til að 
nefna að þegar kemur að farþegaflutningum milli hafna í EES-ríkjunum má eingöngu veita aðstoð vegna 
farmanna frá EES-ríkjum (sbr. 3. mgr. undirkafla 3.2 í leiðbeiningunum). Með hliðsjón af fyrirliggjandi 
upplýsingum telur Eftirlitsstofnun EFTA vafa leika á að farið sé rétt með hugtakið „farmenn frá EES-
ríkjum“ í þessu tilliti.

Jafnframt virðist sem útgerðarfélögum, sem geta ekki nýtt sér ákvæði um tonnaskatt, sé óheimilt að nýta sér 
ákvæði um endurgreiðslur vegna áhafna. Þótt fyrirtæki beri fulla skattskyldu á Íslandi geta þau ekki fengið 
styrk ef skip þeirra eru skráð í öðrum EES-ríkjum. Þetta virðist eiga við hvort sem áhafnarmenn greiða 
tekjuskatt og útsvar á Íslandi (sökum búsetu þar) eða bera enga skattskyldu á Íslandi. Eftirlitsstofnunin 
hefur sams konar efasemdir í þessu tilliti og að því er varðar tonnaskatt.

4	 Niðurstaða

Með hliðsjón af ofangreindum atriðum hefur Eftirlitsstofnun EFTA ákveðið að hefja formlega rannsókn á 
kerfi tonnaskatts og kerfi endurgreiðslna vegna áhafna sem tilkynnt hafa verið.
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THE EFTA SURVEILLANCE AUTHORITY (1),

Having regard to the Agreement on the European Economic Area (2), in particular to Articles 61 to 63 and 
Protocol 26 thereof,

Having regard to the Agreement between the EFTA States on the Establishment of a Surveillance Authority 
and a Court of Justice (3), in particular to Article 24 thereof,

Having regard to Article 1(2) of Part I and Articles 4(4) and 6 of Part II of Protocol 3 to the Surveillance 
and Court Agreement,

Having regard to the Authority’s Guidelines (4) on the application and interpretation of Articles 61 and 62 
of the EEA Agreement, and in particular the Chapter on Aid to Maritime Transport,

Having regard to the Authority’s Decision 195/04/COL of 14 July 2004 on the implementing provisions 
referred to under Article 27 of Part II of Protocol 3 to the Surveillance and Court Agreement,

Whereas:

I. FACTS

1	 Procedure

By letter of 23 March 2007 from the Icelandic Mission to the European Union forwarding a letter from 
the Ministry of Finance of the same date, both received and registered by the Authority on 27 March 
2007 (Event No 415003), the Icelandic authorities notified the Authority of planned aid to the maritime 
transport sector, pursuant to Article 1(3) of Part I of Protocol 3 to the Surveillance and Court Agreement.

By letter dated 20 April 2007 (Event No 417798), the Authority requested additional information to which 
the Icelandic authorities replied on 20 June 2007 (Event No 426146). A second request for information 
was sent by the Authority on 10 August 2007 (Event No 428891), to which the Icelandic authorities replied 
on 12 September 2007 (Event No 440936).

By letter dated 2 October 2007, the Authority informed the Icelandic authorities that the questions raised 
by the Authority’s Internal Market Directorate at the package meeting on 24 and 25 May 2007 were also 
relevant for the assessment of the state aid notification and were therefore considered to form part of the 
current investigation. Thus, the Authority considered that its two months deadline to adopt a decision 
would not start before answers to these questions had been provided by the Icelandic authorities. The 
Icelandic authorities replied to those questions by a letter dated 16 October 2007 (Event No 447358).

The notification was discussed between the Authority and the Icelandic authorities in a state aid package 
meeting on 29 October 2007.

EFTA SURVEILLANCE AUTHORITY DECISION

No 721/07/COL

of 19 December 2007

to initiate the procedure provided for in Article 1(2) of Part I of Protocol 3 to the 
Surveillance and Court Agreement with regard to state aid to maritime transport in 
Iceland in the form of a tonnage tax scheme and a refund scheme for the employment 

of seafarers

(Iceland)

(1)	 Hereinafter referred to as “the Authority”.
(2)	 Hereinafter referred to as “the EEA Agreement”.
(3)	 Hereinafter referred to as “the Surveillance and Court Agreement”.
(4)	 Guidelines on the application and interpretation of Articles 61 and 62 of the EEA Agreement and Article 1 of Protocol 3 to the 

Surveillance and Court Agreement, adopted and issued by the EFTA Surveillance Authority on 19 January 1994, published in 	
OJ L 231 03.09.1994,, EEA Supplement No. 32, 03.09.94 . The Guidelines were last amended on 19 December 2007. Hereinafter 
referred to as “the State Aid Guidelines”.

2008/EØS/20/03
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2	 Description of the proposed measures

The notification concerns state aid to the maritime sector, firstly by means of the introduction of a tonnage 
tax scheme, and secondly by the introduction of a special refund scheme for ship-owners, who will be 
entitled to claim a refund for income tax paid on seafarers’ wages. The two measures will be described 
below.

2.1	 Title and objective of the notified schemes

The title of the scheme “Ríkisstyrkur vegna kaupskipaútgerðar á Íslandi”, i.e.  state aid to maritime 
transport in Iceland comprises both notified measures. The objective is to support the maritime transport 
sector in Iceland by giving advantages to ship-owners with a view to encouraging them to register in 
Iceland, rather than sailing under a convenience flag.

2.2	 National legal basis for the notified measures

The legal basis for the above mentioned measures is Act 86/2007 on the Taxation of merchant vessel 
operations, “Lög um skattlagningu kaupskipaútgerðar” (hereinafter: ”the Tonnage Tax Act”). This Act was 
adopted by Parliament on 17 March 2007 and published in the Official Law Gazette on 30 March 2007. 
According to Article 17 of the Tonnage Tax Act, it will enter into force on 1 January 2008.

The Tonnage Tax Act needs to be seen in connection with Act 38/2007 on the Icelandic International 
Shipregister (hereinafter IIS).  This Act should also enter into force on 1 January 2008.  However, the 
Icelandic Government has submitted to the Authority a Government draft bill which would postpone the 
entry into force of Act 38/2007 until 1 January 2009. This would according to the Icelandic authorities 
not affect the entry into force of the Tonnage Tax Act.  It would, however, render the Tonnage Tax Act 
temporarily ineffective since registration in the IIS is a pre-condition for access to the tonnage tax scheme 
and the refund scheme for seafarers.

2.3	 Details of the Tonnage Tax

In Iceland the normal corporation tax rate is 18%. The Tonnage Tax Act provides that, instead of the 
ordinary corporation tax on profits at 18%, shipping companies can be subject to a more favourable 
tonnage tax calculated on the basis of a notional profit per day depending on the tonnage of the ship 
concerned. The standard corporation tax rate is then applied to the amount of profit so established.

The scheme has the following eligibility requirements:

2.3.1	Eligible activities

The scheme covers ships on the IIS (5) of at least 100 GT used for transportation of people or cargo abroad 
and transportation of cargo domestically. Article 4 of the Tonnage Tax Act defines more precisely that the 
transport of cargo or passengers is to be done by means of:

1.	 merchant vessels owned by the vessel operator

2.	 merchant vessels leased without crew (bareboat charter)

3.	 merchant vessels leased with crew (time charter)

Merchant vessel operations do not include the leasing of bareboat charter for longer periods than three 
years.

Article 4 of the Tonnage Tax Act also lists a number of activities, which are not eligible for any support 
under the Act, such as fishing, harbour constructions, diving, piloting and salvage, educational and 
schooling activities or other social activities, sports, entertainment and leisure activities, including 
whale watching and passenger transport between ports within Iceland that are not ports of calls between 
countries.

(5)	 There is already an Icelandic Ship Register, which covers fishing ships, sailboats, ferries, etc. which will not be replaced by the 
newly introduced IIS. The registers will be run separately.
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As confirmed by the Icelandic authorities, towing and dredging activities are not eligible under the Act.

2.3.2	Ancillary activities

The following activities are considered operational elements in merchant vessel operations pursuant to the 
Tonnage Tax Act. These activities qualify for the tonnage tax as well:

1.	 the use of containers in cargo transportations

2.	 the operation of loading, unloading and maintenance facilities

3.	 operation of ticket sales and passenger terminals

4.	 the operation of offices and management facilities

5.	 sales of consumer products on board merchant vessels.

2.3.3	Registration in the IIS and full tax liability

According to Article 1 of Act 86/2007 (Tonnage Tax Act),

“[l]imited liability companies and private limited companies, subject to taxation pursuant to item 1 of 
paragraph 1 of Article 2 of Act 90/2003 on Income Tax, and operating merchant vessels registered in the 
Icelandic International Shipregister (IIS), may decide to pay taxes on their merchant vessel operations in 
accordance with this Act instead of Act No. 90/2003.”

Hence, in addition to the limitation with regard to eligible transport activities described above, the Tonnage 
Tax Act stipulates two requirements to be fulfilled for the ship-owner to qualify for the favourable tonnage 
tax rates.

Firstly, the vessels to which tonnage tax applies must be registered in the Icelandic International 
Shipregister (hereinafter IIS).  Secondly, the limited liability companies and private limited companies 
must be subject to taxation pursuant to Article 2(1) subparagraph 1 of Act 90/2003 on Income Tax 
(hereinafter “the Income Tax Act”). That provision states that companies domiciled in Iceland are liable 
there to tax on their global income (full tax liability). A legal person is considered to be domiciled in 
Iceland if it is registered in Iceland, if it considers Iceland as its residence according to its bylaw, or if it has 
the real seat of its administration in Iceland. Article 3 of the Income Tax Act provides that non-domiciled 
companies are liable in Iceland to tax on income originating in Iceland (source taxation).

The Authority assumes that the reference to “limited liability companies and private limited companies” 	
does not entail that the companies have to be incorporated under Icelandic company law as Icelandic 
companies in order to qualify for the tonnage tax scheme. Thus, it assumes that such companies incorpo-
rated under the company law of another EEA State would qualify for the tonnage tax scheme provided the 
additional requirements are met. The Icelandic authorities are requested to clarify this issue.

2.3.4	Requirement of a flag link

The Icelandic authorities argue that registration in the IIS is not considered to be a so-called flag link. No 
explicit flag link with Iceland strictu sensu is required. Indeed, according to Section 6 of Act No 38/2007 
on the IIS “a merchant vessel that is registered in the Icelandic International Shipregister is considered 
to be an Icelandic vessel and has the right to sail under the national flag of Iceland”.  The Icelandic 
authorities therefore describe the flag link as a right and not a condition for eligibility under the scheme.

A ship not flying the Icelandic flag could still have access to the tonnage tax as long as it is registered in 
the IIS. In that regard, Article 4 of the same Act prescribes that registration is open to where the “owner 
of the merchant vessel is an Icelandic citizen, a citizen of another State in the European Economic Area 
or of the founding States of the European Free Trade Area, a citizen of the Faeroe Islands or a legal entity 
registered in Iceland”.
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2.3.5	Establishment of the tax rate

According to Article 6 of the Tonnage Tax Act, the tax base (notional profit) will be established as 
follows:

Up to and including 25,000 NT – ISK 30 per 100 NT

From 25,001 NT – ISK 10 per 100 NT.

No deductions are permitted from the tax base.

2.3.6	Taxation under the Income Tax Act and Separate Accounting

Article 4 of the Tonnage Tax Act specifies that if a vessel operator is also engaged in other activities than 
the ones qualifying for tonnage tax, he should be taxed for those activities in accordance with the Act on 
Income Tax.

Article 7 of the Tonnage Tax Act stipulates that income and costs of merchant vessel operations should be 
kept separate from the income and costs of other activities. Article 8 of the Tonnage Tax Act provides that 
interest, depreciation and exchange rate gains shall be divided between the merchant vessel operation and 
other activities in proportion to the book value of assets used in merchant vessel operation, on one hand, 
and for other uses, on the other hand.

Article 9 of the Tonnage Tax Act stipulates that merchant vessel operation costs cannot be deducted from 
the income of the vessel operator subject to taxation under the Income Tax Act. Costs, other than financial 
costs, which relate at the same time to the acquisition of income in merchant vessel operations and the 
acquisition of other income, should be divided in proportion to the income.  In the event that interest 
expenses, depreciation and exchange rate losses pursuant to Article 49 of the Income Tax Act relate at the 
same time to the acquisition of income in merchant vessel operation and the acquisition of other income, 
such financial costs shall be divided in proportion to the book value of assets used in merchant vessel 
operations, on one hand, and for other uses, on the other hand. Costs which are considered to relate to 
the generation of other income than that from merchant vessel operation shall be governed by the Income 
Tax Act.

Losses from merchant vessel operations should not be deductible with regard to taxation of other activities 
according to the Income Tax Act, cf. Article 11 of the Tonnage Tax Act.

2.3.7	Duration of the tonnage taxation

According to Article 2 of the Tonnage Tax Act, the taxation will apply for a period of three years. This 
means that a ship-owner opting for the tonnage tax has to stay within that scheme for three years.

2.4	 Details of the special refund for seafarers’ income tax

The Icelandic authorities have also notified a gross wage support system for seafarers, by which ship-
owners may be paid grants amounting to 90% of the income tax calculated on the gross wages of the 
employed seafarers (6).  In order to qualify for the grants the ship-owner must be a limited liability 
company or private limited company with full tax liability in Iceland, the vessels must be registered in the 
IIS and the ship-owner must employ seafarers who are eligible for taxation in Iceland.

The relevant provision, Article 16 of the Act, reads as follows:

“Limited liability companies and private limited companies subject to taxation pursuant to Item 1 of 
Paragraph 1 of Article 2 of Act No 90/2003 on Income Tax, and which operate merchant vessels, cf. Article 
3, registered in the Icelandic International Shipregister (IIS), shall receive a subsidy which corresponds 
to 90% of the correctly determined amount of income tax and municipal income tax in withholding 
taxes on the wages of the crew of the merchant vessels in question, having taken into account personal 
tax allowances and seamen’s allowances. The withholding tax shall, in other respects, be so disposed of 

(6)	 Letter of the Icelandic authorities dated 23 March 2007 (Event No 415003).
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(7)	 Cf. point 2.2 above.

that 5% shall be paid to the Treasury and 5% shall be paid to the municipality of the crewmember in 
question. This disposal shall replace the disposal of withholding tax and division according to the Act on 
Withholding Tax, the Act on Income Tax and the Act on Municipal Revenue Base.

The Minister of Finance shall, by means of a regulation, specify the implementation of payments pursuant 
to Paragraph 1, including the form of subsidy applications, payment times and balancing against unpaid 
public levies.”

The Icelandic authorities have confirmed that there are no eligibility criteria on the level of the seafarer 
other than being employed with a merchant shipping company and having tax liability in Iceland. The 
refund is only given for the income tax, calculated on the seafarers’ wages. It does not cover any social 
security contributions. The Icelandic authorities have also confirmed that the seafarer’s nationality is not 
relevant in this respect. Nor does the seafarer need to have a residence in Iceland in order for the ship-
owner to be able to qualify for the grant.

2.5	 Aid recipients, budget, duration and entry into force of the notified measures

The Icelandic authorities have not submitted any exact figures regarding the reduction of State revenue 
that will follow from the application of the tonnage tax scheme as compared with the tax revenue that 
would have followed from the application of the ordinary corporation tax rules.

The Icelandic authorities state that the cost of the notified measures will depend on the number of vessels 
registering in the IIS. A preliminary estimate points to a registration of 12 vessels for which the tonnage 
tax is assumed to be on average ISK 120 000. Hence, the tonnage tax revenue would amount to some ISK 
1 440 000. However, the preliminary estimate does not indicate the amount of ordinary corporate tax these 
12 vessels otherwise would have been liable to.

For the seafarers’ gross wage support scheme, the Icelandic authorities estimate a budget of ISK 140–150 
million per year (based on 12 estimated vessels which might register and 200 seafarers employed on those 
ships).

The Icelandic authorities have not limited the duration of the schemes. They have, however, confirmed to 
the Authority that they would be willing to re-notify the scheme after a given number of years.

The Tonnage Tax Act will enter into force on 1 January 2008. Still, according to the Icelandic authorities, 
the Act will not be effective before the entry into force of the Act on the IIS which is supposed to enter 
into force on 1 January 2009 (7).

2.6	 Overlap with other schemes

Cumulation of the scheme with other schemes will be monitored by the Icelandic tax authorities.

2.7	 Information on the expected macro-economic return on the maritime cluster

Pursuant to Section A12(2) of the Authority’s State Aid Guidelines for Aid to the Maritime Transport 
Sector, the Icelandic authorities carried out a cost effect analysis to establish the macro-economic return 
of the notified tax schemes. The analysis states that it is difficult to foresee the economic effects of the 
Tonnage Tax Act as it will depend on the number of ships registered on the IIS. On the estimate of jobs 
created or saved, the Icelandic authorities estimate that the effect of both support measures is that in the 
next six years 200 seafarers will be employed as new crew on qualifying merchant vessels.

II. ASSESSMENT

1	 The presence of state aid

State aid within the meaning of Article 61(1) EEA Agreement

Article 61(1) of the EEA Agreement reads as follows:
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(8)	 For the tonnage tax, the Maritime Guidelines specify that “the system of replacing the normal corporate tax system by a tonnage 
tax is a State aid”, see section 3.1 (4) of the Guidelines.

“Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States 
or through State resources in any form whatsoever which distorts or threatens to distort competition 
by favouring certain undertakings or the production of certain goods shall, in so far as it affects trade 
between Contracting Parties, be incompatible with the functioning of this Agreement.”

The individual criteria of that provision will be examined below.

1.1	 Presence of state resources

The aid measure must be granted by the State or through State resources. The application of the lower 
tonnage tax rather than the ordinary corporate tax leads to a loss of State revenues.  Likewise are the 
subsidies from the national budget given to ship-owners for the income tax of the seafarers State 
resources.

1.2	 Favouring certain undertakings or the production of certain goods

The two measures give ship owners advantages by way of subsidies and tax concessions.  The two 
measures are limited to the maritime sector and therefore favour only certain undertakings. Hence, they 
must be viewed as selective within the meaning of Article 61(1) of the Agreement.

1.3	 Distortion of competition and effect on trade between Contracting Parties

The aid measure must distort competition and affect trade between the Contracting Parties.  The tax 
relief and the subsidy for the seafarers‘ income tax strengthens the ship-owners position towards their 
competitors within the EEA. The maritime transport activities in question are carried out within the EEA 
and internationally. Hence, the measures affect trade between the Contracting Parties.

1.4	 Conclusion

The Authority therefore takes the preliminary view that the notified support measures constitute State aid 
within the meaning of Article 61(1) of the EEA Agreement (8).

2	 Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3 to the Surveillance and Court Agreement, “the EFTA 
Surveillance Authority shall be informed, in sufficient time to enable it to submit its comments, of any 
plans to grant or alter aid. […]. The State concerned shall not put its proposed measures into effect until 
the procedure has resulted in a final decision”.

By submitting notification of the two support measures, forwarded with a letter from the Icelandic Mission 
to the European Union dated 23 March 2007 (Event No 415003), the Icelandic authorities have complied 
with the notification requirement. The Tonnage Tax Act has not yet entered into force. The Authority can 
therefore conclude that the Icelandic authorities have respected their obligations pursuant to Article 1(3) 
of Part I of Protocol 3 to the Surveillance and Court Agreement.

That being said, according to the notification, the entry into force of the new Tonnage Tax Act does not 
seem to be dependent upon a final positive decision from the Authority. An entry into effect before a 
final decision would be a breach of the standstill obligation. Any aid paid out in breach of the standstill 
obligation would be unlawful within the meaning of Article 1(f) in Part II of Protocol 3 to the Surveillance 
and Court Agreement. If such aid is not found compatible with the functioning of the EEA Agreement, 
it would be subject to a recovery order from the Authority, see Article 14 in Part II of Protocol 3 to the 
Surveillance and Court Agreement.

3	 Compatibility of the aid

Under Article 61(3)(c) of the EEA Agreement, aid to facilitate the development of certain economic 
activities or of certain economic areas may be considered compatible with the functioning of the EEA 
Agreement where such aid does not adversely affect trading conditions to an extent contrary to the 
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(9)	 Decision 412/06/COL and 280/06/COL, which replaces the three schemes authorised in Decisions 164/98/COL, 117/02/COL and 
187/03/COL as far as the tax refund to ship-owners for the employment of seafarers is concerned. Decisions 143/03/COL and 
164/98/COL dealt with the Norwegian tonnage tax scheme.

(10)	 References for tonnage tax schemes approved by the European Commission can be found in Decision N 93/2006 – Poland, 
Introduction of a tonnage tax scheme in favour of international maritime transport, which in paragraph (62) lists all the adopted 
decisions in this field.

common interest.  The Authority considers Article 61(3)(c) of the EEA Agreement together with the 
Authority’s State Aid Guidelines on State aid to maritime transport (hereinafter “the Guidelines”) to form 
the correct legal basis for assessing the compatibility of the notified measures.

These Guidelines allow the EEA EFTA States to support the maritime transport industry in pursuit of 
general objectives such as to encourage a flagging or re-flagging to the registers of the Contracting parties, 
the contribution to the consolidation of the maritime cluster established in the Contracting Parties while 
maintaining a competitive fleet on world markets, etc.

The Authority has already approved, on the aforementioned legal basis, tonnage tax and seafarers’ tax 
refund schemes in Norway (9). Likewise the European Commission has a long standing case practice in 
this area (10).

In the following, the Authority will assess the compatibility of the notified schemes with the criteria 
laid down in the Guidelines. The Authority will below make first an analysis of the notified tonnage tax 
(section 3.1) and subsequently of the notified gross wage scheme (section 3.2). The Authority will then 
analyse topics relevant to both schemes (3.3).

It should be noted that the current notification concerns operating aid, i.e. aid which is intended to relieve 
an undertaking of the expenses which it would normally have had to bear in its day-to-day management 
or its usual activities. Operating aid should normally not be allowed, unless it is explicitly authorized by 
the Authority’s State Aid Guidelines. The Authority’s Guidelines in the maritime transport sector provide 
for operating aid in section 3.1 – tonnage tax and section 3.2 – labour related costs.

3.1	 Tonnage tax scheme

The tonnage tax criteria are laid down in section 3.1 of the Guidelines.  In the following, the Authority 
will assess the eligibility criteria (3.1.1), the requirements of registration in the IIS and full tax liability 
in Iceland (3.1.2), the ring fencing measures applied by Iceland (3.1.3), the establishment of the tax base 
(3.1.4) and the length of period for which the ship-owner has to stay within the tonnage tax scheme 
(3.1.5).

3.1.1	Eligible activities

International transport and cabotage

The Authority has no objections regarding the coverage by tonnage tax of the international maritime 
transport of freight and/or passengers and cabotage (maritime transport within a Contracting Party).

Ancillary activities

As to the ancillary activities notified by the Icelandic authorities, the Authority considers that these activities are 
closely linked with the provision of maritime transport services. The services of:

1.	 the use of containers in cargo transportations,

2.	 the operation of loading, unloading and maintenance facilities,

3.	 operation of ticket sales and passenger terminals,

4.	 the operation of offices and management facilities,

5.	 sales of consumer products on board merchant vessels
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are all integral to maritime transport and covered by the tonnage tax if they are provided by the tonnage 
tax company itself (11).

Ship management

Maritime transport management is normally divided into the following three functions:

–	 commercial management of vessels

–	 technical management of vessels

–	 crew management
	
Ship management companies, which do not have the legal title to the ship and are not ship-owners, but 
assume certain management responsibilities for a vessel, may also qualify for aid. According to section 
3.1(11) of the Guidelines this aid can be given only in respect of vessels for which the management 
companies have been assigned the entire crew and technical management. In particular, as stipulated in 
section 3.1(11) of the Guidelines, ship managers have to assume from the owner the full responsibility for 
the vessel’s operations. They moreover have to take over from the owner all duties and responsibilities 
imposed by the International Management Code for the Safe Operation of Ships and for Pollution 
Prevention, the so-called ISM code. The Commission describes these conditions to mean that where in 
practice the ship management company does not ensure the commercial management of the vessel it must 
simultaneously ensure at least the two last functions (12).

When a vessel is chartered without crew (bare-boat charter), this is generally considered as being close to 
operating an own vessel and therefore can profit from the tonnage tax (13).

However, if chartered with a crew (time charter), the management is less close to operating an own vessel 
and for that reason, additional restrictions as described above must be fulfilled. The Commission has in its 
case practice also dealt with cases, in which the company takes over the commercial management of the 
vessels, e.g. for a shipping pool (14).

According to Commission’s case practice in all cases (15) revenues derived from the management of 
vessels, on its own account or on the account of third parties, may be eligible for tonnage tax where the 
tonnage tax company ensures:

–	 either both the crew and technical management of the said vessels

–	 or their commercial management,

and provided that the tonnage of such vessels does not exceed four times the tonnage of vessels for which 
the tonnage tax company ensures together the crew, technical and commercial management (16).  This 
should ensure that aid is only given to maritime transport activities. Tonnage tax companies should not 
lose the characteristics of a maritime transport company (17).

The Icelandic authorities refer in this regard to section 4 of the Tonnage Tax Act. This section stipulates 
that maritime transport eligible for support should be carried out by merchant vessels owned by the vessel 
operator, merchant vessels leased without crew (bareboat charter) and merchant vessels leased with crew 
(time charter).

The Icelandic authorities have not clarified whether the above conditions will be met under the Tonnage 
Tax Act, but limited themselves to repeat the conditions set out in Article 3 of the Tonnage Tax Act. 	

(11)	 State aid N 563/2001 – Denmark and State aid N 93/2006 – Poland approve almost identical activities.
(12)	 State aid N 93/2006 – Poland, paragraph (78).
(13)	 This means that the person chartering the boat can count the tonnage for taxations purposes in the same manner as he would do for 

his own ships. See also State aid N93/2006 – Poland, paragraph (77).
(14)	 Shipping pools are defined as “joint ventures between ship-owners to pool vessels of similar types, with central administration, 

which are marketed as a single entity, negotiating voyage/time charterparties and contracts of affreightment, where the revenues are 
pooled and distributed to owners...”, see Murray, R. (1994). Shipping Pools and EC Competition Law; A Guide for the Shipping 
Industry. London, 2–4 March.

(15)	 Except for bare boat charter for which it is normally assumed that the charter is close to the operation of an own vessel.
(16)	 State aid N 93/2006 – Poland, paragraph (84).
(17)	 State aid N 93/2006 – Poland, paragraph (83).
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Article 3 of the Tonnage Tax Act however does neither stipulate which kind of management must be 
carried out by the ship manager, nor does it have any stipulations on the amount of tonnage for a managed 
vessel in relation to the tonnage for which the tonnage tax company ensures all management functions.

Consequently, the Authority has doubts whether application of the tonnage tax to ship management 
activities is in line with the Guidelines.

3.1.2	The requirements of registration in the IIS and full tax liability

It follows from the EEA Agreement that state aid that contravenes other provisions of the EEA Agreement 
cannot be declared compatible with the functioning of the EEA Agreement (18). The Authority will 
therefore assess below whether certain requirements of the Tonnage Tax Act, in particular the requirement 
of registration in the IIS and the requirement of full tax liability are in conformity with other provisions 
of the EEA Agreement.

The registration requirement

The requirement in Article 1 of the Act to have the vessels registered in the IIS in order to have access 
to the tonnage tax scheme leads to the exclusion of vessels not registered in Iceland. This also applies in 
cases where the revenues generated by the operation of such vessels can be subject to Icelandic taxation. 
To give an example, a ship-owner with two ships, one registered in the IIS, the other registered in another 
EEA State can be subject to taxation in Iceland on profits from the operations of both ships (19).

It is a well established principle that although direct taxation falls within the EEA States competence, they 
must, nonetheless, exercise that competence consistently with EEA law (20). The right of establishment 
includes the right for nationals (natural and legal persons) of one EEA State to set up and manage 
undertakings in another EEA State under the conditions laid down by the law of the host State for its 
own nationals. The abolition of restrictions on the right of establishment applies to restrictions on the 
setting up of agencies, branches or subsidiaries (21). Moreover, the prohibition on restrictions to the right 
of establishment also applies to tax provisions (22). Consequently, this includes the right of a company 
established in one EEA State, and having its seat, registered office, central administration or principal 
place of business within the EEA to pursue its activities in another EEA State through a branch or an 
agency, and be subject to the same tax treatment as companies established in that State. A difference in tax 
treatment can only be compatible with the provisions of the EEA Agreement if it concerns situations which 
are not objectively comparable or if it is justified by overriding reasons in the public interest (23).

Registration of a ship can constitute establishment where the ship constitutes an instrument for pursuing 
economic activity which involves a fixed establishment. Restrictions on registering ships in other EEA 
States can therefore be contrary to the right of establishment in Article 31 EEA (24).

As illustrated above, a ship-owner with full tax liability in Iceland and merchant vessels registered 
in another EEA State will be subject to less favourable tax treatment than a ship-owner with full tax 
liability in Iceland and its merchant vessels registered in the IIS. This difference in treatment constitutes a 
restriction on establishment by way of registration of ships in other EEA States.

The Authority has so far not identified reasons as to why such a restriction on the freedom of establishment 
is necessary in order to pursue the objective behind the tonnage tax scheme, namely to improve the 
competitive conditions of ship-owners in Iceland vis-à-vis the conditions in non-EEA jurisdictions. 

(18)	 Case C-204/97 Portugal v Commission [2001] ECR I-3175, paragraph 41. See also Case E-9/04 The Banker’s and Securities’ 
Dealers Association of Iceland v. the EFTA Surveillance Authority [2006] EFTA Court Report, paragraph 82. 

(19)	 Where double taxation agreements are in place, full tax jurisdiction will be given to the State where the place of effective 
management of the company is, including for operations which take place in other EEA States through a branch, etc. Hence, in the 
above given example, the taxation of a “permanently established company in Iceland would be in Iceland, also for income generated 
outside the Icelandic territory. It would, nevertheless, only be the profits from the ship registered in the Icelandic International 
Shipregister that would be subject to the tonnage tax regime. The profits from the operations of the other ship would be taxed 
according to the normal company tax scheme. The Icelandic authorities confirmed this finding to the Authority.

(20)	 Case E-6/98, The Government of Norway v EFTA Surveillance Authority, [1999] EFTA Court Report, p. 74, paragraph 34; Case 
E-1/04, Fokus Bank [2004] EFTA Court Report, p. 11, paragraph 20.

(21)	 See for example Case C-270/83 Commission v France [1986] ECR 273, paragraph 13, and Case C-311/97 Royal Bank of Scotland 
[1999] ECR I-2651, paragraph 22.

(22)	 C-471/04 Keller Holding [2006] ECR I-2107, paragraph 49.
(23)	 Case 270/83 Commission v France [1986] ECR 273, paragraph 13; Case C-311/97 Royal Bank of Scotland cited above, paragraphs 

23–31; and Case C-253/03 CLT-UFA SA [2006] ECR I-1831, paragraphs 14–17.
(24)	 Case C-221/89 Factortame Ltd. and others [1991] ECR I-3905, paragraph 22, and Case C-438/05 Viking Line ABP, judgment of 

11 December 2007, not yet reported, paragraph 23.
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The national authorities have neither presented any convincing overriding reasons in the public interest 
capable of justifying such a restriction on ship-owners establishment in other EEA States. In the absence 
of such convincing justification grounds the Authority has doubts as to the compatibility of the registration 
requirement with Article 31 EEA and thereby whether the state aid scheme at issue can be declared 
compatible with the functioning of the EEA Agreement.

The Authority furthermore has doubts whether the Icelandic registration requirement is compatible with 
section 3.1(7) of the Guidelines, which stipulates that a tax relief scheme should require a link with an 
“EEA flag”. The Guidelines explain that this is so since the purpose of state aid within the context of the 
maritime transport is to “promote the competitiveness of the EEA fleets in the global shipping market.” 
The wording “an EEA State” read in the light of this objective does not support the introduction of a 
requirement of registration in the specific EFTA State granting the aid. Rather, it supports the view that 
registration in any EEA State should be the criterion (25).

The Icelandic authorities underline that they do not require what they call a “flag link” as each ship 
registered in the IIS still remains free to fly another flag. As explained above in point Section I point 2.3.4 
of this Decision, Article 6 of the Act on the IIS states that a merchant vessel that is registered in the IIS is 
considered to be an Icelandic vessels regardless of whether it sails Icelandic flag. Moreover, according to 
Article 4 of the Act on the IIS the registration is open to all EEA citizens. As mentioned above under point 
2.3.4, that Article states that the condition of registration is that the “owner of the merchant vessel is an 
Icelandic citizen, a citizen of another State in the European Economic Area or of the founding States of the 
European Free Trade Area, a citizen of the Faeroe Islands or a legal entity registered in Iceland”.

It is the Authority’s understanding that the reference to “citizen” means natural persons and not legal 
entities. Moreover, it is the Authority’s understanding that “legal entity registered in Iceland” covers 
only the entities that have full tax liability in Iceland under Article 2(1), paragraph 1 of the Income Tax 
Act, cf. point 2.3.3 above. Hence, it appears that vessels owned by legal entities established in other 
EEA States with limited tax liability in Iceland are not eligible for registration in the IIS. The Authority 
has doubts whether this limitation is compatible with the EEA Agreement, in particular the freedom of 
establishment in Article 31 EEA, as it appears to discriminate against companies established in other EEA 
States. Indeed, even if the condition in the Tonnage Tax Act regarding full tax liability was amended to 
also cover companies with limited tax liability, the limitation with regard to registration would disqualify 
such companies from the tonnage tax scheme.

Finally, the Authority is not convinced that the argument concerning the voluntary use of the Icelandic flag 
is relevant, as the possible discrimination mentioned above stems from the registration requirement (26). 
I.e. even if the ship-owner is allowed to fly a flag other than the Icelandic one, he is still obliged to register 
in the IIS in order to profit from the more favourable tonnage tax. The Authority has despite questions to 
this end, not received the necessary information and explanations from the Icelandic Government, and has, 
therefore, not been able to establish what (legal) consequences result from the fact that there might be a 
separation between the registration and the flying of the flag under Icelandic law. The Icelandic authorities 
are hereby invited to explain this point further and in particular to state whether (and in case of a positive 
answer), which obligations and rights are associated with the flag, and which obligations and rights are 
associated with the registration in the IIS (e.g. manning and security requirements, taxation, etc.).

The requirement of full tax liability

As demonstrated above in Section, point 2.3.3 of this decision, the eligibility for the beneficial tonnage 
tax regime is, furthermore, limited to those companies who have full tax liability in Iceland. Hence, as 
confirmed by the Icelandic authorities, the effect of the Tonnage Tax Act is that ship-owners established in 
other EEA States who perform transport services in the Icelandic territory are not eligible for the beneficial 
regime of the tonnage tax. Still, tax liability in Iceland can, at least in principle, also arise from the so-
called source taxation, which is laid down in Article 3 of the Income Tax Act. This means that a company 
established in another EEA State might be tax liable for certain of its operations in Iceland, without having 
access to the more favourable tonnage tax scheme.

(25)	 The Authority is aware that the European Commission has accepted a requirement of a flag link with the State granting the aid in 
a Finish and a Polish case State aid N 93/2006 – Poland, section 3.4.1.2 (88) seq. and State Aid N 195/2002 – Finland. However, 
the Authority has not full knowledge about all the factual circumstances and conditions of the national schemes for which this 
requirement has been accepted. 

(26)	 Normally, in the Authority’s and the Commission’s case practice, the notion of “flag link” is understood as a registration 
requirement.
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The Icelandic authorities underline that where double taxation agreements are in place, the ship-owners 
will pay the tax in the country of permanent establishment (27) and not in Iceland. And indeed, where 
double taxation agreements do exist, no taxation would normally arise on the operations in Iceland of 
companies established in other EEA States because the tax jurisdiction would normally be in the place 
of effective management of the company, i.e. outside Iceland. However, as regards EEA States, Iceland 
has not concluded double taxation agreements with Bulgaria, Cyprus and Liechtenstein. Agreements with 
Greece and Italy are ratified, but not in force yet. Agreements with Austria, Romania and Slovenia are 
likewise not in force.

As explained above, the right of establishment in Article 31 EEA includes the right of a company 
established in one EEA State and having its seat, registered office, central administration or principal place 
of business within the EEA to pursue its activities in another EEA State through a branch or an agency and 
be subject to the same tax treatment as companies established in that State, insofar as different treatment 
is not based on objective differences or can be justified by overriding reasons in the general interest. 
The companies, accordingly, have the right to choose the appropriate legal form in which to pursue their 
activities in another EEA State, and that freedom of choice must not be limited by discriminatory tax 
provisions (28).

Moreover, the freedom to provide and receive services requires, according to Article 36 EEA, in the same 
way the elimination of all discrimination on grounds of nationality against service providers who are 
established in another EEA State. It moreover requires the abolition of all restrictions which are liable to 
prohibit, impede or render less advantageous the activities of service providers from other EEA States, 
who lawfully provide services in their EEA State of origin (29) and wish to provide those services in 
another EEA State.

As is explained above, only domiciled companies subject to full tax liability in Iceland are eligible for the 
tonnage tax scheme. The Icelandic authorities have not at this point provided information allowing the 
Authority to conclude whether shipping companies established in other EEA States and providing services 
in Iceland would be subject to income taxation in Iceland on those activities. Accordingly, the requirement 
of full tax liability in order to qualify for the favourable tax treatment appears to constitute a difference of 
treatment restricting the freedom of service providers established in other EEA States to provide maritime 
transport services in Iceland.

Conclusion

To limit the tonnage tax regime to companies with their seat, registered office or the place of residence 
according to their bylaw in Iceland (requirement of full tax liability), and, furthermore, to extend the 
benefits of that tax regime only to the part of those companies’ income which derives from the operation 
of ships registered in Iceland (requirement of registration in the IIS), appears liable to place comparable 
companies established in other EEA States, and/or operating ships registered in other EEA States, at a 
disadvantage. In the same manner, the tax regime appears liable to place providers of maritime transport 
services established in other EEA States, and providing services in Iceland, at a disadvantage, as compared 
to service providers established in Iceland.

Based on the above, the Authority has doubts whether the registration requirement and the requirement of 
full tax liability in Iceland, are compatible with the functioning of the EEA Agreement, in particular the 
right of establishment in Article 31 EEA and the freedom to provide services in Article 36 EEA, and can 
be allowed under the EEA state aid rules.

3.1.3	Ring-fencing measures, separate accounting

The Authority finds that there are sufficient rules which should ensure that no spill over between tonnage 
tax activities and other activities occurs. Article 4 and 7 of the Tonnage Tax Act establish that the eligible 
activities should be separately accounted for. The requirement of separate accounts also applies to companies 

(27)	 Wording used by the Icelandic authorities in their letter dated 16 October 2007 (Event No 447358) 
(28)	 Case C-270/83 Commission v France cited above, paragraph 13; Case C-311/97 Royal Bank of Scotland cited above, paragraphs 

23–31; and Case C-253/03 CLT-UFA SA cited above, paragraphs 14–17.
(29)	 Case C-76/90 Säger [1991] ECR I-4221, paragraph 12; Case C-279/00 Commission v Italy [2002] ECR I-1425, paragraph 31; 

Case C-131/01 Commission v Italy [2003] ECR I-1659, paragraph 26; Case C-244/04 Commission v Germany [2006] ECR I-885, 
paragraph 30; Case C-255/04 Commission v France [2006] ECR I-5251, paragraph 37; and Case C-433/04 Commission v Belgium, 
[2006] ECR I-10653, paragraph 28.
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within a group. There are several provisions in the Tonnage Tax Act which establish that operating costs 
and losses of merchant vessel operations cannot be deducted from the income tax to which the operator is 
submitted for other activities.

However, in its formal investigation regarding the Polish tonnage tax scheme the Commission took note 
of the commitment of Poland that when opting for a tonnage tax, the company agrees to putting all its 
eligible vessels and related activities under the tonnage tax. This rule is also applied by Poland to groups of 
companies that are tax liable in Poland (the so-called ‘all or nothing rule’). The Authority is not aware how 
the Icelandic tonnage tax deals with this situation and will investigate this point further during the formal 
investigation procedure. The Icelandic authorities are invited to provide further information to that end.

3.1.4	Tax rates

Section 3.1(18) of the Maritime Guidelines describes that the EC Commission will only approve schemes 
giving rise to a tax load for the same tonnage “fairly in line with the schemes already approved. The 
Authority will likewise seek to keep an equitable balance in line with already approved schemes.”

For that reason, the Authority needs to assess whether the notified tax base are fairly in line with the rates 
applied in other notified and authorised schemes. The Authority has doubts that this is the case and points to the 
comparative table, based on adopted decisions after the 2004 Guidelines came into force, below:

* All the values are given per day

** The Italian decision has an even larger comparative table of tax bases applied in the EU Member States.

As can be seen from the table, the Icelandic scheme operates with tax base considerably lower than in the 
three EU Member States.

In the case practice of the Commissions lower tax base for larger ships which were going to be re-
flagged were only allowed in very special circumstances (30), which do not seem to be fulfilled in the 
present case. The Commission’s concern against this tax base divergence was that a low tax base might 
lead to a distortion of competition if it encourages non-Belgian ship-owners to transfer their ship from a 
Community register to the Belgian register. These concerns are also valid in the current case in relation to 
a distortion of competition towards the Icelandic ship register.

The Authority therefore must at the current stage of the procedure express doubts whether these tax base 
can be declared compatible with the EEA state aid provisions.

3.1.5	Period, for which the ship-owner has to stay within the tonnage tax regime

The period, for which the ship-owner has to stay within the Icelandic tonnage tax scheme, is three years. 

Iceland
Denmark 

N 171/2004

Lithuania 

N 330/2005

Italy**

N 114/2004

Every amount until 

25.000 NT

ISK 30 (EUR 0,36) per 

100 NT*

Until 1000 NT

EUR 0,90 per 100 NT

From 1001 NT until  

10 000 NT

EUR 0,70 per 100 NT

From 10 001 until  

25 000 NT

EUR 0,40 per 100 NT

Until 1000 NT

EUR 0,93 per 100 NT

From 1001 NT until  

10 000 NT

EUR 0,67 per 100 NT

From 10 001 until  

25 000 NT

EUR 0,43 per 100 NT

Until 1000 NT

EUR 0,90 per 100 NT

From 1001 NT until  

10 000 NT

EUR 0,70 per 100 NT

From 10 001 until  

25 000 NT

EUR 0,40 per 100 NT

More than 25 000 NT

10 ISK (EUR 0,12) per 

100 NT

More than 25 000 NT

EUR 0,30 per 100 NT

More than 25 000 NT

EUR 0,27 per 100 NT

More than 25 000 NT

EUR 0,20 per 100 NT

(30)	 Commission Decision of 30 June 2004 concerning a series of tax measures which Belgium is planning to implement for maritime 
transport, OJ L 150, 10.06.2005, p.1. There was a reduced rate for the tranche above 40 000 tons in the Belgium case, which was 
accepted provided that the ship is new or have been registered under the flag of a third country during the five years preceding their 
entry into the Belgian system.
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From Commission’s case practice it appears that the minimal duration of that period in other tonnage tax 
schemes approved so far is ten years. The Commission stresses that by allowing diverging criteria for 
different tonnage tax schemes, a risk exists that unfair advantages are created and that there might be a 
competition between Member States on the level of tonnage tax schemes. Consequently, the Commission 
expressed doubts towards a Polish tax scheme, which allowed for a minimal duration of five years, 
pointing out that this might lead to a harmful divergence between tonnage tax systems as it might make 
the Polish tonnage tax system more desirable and lead to a re-flagging within the Community (31).

The period of staying within the tonnage tax system is even shorter in the current notification, namely 
three years. Hence, the Authority has doubts as to whether the Icelandic scheme might lead to harmful 
divergence between tonnage tax systems in the EEA.

3.2	 Special refund scheme for seafarers

According to section 3.2(2) of the Guidelines support can be granted in the form of reduced rates of 
contributions for the social protection of EEA seafarers employed on board ships registered in an EEA 
State as well as reduced rates of income tax for EEA seafarers on board ships registered in a EEA State. 
The Icelandic authorities do not envisage a support for social security contribution, but only for the 
seafarer’s income tax, of which 90% can be refunded to the ship-owner.

According to section 3.2(2) of the Guidelines an EEA seafarer is defined as the citizen of the EEA State, 
in the case of seafarers working on board vessels (including ro-ro ferries) providing scheduled passenger 
services between ports of the EEA. It moreover covers all seafarers liable to taxation and/or social security 
contribution in an EEA State, in all other cases. The Icelandic authorities have not submitted a written 
definition of the notion of seafarer in a legislative or administrative Act, but confirmed that nationality 
is not a requirement, neither is the residence of the seafarer. Hence, also third country nationals seem to 
be able to fall under the scheme. The Authority wishes to point out that for passenger services between 
ports of the EEA, aid should only be given for the employment of EEA seafarers (see also section 3.2(3) 
of the Guidelines). The Icelandic authorities are invited to clarify that the Icelandic law will be applied 
in compliance with the Guidelines as described above. The Authority has, on the basis of the information 
available to it, doubts whether the definition of EEA seafarers is applied correctly in this regard.

The Guidelines accept, in section 3.2(3), that instead of a reduction, a refund of the taxes can be granted 
by the State, which is the model chosen by the Icelandic authorities.

According to Article 16 paragraph 1 of the Tonnage Tax Act limited liability companies and private limited 
companies with full tax liability in Iceland, pursuant to Article 2 paragraph 1 point 1 of the Income Tax 
Act, shall receive a subsidy corresponding to 90% of the correctly assessed income tax and municipality 
income tax paid by the crews on the ships they operate that are registered in the IIS. Paragraph 2 of that 
Article provides that the Minister of Finance shall issue a regulation on inter alia how the payments shall 
be conducted and the application forms to be used. Such a regulation has not yet been issued.

Thus, it appears that ship-owners who are excluded from the tonnage tax scheme are also excluded from 
the refund scheme. Companies with full tax liability in Iceland will not be eligible for the subsidy insofar 
as their ships are registered in other EEA States. This appears to apply both for situations where the crew 
members would be liable to Iceland for income tax (based on residence in Iceland) and situations where 
the crew members do not have any tax liability in Iceland.

Also, since companies established in other EEA States cannot register ships in the IIS those companies 
would not be eligible for the subsidy. This is, in the Authority’s understanding, so even if the crew of 
those ships were paying income tax and municipal income tax in Iceland, and the companies were taxed 
in Iceland on their income originating in Iceland.

These measures, therefore, appear to lead to difference in tax treatment based on where the companies are 
established to the detriment of companies with establishments in other EEA States. So far the Icelandic 
Government has not demonstrated that companies established in other EEA States, or Icelandic companies 
with secondary establishments in other EEA States based on the registration of their ships, are not in 
comparable situation to companies established solely in Iceland. The Authority, therefore, has doubts as 

(31)	 State aid N 93/2006 – Poland.
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to the compatibility of the refund scheme with the EEA fundamental freedoms, in particular the right of 
establishment in Article 31 EEA.

3.3	 Cumulation

According to section 11 of the Guidelines, a reduction to zero of taxation and social charges for seafarers 
and a reduction of corporate taxation of shipping activities is the maximum level of aid which might be 
permitted. To avoid distortions of competition, other systems of aid may not provide any greater benefit 
than this. The aid should not exceed the total amount of taxes and social contributions collected from 
shipping activities and seafarers.

According to the Authority’s knowledge no existing aid scheme in Iceland would be capable of adding to 
the benefits of the present regime. In particular, not the full income tax of the seafarer, but only an amount 
of 90% is granted a subsidy. The Authority however reminds the Icelandic authorities of the need to verify 
that the ceiling of the Guidelines is respected in any case of an individual ship-owner who is eligible both 
for aid under the present schemes and for any other aid. The Icelandic authorities are hereby invited to 
confirm that the aid thresholds of the Guidelines will be respected.

3.4	 Duration of the aid scheme

As stated above, the two notified measures concern operating aid. Operating aid should normally not be 
allowed for an unlimited period of time. The Icelandic authorities have stated that they are willing to re-
notify the schemes to the Authority after a given period of time. They have, however, not given indication 
of any limitation to the notified scheme. The Commission has accepted a re-notification after ten years in 
the Polish tonnage tax case (32), thereby effectively limiting the duration of the Polish scheme which was 
originally not limited in time.

The Authority would normally not accept aid schemes with an unlimited scheme. A scheme with limitation 
might however be re-notified and prolonged if the Authority should take a positive decision on the re-
notified scheme. As long as the duration is not limited, the Authority must however raise doubts as to the 
compatibility of the Icelandic aid measures.

4	 Conclusion

Based on the information submitted by the Icelandic authorities, the Authority preliminary concludes that 
the tonnage tax scheme and the refund for the seafarers’ income tax constitute state aid within the meaning 
of Article 61(1) of the EEA Agreement.

Furthermore, the Authority has doubts that the tonnage tax can be regarded as complying with Article 
61(3)(c) of the EEA Agreement, in combination with the requirements in the Authority’s Guidelines on 
state aid to maritime transport. The Authority thus doubts that the tonnage tax is compatible with the 
functioning of the EEA Agreement. This concerns in particular the following aspects;

(1)	 Requirement of registration of the vessel in the IIS, thereby excluding from the tax scheme operations 
of ships registered in other EEA States,

(2)	 requirement of full tax liability according to Article 2 of the Income Tax Act, thereby excluding activities 
subject to source taxation according to Article 3 of the Income Tax from access to the tonnage tax,

(3)	 requirement that only legal entities registered in Iceland can register in the IIS, see Article 4 of the 
Act on the IIS,

(4)	 treatment of ship-management companies,

(5)	 establishment of the tax base,

(6)	 duration of the period for which the ship-owner has to stay within the tonnage tax scheme, and the

(7)	 unlimited duration of the aid scheme.

(32)	 State aid N93/2006 – Poland.
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Further, the Authority would like to clarify the divergence between the flag link and the registration 
requirement and in particular which obligations and rights are associated with them respectively. The 
Authority would also like to receive more information regarding the notion of “limited liability companies 
and private limited companies” as set out in point I.2.3.3. of this Decision. The Authority would also like 
to receive more information on the so-called all or nothing rule.

As to the refund scheme for seafarers, the Authority has the same doubts as expressed above under (1), 
requirement of registration in the IIS and (2), requirement of full tax liability. Further, the Authority doubts 
whether for scheduled passenger services between ports of the EEA ensures that aid would only be given 
to the employment of EEA seafarers.

For both schemes, the Authority would appreciate a confirmation that the cumulation rules of Chapter 11 
of the Guidelines and the respective upper thresholds will be respected.

Consequently, and in accordance Article 4(4) of Part II of Protocol 3 to the Surveillance and Court 
Agreement, the Authority is obliged to open the procedure provided for in Article 1(2) of Part I of Protocol 
3 of the Surveillance and Court Agreement. The decision to open proceedings is without prejudice to the 
final decision of the Authority, which may conclude that the measures in question are compatible with the 
functioning of the EEA Agreement.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in Article 
1(2) of Part I of Protocol 3 to the Surveillance and Court Agreement, requests the Icelandic authorities to 
submit their comments within one month of the date of receipt of this Decision.

In light of the foregoing consideration, the Authority requests the Icelandic authorities, within one month 
of receipt of this decision, to provide all documents, information and data needed for assessment of the 
compatibility of the tonnage tax measure.

HAS ADOPTED THIS DECISION:

Article 1

The EFTA Surveillance Authority has decided to open the formal investigation procedure provided for in 
Article 1(2) of Part I of Protocol 3 to the Surveillance and Court Agreement against Iceland regarding the 
notified tonnage tax scheme and the refund scheme for seafarers.

Article 2

The Icelandic authorities are invited, pursuant to Article 6(1) of Part II of Protocol 3 to the Surveillance 
and Court Agreement, to submit their comments on the opening of the formal investigation procedure 
within one month from the notification of this Decision.

Article 3

The Icelandic authorities are requested to provide within one month from notification of this decision, all 
documents, information and data needed for assessment of the compatibility of the aid measure.

Article 4

This Decision is addressed to the Republic of Iceland.
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Article 5

Only the English version is authentic.

Done at Brussels, 19 December 2007

For the EFTA Surveillance Authority,

	 Per Sanderud	 Kristján Stefánsson
	 President	 College Member
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Auglýst eftir athugasemdum, í samræmi við 2. mgr. 1. gr. I. hluta bókunar 3 við 
samninginn um eftirlitsstofnun og dómstól, sem varðar ríkisaðstoð, í tengslum við 

raforkusölu sveitarfélagsins Notodden í Noregi til Becromal Norway AS

Ákvörðun Eftirlitsstofnunar EFTA 718/07/COL frá 19. desember 2007, sem birt er á fullgiltu tungumáli 
næst á eftir þessu ágripi, markar upphaf málsmeðferðar samkvæmt 2. mgr. 1. gr. I. hluta bókunar 3 við 
samning milli EFTA-ríkjanna um stofnun eftirlitsstofnunar og dómstóls (samninginn um eftirlitsstofnun 
og dómstól). Stjórnvöldum í Noregi hefur verið tilkynnt þetta með afriti af ákvörðuninni.

Eftirlitsstofnun EFTA veitir EFTA-ríkjunum, aðildarríkjum Evrópusambandsins og öðrum áhugaaðilum 
eins mánaðar frest frá birtingu þessarar auglýsingar að telja til að leggja fram athugasemdir við hina 
áformuðu ráðstöfun. Athugasemdir skal senda á eftirfarandi póstfang:

EFTA Surveillance Authority
Registry
35, Rue Belliard
B-1040 Bruxelles/Brussel

Athugasemdunum verður komið á framfæri við stjórnvöld í Noregi. Þeim, sem leggja fram athugasemdir, 
er heimilt að óska nafnleyndar og skulu slíkar óskir vera skriflegar og rökstuddar.

ÁGRIP

Málsmeðferð

Í kjölfar frétta í fjölmiðlum sendi Eftirlitsstofnun EFTA stjórnvöldum í Noregi bréf dags. 30. maí 2007 
með beiðni um ítarlegri upplýsingar um raforkusölu sveitarfélagsins Notodden til álþynnuframleiðandans 
Becromal Norway AS, sem starfar í Notodden.

Að fengnu svari norskra stjórnvalda við þessari beiðni og eftir frekari bréfaskipti við þau hefur 
Eftirlitsstofnun EFTA ákveðið að hefja formlega rannsókn á raforkusölusamningi milli sveitarfélagsins 
Notodden (sem seljanda) og Becromal Norway AS (sem kaupanda) sem gilti frá 14. maí 2001 til 31. mars 
2006 og var framlengdur til 31. mars 2007.

Mat á samningnum

Ofangreindur samningur var gerður hinn 10. maí 2002 og gilti hann afturvirkt frá 14. maí 2001. Samið var 
um sölu á 14,4794 GWh frá 14. maí 2001 til 31. desember 2001, 30 GWh á ári frá árinu 2002 til ársins 
2005 og 7,397 GWh frá 1. janúar 2006 til 31. mars 2006, og loks var kveðið á um það í samningnum að 
Becromal gæti ákveðið að kaupa að auki raforku sem sveitarfélagið átti rétt á samkvæmt norskum lögum 
(sérleyfisorku) frá 1. apríl 2006 til 31. mars 2007. Becromal virðist hafa nýtt sér þetta ákvæði.

Raforkan, sem samningurinn tók til, samsvarar orku sem sveitarfélagið átti rétt á samkvæmt samningi við 
Tinfos-raforkuverið sem þar starfar. Samningurinn við Tinfos byggðist annars vegar á rétti sveitarfélagsins til 
svonefndrar sérleyfisorku samkvæmt norskum lögum og hins vegar á greiðslu til sveitarfélagsins fyrir vatns-
réttindi sem Tinfos nýtti. Á grundvelli þessara aðstæðna var raforkuverðið ákveðið NOK 0,135 á kWh.

Raforkuverð í samningnum milli sveitarfélagsins Notodden og Becromal var tengt raforkuverði í samn-
ingnum milli Tinfos og sveitarfélagsins Notodden.  Verðið var þannig ákveðið NOK 0,135 á kWh frá 	
14. maí 2001 til 31. mars 2006. Eftir það skyldi verðið samsvara markaðsverði fyrir sérleyfisorku.

Það er álit Eftirlitsstofnunar EFTA að hafi Becromal keypt raforku af sveitarfélaginu á verði sem var lægra 
en markaðsverð verði að líta svo á að gengið hafi verið á ríkisfjármuni í skilningi 1. mgr. 61. gr. EES-
samningsins og Becromal hafi verið ívilnað sérstaklega. Ýmsar vísbendingar eru um að svo hafi verið:

Í fyrsta lagi er það vísbending um að aðstoð hafi verið veitt að verðið, sem Becromal greiddi, var hið sama 
og verðið sem sveitarfélagið greiddi, því að það verð réðst af sérstökum vatnsréttindum sveitarfélagsins 
samkvæmt lögum og samningum.

2008/EES/20/04
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Í öðru lagi virðist verðið lágt í samanburði við það sem tíðkaðist almennt um það leyti sem samningurinn 
var gerður.

Í þriðja og síðasta lagi virðist sveitarfélagið hafa viðurkennt, í bréfi til Becromal í apríl 2007, að fyrr-
nefndi samningurinn hafi sparað Becromal útgjöld að fjárhæð NOK 17,5 milljónir þegar miðað sé við 
markaðsverð.

Komi í ljós að samningsverðið hafi verið lægra en markaðsverð á þessum tíma hefur Becromal notið 
ívilnunar sem hefur getað styrkt stöðu þess gagnvart keppinautum. Becromal starfar jafnframt í alþjóð-
legu samkeppnisumhverfi. Hvers kyns styrkir til fyrirtækisins hafa því, eða geta haft, áhrif á samkeppni 
og viðskipti milli samningsaðila.

Sé um ríkisaðstoð að ræða virðist þar vera á ferðinni rekstraraðstoð. Þar eð slík aðstoð er einkar samkeppn-
israskandi er það afstaða Eftirlitsstofnunar EFTA á þessu stigi málsins að aðstoðin sé ekki samrýmanleg 
framkvæmd EES-samningsins.

Ákvæði 3. mgr. 1. gr. I. hluta bókunar 3 við samninginn um eftirlitsstofnun og dómstól er stöðvunarákvæði 
og í 14. gr. II. hluta þeirrar bókunar er kveðið á um að í kjölfar neikvæðrar ákvörðunar megi krefjast þess 
að þiggjandi aðstoðar endurgreiði hana.

Niðurstaða

Með hliðsjón af því sem hér hefur verið rakið hefur Eftirlitsstofnun EFTA ákveðið að hefja formlega rann-
sókn í samræmi við ákvæði 2. mgr. 1. gr. I. hluta bókunar 3 við samninginn um eftirlitsstofnun og dómstól 
á raforkusölusamningi milli sveitarfélagsins Notodden og Becromal Norway AS sem gilti frá 14. maí 2001 
til 31. mars 2006 og var framlengdur til 31. mars 2007.
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EFTA SURVEILLANCE AUTHORITY DECISION

No 718/07/COL

of 19 December 2007

on the sale of power from Tinfos power plant by the municipality of Notodden to 
Becromal Norway AS

(NORWAY)

THE EFTA SURVEILLANCE AUTHORITY,

HAVING REGARD TO the Agreement on the European Economic Area (1), in particular to Articles 61 
to 63 and Protocol 26 thereof,

HAVING REGARD TO the Agreement between the EFTA States on the Establishment of a Surveillance 
Authority and a Court of Justice (2), in particular to Article 24 thereof and Article 1(2) and (3) in Part I 
and Articles 4(4) and 6(1) in Part II of Protocol 3 thereof,

Whereas:

I. FACTS

1	 Procedure

According to an article published in the regional Norwegian newspaper named Telen on 26 March 2007, 
the municipality of Notodden in Southern Norway had a power sales agreement, which was about to 
expire, with Becromal, an aluminium manufacturing company having a plant at Notodden. According 
to the article, in order to safeguard Becromal’s establishment at Notodden, the prices under the expiring 
agreement were set equal to the municipality’s own costs in purchasing certain amounts of power, see 
further below. However, the municipality was considering selling the power volumes on the open market. 
On the basis of that article, the EFTA Surveillance Authority (hereinafter “the Authority”), on 30 May 
this year, sent a letter to Norway requesting additional information on the municipality’s sale of power to 
Becromal, (Event No: 422613 ).

By letter dated 19 July 2007, received and registered by the Authority on 10 July 2007 (Event No: 428860), 
the Norwegian authorities replied to the request.

By letter dated 21 September 2007 (Event No 442519), the Authority requested additional information.

By letter dated 30 October 2007 from the Norwegian Ministry of Government Administration and Reform, 
received and registered by the Authority on the same day (Event No 449660), Norway replied to the 
information request.

2	 Description of the measures

Notodden is a municipality in the County of Telemark in South-Eastern Norway.  Located where two 
rivers flow into the lake Heddalsvatnet, the municipality has significant hydropower resources within its 
borders.

In that capacity, the municipality is entitled to receive a certain amount of so-called “concession power” 
from concessionaires for waterfall exploitation every year. The system of concession power is laid down 
in Section 2(12) of the Industrial Licensing Act and Section 12(15) of the Waterfalls Regulation Act (3). 

(1)	 Hereinafter referred to as the EEA Agreement.
(2)	 Hereinafter referred to as the Surveillance and Court Agreement.
( )	 These provisions read: “The licence shall stipulate that the licensee shall surrender to the counties and municipalities in which the 

power plant is located up to ten per cent of the increase in water power obtained for each waterfall, calculated according to the 
rules in section 11, subsection 1, cf. section 2, third paragraph. The amount surrendered and its distribution shall be decided by the 
Ministry concerned on the basis of the county’s or municipality’s general electric power supply needs. The county or municipality may 
use the power provided as it sees fit. […] The price of power [for the municipality] shall be set on the basis of the average cost for a 
representative sample of hydroelectric power stations throughout the country. Taxes calculated on the profit from power generation in 
excess of a normal rate of return are not included in the calculation of this cost. Each year the Ministry shall set the price of power 
supplied at the power station’s transmission substation. The provisions of the first and third sentences do not apply to licences valid 
prior to the entry into force of Act No. 2 of 10 April 1959.” (Translation by the Norwegian Ministry of Petroleum and Energy.)
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According to these provisions, which are identical in wording, counties and municipalities in which a 
power plant is located are entitled to receive up to 10 per cent of a plant’s yearly production at a price 
determined by the State. With respect to concessions granted prior to 1959, such as the concession in the 
case at hand, the price is based on the so-called “individual costs” of the plant, unless a lower price is 
agreed on (4). Thus, the price of concession power will normally be lower than the market price.

Each municipality’s entitlement to concession power is decided on the basis of its “general electric power 
supply needs”. According to the Norwegian Water Resources and Energy Directorate, this includes electric 
power for industry, agriculture and households, but not power for power intensive industries and wood 
conversion (5). From 1988 Notodden municipality had been entitled to approximately 3.9 GWh from the 
Tinfos power plant located in Notodden, which appears to have been raised to 7.114 GWh in 2002 (6).

In addition to the concession power volumes that the municipality was entitled to under the regulations 
on concession power, Notodden municipality appears to have had rights of use of the waterfall Sagafoss 
in Notodden. This right of use was, however, exploited by Tinfos AS and not by the municipality itself. 
In return, the municipality was entitled to additional volumes of electric power from the plant. The com-
mercial relationship between Notodden and Tinfos is currently governed by a contract entered into on 
15 August 2001 (7). This contract stipulates that, until 31 March 2006, the municipality was entitled to 
buy 30 GWh per year, including 3.9 GWh concession power, from Tinfos AS. The price was set at 0.135 
NOK/kWh for concession power and the additional volume alike. After 31 March 2006, the municipality 
has only be entitled to buy the volume constituting the concession power, and the prices established for 
the municipalities’ purchase of such power has been applicable since then.

The relevant legal basis for the municipalities’ right to concession power, referred to above, expressly 
states that municipalities may dispose of the concession power as they see fit, irrespective of the fact that 
the amount to which they are entitled is calculated on the basis of their “general electric power supply 
needs”. Thus, there is nothing to prevent municipalities from selling this power to power intensive indus-
tries, or any other industry, established within the municipality.

Against this background, the municipality, on 10 May 2002, entered into an agreement (8) with the 
aluminium foil producer Becromal concerning the resale of the power volumes to which it was entitled 
under the agreement with Tinfos.  The agreement takes retroactive effect and, therefore, also governs 
the power volumes sold to Becromal from 14 May 2001 until the date of signature of the contract. The 
volumes covered appear to correspond to the volumes under the municipality’s contract with Tinfos until 	
31 March 2007: i.e., 14.4794 GWh from 14 May 2001 to 31 December 2001, 30 GWh per year from 2002 
to 2005, 7.397 GWh from 1 January 2006 to 31 March 2006, and, finally, an option for Becromal to buy 
the municipality’s concession power from 1 April 2006 to 31 March 2007. The prices also mirror those laid 
down in the municipality’s contract with Tinfos, i.e. 0.135 NOK per kWh until 31 March 2006, and, from 
1 April 2006 to 31 March 2007, “the conditions at which Notodden municipality may, at that time, buy the 
power in question”. It appears that Becromal did choose to buy the concession power on these conditions 
in the period from 1 April 2006 to 31 March 2007 (9).

By letter dated 4 March 2007 (10), Becromal requested a prolongation of the power purchase agreement. It 
also asked whether higher volumes could be included in the contract. On 30 April, the municipality replied 
to the request, offering Becromal to buy the municipality’s concession power at 0.2 NOK per kWh (which 
is said to correspond to the spot price at NordPool, the Nordic power exchange, for May 2007) for the 
period from 1 April to 31 December 2007, and thereafter a three-year agreement at the price of 0.264 NOK 
per kWh from 1 January 2008 to 31 December 2010. It is also stated that the concession power volume, 
from 1 April 2007, is 7.113 GWh.

(4)	 The “individual costs” of the plant are calculated in accordance with the legal provisions applicable until 1959.  Under these 
provisions, the individual cost price would be calculated as the plant’s production costs including 6 per cent interest on the initial 
costs, plus a mark-up of 20 per cent, divided by average yearly production in the period 1970–1999. See the so-called KTV-Notat 
nr 53/2001 of 24 August 2001, Event No 455241.

(5)	 KTV-Notat nr 53/2001, cited above.
(6)	 See Norway’s reply to question 4 in the second request for information, Event No 449660. 
(7)	 Annex to Event No 449660.
(8)	 Annex to Norway’s reply of 9 July 2007, Event No 428860 
(9)	 The Authority is not in possession of a copy of any such prolongation agreement. However, by letter dated 4 March 2007 (annex 

to Event No 428860), Becromal requested the prolongation of the agreement and referred in that respect to “the agreement which 
Becromal has with Notodden municipality concerning the purchase of the municipality’s concession power expires on 31.03.07.” 
Thus, it appears that the option to buy concession power for the period 1 April 2006–31 March 2007 was exercised.

(10)	 Annex to Norway’s reply of 9 July 2007, Event No 428860 .
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The municipality also explained the background for the significantly higher prices offered by the munici-
pality in 2007 compared to the previous agreement. In this respect, it pointed to the Municipal Executive 
Committee’s requirement that “the agreement to be entered into between Becromal AS and the municipal-
ity must not infringe competition legislation or other legislation pertaining to competition or State aid.” 
The letter then goes on to state:

“During the years of application of the previous agreement, Becromal AS has obtained power at prices 
which have saved the company for, in total, NOK 17.5 million compared to the market price. The power 
price laid down in the previous agreement cannot be upheld as it would as it involves a subsidy in breach 
of EEA rules.”

On 30 June this year, Becromal replied that it accepted the prices offered for the last nine months of 2007. 
By contrast, it declined the offer for the period 2008 – 2010, as it was considered to be too high. The 
municipality replied, by letter dated 4 July, that in light of Becromal’s letter, it considered that an agree-
ment had been reached concerning power volumes for 2007. Hence, it would come back soon with a draft 
agreement. In respect of the period from 2008 to 2010, it upheld its previous position that the contract 
must be on market terms (11). The municipality has later confirmed that no formal agreement has yet been 
entered into. Nor have negotiations been held with respect to the period after 1 January 2008 (12).

II. ASSESSMENT

1	 The presence of State aid

State aid within the meaning of Article 61(1) EEA

Article 61(1) of the EEA Agreement reads as follows:

“Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States 
or through State resources in any form whatsoever which distorts or threatens to distort competition 
by favouring certain undertakings or the production of certain goods shall, in so far as it affects trade 
between Contracting Parties, be incompatible with the functioning of this Agreement.”

It follows from this provision that, for State aid within the meaning of the EEA to be present, the follow-
ing conditions must be met:

•	 The aid must be granted through State resources;

•	 The aid must favour certain undertakings or the production of certain goods, i.e. the measure 
must confer an economic advantage upon the recipient(s), which must be selective;

•	 The beneficiary must be an undertaking within the meaning of the EEA Agreement;

•	 The aid must be capable of distorting competition and affect trade between contracting 
parties

The fulfilment of these conditions will be considered further below.

1.1	 Presence of State resources

The measure must be granted by the State or through State resources.  Municipal resources are State 
resources for the purposes of Article 61(1).

In the case at hand, there is no transfer of money from the municipality to Becromal. However, it is settled 
case law that when a public entity does not fix an energy tariff in the manner of an ordinary economic 
agent but uses it to confer a pecuniary advantage on energy consumers, it thereby forgoes the profit which 
it could normally realise (13). Thus, if the price fixed in the contract is lower than the market price, State 

(11)	 See annexes to Norway’s reply of 9 July 2007, Event No 428860.
(12)	 See Norway’s reply to the Authority’s second request for information, Event No 449660.
(13)	 See Joined cases 67, 68 and 70/85 Kwekerij Gebroeders van der Kooy BV and others v Commission [1988] ECR 219, paragraph 28.
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resources within the meaning of Article 61(1) EEA will be deemed to be involved. The Authority will 
assess this question below under point 2.2.

1.2	 Favouring certain undertakings or the production of certain goods

In order for this condition to be fulfilled, the measures must confer on Becromal advantages that relieve 
it of charges that are normally borne from its budget. Secondly, the measure must be selective in that it 
favours “certain undertakings or the production of certain goods”. In the case at hand, an advantage would 
be present if the power price in the contract between Becromal and Notodden municipality is lower than 
the market price. In that case, the measure would also be selective since it exclusively benefits Becromal.

There are several indications that the price laid down in the contract between Becromal and the municipal-
ity was below the market price for equivalent contracts at the time of conclusion of the agreement.

Firstly, the very method applied to arrive at the price of NOK 0.135, applicable from 14 May 2001 until 31 
March 2006, indicates that aid is involved. As stated above, the price calculation methods for concession 
power entail that such power prices are generally considerably lower than the market price. Judging by the 
introduction to the agreement between Notodden and Tinfos, the remaining power volumes covered seem 
to be delivered in compensation for Tinfos’ exploitation of the municipality’s rights to Sagafoss. The prices 
in the contract between Notodden and Tinfos must, therefore, be presumed to be below the market price. 
Since the price charged from Becromal corresponds to the price payable by Notodden to Tinfos, the same 
presumption applies to the price laid down in the Becromal contract.

Secondly, the price seems low in comparison to the general price level at the time of conclusion of the con-
tract. For example, the Authority’s Decision No 142/00/COL of 26 July 2000, concluding that the contracts 
under which certain energy intensive undertakings leased power plants from Statkraft did not involve state 
aid, refers to 20-year contracts being obtainable in the open market at the time at a price of around 0.19 
NOK per kWh. Furthermore, an article published in the regional newspaper Telen on 7 November 2001 
seems to indicate that the municipality had estimated the price of an equivalent five-year contract in the 
open market to be around 0.1739 NOK per kWh (14).

Thirdly and finally, the municipality seems to acknowledge that the price charged was lower than the 
market price. As referred to above, the municipality, by letter dated 30 April 2007, informed Becromal that 
a prolongation of the price in the 2002 agreement would be in breach of the State aid rules, and that the 
former agreement had already saved Becromal costs of NOK 17.5 million compared to the market price. In 
a presentation to the board of the administration of 28 November 2005, the head of administration refers to 
a legal opinion commissioned from Hjort Law Firm in 2001, i.e. prior to the conclusion of the agreement, 
concluding that the price agreed would constitute aid.

Against this background, the Authority has serious doubts that the prices applicable under the agreement 
of 10 May 2002 reflected the market price of equivalent contracts at the time.

1.3	 Distortion of competition and effect on trade between Contracting Parties

The measures must distort competition and affect trade between the Contracting Parties. Under settled case 
law, the mere fact that an aid strengthens a firm’s position compared with that of other firms competing in 
intra-EEA trade, is enough to conclude that the measure is likely to affect trade between the contracting 
parties and distort competition between undertakings established in other EEA States (15).

Provided that it is established that the price paid by Becromal under the contract of May 2002 was below 
the market price for similar contracts at the time, Becromal has received an advantage which has strength-
ened its position compared with that of its competitors. Thus the measure threatens to distort competition. 
Neither does the amount of aid referred to (NOK 17.5 million) seem to be below the de minimis threshold 
applicable at the material time (16).

(14)	 http://www.telen.no/article/20011107/NYHET/11106002.
(15)	 See Case 730/79 Philip Morris Holland BV v Commission, [1980] ECR 2671, paragraphs 11–12.
(16)	 100 000 Euros over a three-year period, see Article 2(2) of Commission Regulation (EC) No 69/2001, incorporated into the EEA 

Agreement by Joint Committee Decision No 88/2002 (OJ L 266, 3.10.2002, p. 56 and EEA Supplement No 49, 3.10.2002, p. 42), 
e.i.f. 1.2.2003, and Paragraphs 12.1(2) and (3) of the EFTA Surveillance Authority Decision No 54/96/COL of 15 May 1996 on 
the ninth amendment of the procedural and substantive rules in the field of State Aid, Official Journal L 245, 26/09/1996, pages 
28–31.

http://www .telen .no/article/20011107/NYHET/11106002
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According to Becromal’s homepage, it is part of a group of companies based in Italy and exports 100 per 
cent of its production. The plant at Notodden therefore competes with undertakings established in other 
EEA States. Insofar as the measure is deemed to distort competition, it will, therefore, also be capable of 
affecting trade between the Contracting Parties.

2	 Procedural requirements

Pursuant to Article 1(3) in Part I of Protocol 3 to the Surveillance and Court Agreement, “the EFTA 
Surveillance Authority shall be informed, in sufficient time to enable it to submit its comments, of any 
plans to grant or alter aid (…). The State concerned shall not put its proposed measures into effect until 
the procedure has resulted in a final decision”.

The Norwegian authorities neither notified the power contract of 10 May 2002, nor its prolongation in 
2006, to the EFTA Surveillance Authority. The Authority therefore concludes that, should State aid be 
involved, the Norwegian Government has not respected its obligations pursuant to Article 1(3) in Part I of 
Protocol 3 to the Surveillance and Court Agreement.

3	 Compatibility of the aid

Exemptions from the general prohibition on State aid as provided for in Article 61(1) may be granted if 
the conditions of 61(2) or (3) are fulfilled. The exemptions under Article 61(2) and 61(3)(a) and (b) seem 
to be applicable to the case at hand.

Under Article 61(3)(c) EEA, State aid to facilitate the development of certain economic activities or of 
certain economic areas may be considered to be compatible with the EEA Agreement where such aid does 
not adversely affect trading conditions to an extent contrary to the common interest.

As for the aid in question, it would seem to constitute operating aid. As such aid is particularly distor-
tive, it may only in very limited circumstances be considered compatible with the functioning of the EEA 
Agreement. The Authority has not been presented with any elements indicating the existence of such 
circumstances in the case at hand.

Against this background, the Authority takes the preliminary view that the aid is not compatible with the 
functioning of the EEA Agreement.

4	 Conclusion

Based on the information submitted by the Norwegian Government, the Authority cannot exclude the 
possibility that the contract between the Municipality of Notodden and Becromal of 10 May 2002, as well 
as its prolongation until 31 March 2007, involve State aid within the meaning of Article 61(1) of the EEA 
Agreement. Furthermore, the Authority has doubts that these measures may be considered compatible with 
Article 61(3)(c) of the EEA Agreement. Consequently, the Authority has doubts that the above measures 
are compatible with the functioning of the EEA Agreement.

Consequently, and in accordance with Article 4(4) in Part II of Protocol 3 to the Surveillance and Court 
Agreement, the Authority is obliged to open the procedure provided for in Article 1(2) in Part I of Protocol 
3 of the Surveillance and Court Agreement. The decision to open proceedings is without prejudice to the 
final decision of the Authority, which may conclude that the measures in question are compatible with the 
functioning of the EEA Agreement.

The Authority also draws the attention of the Norwegian authorities to the fact that Article 1(3) in Part I 
of Protocol 3 to the Surveillance and Court Agreement constitutes a standstill obligation and that Article 
14 in Part III of that Protocol provides that, in the event of a negative decision, all unlawful aid may be 
recovered from the beneficiary, save in exceptional circumstances. At this stage, the Authority has not 
been presented with any facts indicating the existence of exceptional circumstances on the basis of which 
the beneficiary may legitimately have assumed the aid to be lawful.



17.4.2008 Nr. 20/43EES-viðbætir við Stjórnartíðindi Evrópusambandsins

In light of the foregoing considerations, the Authority requires, within one month of receipt of this deci-
sion, the Norwegian Government to provide all documents, information and data needed for assessment of 
the compatibility of the contract between Notodden municipality and Becromal of 10 May 2002, as well 
as the extension of the contract until 31 March 2007. It requests the Norwegian authorities to forward a 
copy of this Decision to the potential recipient of the aid immediately.

HAS ADOPTED THIS DECISION:

1.	 The Authority has decided to open the formal investigation procedure provided for in Article 1(2) in 
Part I of Protocol 3 to the Surveillance and Court Agreement against Norway concerning the contract 
between Becromal AS and the Municipality of Notodden in force from 14 May 2001 to 31 March 
2006 and its prolongation until 31 March 2007.

2.	 The Norwegian Government is requested, pursuant to Article 6(1) in Part II of Protocol 3 to the 
Surveillance and Court Agreement, to submit its comments on the opening of the formal investigation 
procedure within one month of the notification of this decision.

3.	 The Norwegian Government is required to provide, within one month from notification of this 
decision all documents, information and data needed for assessment of the compatibility of the aid 
measure, in particular

a.	 Any documents relating to the prolongation of the agreement until 31 March 2007;

b.	 The calculations underlying the assumption that the agreement had saved Becromal for NOK 
17.5 million, set out in the municipality’s letter to Becromal of 30 April 2007;

c.	 Any other information that would establish market prices for the type of contract in question at 
the time of the conclusion of the agreement.

4.	 The Norwegian Government is requested to forward a copy of this Decision to the potential recipient 
of aid immediately.

5.	 This Decision is addressed to the Kingdom of Norway.

Done at Brussels, 19 December 2007

For the EFTA Surveillance Authority

	 Per Sanderud	 Kristján Andri Stefánsson
	 President	 College Member
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Auglýst eftir athugasemdum, í samræmi við 2. mgr. 1. gr. I. hluta bókunar 3 við 
samninginn um eftirlitsstofnun og dómstól, sem varðar ríkisaðstoð, í tengslum við 

skattundanþágur ýmissa samvinnufélaga í Noregi

Ákvörðun Eftirlitsstofnunar EFTA 719/07/COL frá 19. desember 2007, sem birt er á fullgiltu tungumáli 
næst á eftir þessu ágripi, markar upphaf málsmeðferðar samkvæmt 2. mgr. 1. gr. I. hluta bókunar 3 við 
samning milli EFTA-ríkjanna um stofnun eftirlitsstofnunar og dómstóls (samninginn um eftirlitsstofnun 
og dómstól). Stjórnvöldum í Noregi hefur verið tilkynnt þetta með afriti af ákvörðuninni.

Eftirlitsstofnun EFTA veitir EFTA-ríkjunum, aðildarríkjum Evrópusambandsins og öðrum áhugaaðilum 
eins mánaðar frest frá birtingu þessarar auglýsingar að telja til að leggja fram athugasemdir við hina 
áformuðu ráðstöfun. Athugasemdir skal senda á eftirfarandi póstfang:

EFTA Surveillance Authority
Registry
35, Rue Belliard
B-1040 Bruxelles/Brussel

Athugasemdunum verður komið á framfæri við stjórnvöld í Noregi. Þeim, sem leggja fram athugasemdir, 
er heimilt að óska nafnleyndar og skulu slíkar óskir vera skriflegar og rökstuddar.

ÁGRIP

Málsmeðferð

Með bréfi dags. 28. júní 2007 tilkynntu stjórnvöld í Noregi Eftirlitsstofnun EFTA fyrirhugaðar breytingar 
á skattalögum, í samræmi við ákvæði 3. mgr. 1. gr. I. hluta bókunar 3 við samninginn um eftirlitsstofnun 
og dómstól. Stjórnvöld í Noregi höfðu í hyggju að breyta skattalögum þannig að ýmsum samvinnufélögum 
væri veittur afsláttur af tekjuskatti. Samkvæmt tilkynningunni verður þessum samvinnufélögum heimilt að 
draga framlög til eiginfjáraukningar frá tekjum og lækka þannig tekjuskattsstofn.

Í kjölfar bréfaskipta við stjórnvöld í Noregi hefur Eftirlitsstofnun EFTA ákveðið að hefja formlega rann
sókn á þessari skattundanþágu fyrir samvinnufélög.

Mat á ráðstöfuninni

Almennt tekjuskattshlutfall félaga í Noregi er 28 af hundraði og gildir það einnig þótt hagnaður sé notaður 
til eiginfjáraukningar. Hlutafjárframlög frá hlutafjáreigendum eru hins vegar ekki skattskyld, þar eð litið er 
svo á að hlutafjáreigandinn sé skattskyldur vegna þeirra. Hlutafélög og önnur slík fyrirtæki geta því aukið 
eiginfé sitt með hlutafjárframlögum frá hlutafjáreigendum eða almenningi. Samvinnufélög geta aftur á 
móti ekki gert þetta, því að samkvæmt norskum lögum um samvinnufélög mega þau ekki gefa út hlutafé 
eða nokkrar aðrar ávísanir á eiginfé. Jafnframt er litið svo á að reglan um frjálsa aðild setji því hömlur 
hversu hárra fjárframlaga samvinnufélög geta krafist af félögum sínum.

Fjárlög ársins 2007 höfðu að geyma tillögur stjórnvalda í Noregi um kerfi sérstaks skattfrádráttar fyrir 
samvinnufélög. Gert er ráð fyrir að samvinnufélög á sviði landbúnaðar, skógræktar og sjávarútvegs, sam-
vinnufélög neytenda og byggingarsamfélög öðlist rétt til að draga frá skattstofni fé sem notað er til eigin
fjáraukningar. Frádrátturinn takmarkast við 15 af hundraði árlegs hagnaðar og reiknast einvörðungu af 
þeim hluta hagnaðar sem myndast vegna viðskipta við félagsmenn í samvinnufélaginu. Markmið kerfisins 
er að færa samvinnufélögunum skattalegt hagræði á þeim forsendum að samvinnufélög eigi erfiðara um 
vik að nálgast fjármuni til eflingar eiginfjár en önnur fyrirtæki.

Það er álit Eftirlitsstofnunar EFTA að svo stöddu, með hliðsjón af upplýsingum sem borist hafa frá 
stjórnvöldum í Noregi, að ekki sé unnt að útiloka að heimild til frádráttar frá tekjuskattsstofni feli í sér 
aðstoð í skilningi 1. mgr. 61. gr. EES-samningsins.

Að áliti stjórnvalda í Noregi færir hið fyrirhugaða kerfi samvinnufélögunum ekki ávinning umfram önnur 
fyrirtæki heldur jafnar það aðeins óhagræði sem þau búa við samkvæmt lögum. Að sögn stjórnvalda í 
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Noregi er skattahagræði samvinnufélaganna ætlað að vega upp kostnaðarauka sem hlýst af því að þeim 
er óheimilt að gefa út hlutafé og aðrar ávísanir á eiginfé. Jafnframt telja stjórnvöld í Noregi að aðstoðin, 
sem þau hyggjast veita samvinnufélögunum, sé ekki meiri en sem nemur óefnislegu hagræði ríkisins af 
því að veita aðstoðina. Í þessu tilliti vísa stjórnvöld í Noregi til orðsendingar framkvæmdastjórnarinnar til 
ráðsins og Evrópuþingsins, efnahags- og félagsmálanefndar Evrópubandalaganna og svæðanefndarinnar 
um eflingu samvinnufélaga í Evrópu, COM(2004)18 frá 23.  febrúar 2004. Eftirlitsstofnun EFTA vekur 
athygli á því að stjórnvöld í Noregi hafa á þessu stigi málsins ekki getað sýnt fram á að aðstoðin geri ekkert 
meira en að vega upp óhagræði sem samvinnufélögin búi við. Af þessum sökum telur Eftirlitsstofnun 
EFTA vafasamt að fyrirhugað kerfi færi fyrirtækjunum, sem það tekur til, ekki ávinning umfram önnur 
fyrirtæki.

Stjórnvöld í Noregi halda því einnig fram að kerfið sé ekki sértækt, þar eð eðli og uppbygging norsks 
skattkerfis réttlæti að tilteknum samvinnufélögum sé fært skattahagræði. Að sögn stjórnvalda í Noregi 
felur fyrirhugað kerfi í sér að samvinnufélögum sé gert kleift að nýta sér það hagræði almennra ákvæða um 
eiginfjáraukningu félaga að geta tekið við skattfrjálsum hlutafjárframlögum. Samkvæmt tilkynningunni 
munu samvinnufélög, sem kerfið á að taka til, eiga rétt á sérstökum skattfrádrætti sem hlutafélög og önnur 
slík fyrirtæki geta ekki nýtt sér. Frádrátturinn er réttlættur með því að félögin eigi óhægt um vik að nálgast 
fjármuni til eflingar eiginfjár. Þarna eru hins vegar engin tengsl á milli. Tekjuskattur leggst á tekjur félags 
af reglulegum viðskiptum, en hlutafjárframlög og önnur eiginfjárframlög teljast ekki tekjur samkvæmt 
norskum lögum. Þegar af þessum ástæðum telur Eftirlitsstofnun EFTA að vafi leiki á að réttlæta megi þessa 
ráðstöfun með eðli og uppbyggingu norska skattkerfisins. Við þetta bætist að fyrirhugaður skattfrádráttur 
verður aðeins veittur tilteknum samvinnufélögum, en með hliðsjón af fyrirliggjandi upplýsingum telur 
Eftirlitsstofnun EFTA að önnur samvinnufélög hljóti að glíma við sömu erfiðleika þegar kemur að því að 
nálgast fjármuni til eflingar eiginfjár.

Stjórnvöld í Noregi telja ennfremur að aðstoðin raski ekki og sé ekki til þess fallin að raska aðstoð, enda 
vegi hún aðeins upp samkeppnishalla sem samvinnufélögin búi við. Að teknu tilliti til þess að kerfið mun 
lækka tekjuskattsgreiðslur viðkomandi samvinnufélaga telur Eftirlitsstofnun EFTA að vafi leiki á að kerfið 
geti ekki raskað eða verið til þess fallið að raska samkeppni.

Eftirlitsstofnun EFTA telur vafa leika á að ofangreind ráðstöfun geti fallið undir nokkra af þeim undan
þágum sem mælt er fyrir um í 61. gr. EES-samningsins.

Niðurstaða

Með hliðsjón af því sem hér hefur verið rakið hefur Eftirlitsstofnun EFTA ákveðið að hefja formlega 
rannsókn í samræmi við ákvæði 2. mgr. 1. gr. bókunar 3 við EES-samninginn. Áhugaaðilum er gefinn 
kostur á að leggja fram athugasemdir og skulu þær berast áður en mánuður er liðinn frá því að ákvörðun 
þessi birtist í Stjórnartíðindum Evrópusambandsins og EES-viðbæti við þau.
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EFTA SURVEILLANCE AUTHORITY DECISION

No 719/07/COL

of 19 December 2007

to initiate the procedure provided for in Article 1(2) in Part I of Protocol 3 to the 
Surveillance and Court Agreement with regard to the proposed scheme concerning 

tax benefits for cooperative societies

(Norway)

THE EFTA SURVEILLANCE AUTHORITY (1),

Having regard to the Agreement on the European Economic Area (2), in particular to Articles 61 to 63 and 
Protocol 26 thereof,

Having regard to the Agreement between the EFTA States on the Establishment of a Surveillance Authority 
and a Court of Justice (3), in particular to Article 24 thereof,

Having regard to Article 1(2) of Part I and Articles 4(4) and 6 of Part II of Protocol 3 to the Surveillance 
and Court Agreement,

Having regard to the Authority’s Guidelines (4) on the application and interpretation of Articles 61 and 62 
of the EEA Agreement, and in particular the Guidelines on business taxation,

Whereas:

I. FACTS

1.	 Procedure

By letter dated 28 June 2007 from the Norwegian Ministry of Government Administration and Reform, 
received and registered by the Authority on 29 June 2007 (Event No 427327) and letter from the 
Ministry of Finance dated 22 June 2007, received and registered by the Authority on 4 July 2007 (Event 
No 428135), the Norwegian authorities notified the proposed amendments to the rules on taxation of 
cooperative companies contained in Section 10-50 of the Tax Act, pursuant to Article 1(3) of Part I of 
Protocol 3 to the Surveillance and Court Agreement. As it was only the cover letter from the Ministry 
of Government Administration and Reform that was received by the Authority on 29 June 2007, the 
Authority considers the notification to have been submitted on 4 July 2007. This was communicated to 
and agreed upon by the Norwegian authorities by an e-mail dated 10 August 2007 (Event No 433019). 
According to the notification, the scheme is notified for reasons of legal certainty.

By letter dated 4 September 2007 (Event No 433067), the Authority requested additional information from 
the Norwegian authorities.

By letter dated 28 September 2007 from the Norwegian Ministry of Government Administration and 
Reform, forwarding a letter from the Ministry of Finance of 28 September 2007, received and registered 
by the Authority on the same day (Event No 444538), the Norwegian authorities requested an extension of 
the deadline to reply. By letter dated 1 October 2007 (Event No 444790), the Authority met this request.

By letter dated 16 October 2007 from the Norwegian Ministry of Government Administration and 
Reform, forwarding a letter from the Ministry of Finance of 16 October 2007, received and registered by 
the Authority on the same day (Event No 447272), the Norwegian authorities replied to the Authority’s 
information request.

(1)	 Hereinafter referred to as “the Authority”.
(2)	 Hereinafter referred to as “the EEA Agreement”.
(3)	 Hereinafter referred to as “the Surveillance and Court Agreement”.
(4)	 Guidelines on the application and interpretation of Articles 61 and 62 of the EEA Agreement and Article 1 of Protocol 3 to the 

Surveillance and Court Agreement, adopted and issued by the EFTA Surveillance Authority on 19 January 1994, published in OJ 
L 231, 3.9.1994, EEA Supplement No 32, 3.9.1994. The Guidelines were last amended on 3 May 2007. Hereinafter referred to as 
“the State Aid Guidelines”.
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By letter dated 10 December 2007 (Event No 456448), the Authority according to Article 4(5) in Part II of 
Protocol 3 to the Surveillance and Court Agreement asked the Norwegian authorities for an extension of 2 
days of the deadline to take a decision according to paragraphs (2)–(4) of the same Article. By letter dated 
12 December 2007 from the Norwegian Ministry of Government Administration and Reform, received 
and registered by the Authority on the same date, (Event No 457226) the Norwegian authorities met this 
request.

2.	 Description of the proposed measure

2.1	 Background

In 1992, the Norwegian authorities introduced a scheme concerning special tax deductions for cooperatives. 
According to the scheme, cooperatives within the agricultural and fisheries sectors as well as consumer 
cooperatives were entitled to incorporate tax deductions on the basis of allocations to equity capital. Other 
forms of cooperatives were not covered by the scheme.

The deduction was limited to maximum 15% of the annual net income, and taken solely from the part 
of the income deriving from trade with the members of the cooperative. A deduction corresponding to 
the maximum allowed would imply a reduction from the normal corporate tax rate of 28% to 23,8% (5). 
According to the Proposal by the Norwegian Government of 29 September 2006 (6), the aim of the scheme 
was to grant a fiscal advantage to the cooperatives on the basis that the cooperatives were considered to 
have a more difficult access to equity capital than other undertakings.

The scheme was abolished as of the fiscal year 2005. However, in relation to the State Budget for 2007, 
the Norwegian authorities proposed to reintroduce the scheme in a slightly amended form.

2.2	 The cooperative movement in Norway

According to the notification, the cooperatives in Norway are described in the article “Cooperative Law 
in Norway – Time for Codification?” (7). According to the article, there are four big cooperative sectors in 
Norway, namely agriculture, fisheries, consumer and housing. The cooperatives in the agricultural sector 
are undertakings involved in activities such as processing, sale, purchasing of agricultural products and 
goods used for agricultural production (fertilisers, machines etc.), breeding, credit and insurance. In the 
fisheries sector cooperatives have the exclusive right to first-hand sale of all kinds of fish and shellfish, 
except farmed fish. Furthermore, the consumer cooperatives in Norway operate 1300 stores (supermarkets, 
building materials dealers etc.), and have more than 900 000 members. Finally, housing is an important 
cooperative sector in Norway with more than 652 000 cooperative members and 256 000 dwellings owned 
by cooperatives. In addition to these traditional cooperatives, there are cooperatives in many other parts of 
the economy, such as transport and energy supply, but also health care, schools, media etc.

In the notification, the Norwegian authorities describe a cooperative as a company which is owned by its 
members, cf. Section 1 of the Act on cooperative societies (8). The members’ liabilities are limited to any 
membership fee or deposit that may have to be paid according to the memorandum of association. The 
surplus of the cooperative may only be allocated to the members according to the members’ transactions 
with the company, cf.  sections 26-30 and 135 of the Act on cooperative societies.  The membership 
deposits may only be increased by a return according to an interest rate set with a mandatory maximum, 
cf. Section 30 of the Act on cooperative societies.

2.3	 Norwegian rules on corporation tax and the cooperatives

The general income tax for undertakings in Norway is 28%. The tax also applies when the income is 
added to the company’s equity capital. However, the Norwegian Supreme Court has concluded that share 
deposits are not taxable income for the receiving company (9). The reason is that the contributions are 
deemed to have been previously taxed as the contributor’s income. Hence, whereas an undertaking has 

(5)	 Cf.  Section 12.2 of the Proposal by the Norwegian Government of 29 September 2006 (Ot.prp. nr. 1 (2006–2007) Skatte- og 
avgiftsopplegget 2007 – lovendringer).

(6)	 Ot.prp. nr. 1 (2006–2007) Skatte- og avgiftsopplegget 2007 – lovendringer.
(7)	 “Cooperative Law in Norway – Time for Codification?” by Tore Fjørtoft and Ole Gjems-Onstad, published in “Scandinavian  

Studies in Law”, Volume 45 – Company Law, 2003, pages 119–138.
(8)	 Act of 29 June 2007 No 81 Lov om samvirkeforetak (samvirkelova).
(9)	 Rt. 1917 page 627 and Rt. 1927 page 869.
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to pay 28% tax on equity financed through the undertaking’s own income, no tax is paid with regard 
to deposits from the shareholders or the public.  It follows from the above that undertakings which are 
organised as limited companies etc.  may increase their equity capital by receiving non-taxable share 
deposits from their shareholders or from the public.

Cooperatives, however, do not have this possibility as they, according to the Norwegian law on 
cooperatives, cannot issue shares to the public or issue other capital certificates or securities. Furthermore, 
it is considered that the principle of open membership limits the size of capital contributions that the 
cooperatives can claim from their members.

According to the notification, the obligations and limitations imposed on the cooperatives by law are seen 
by the Norwegian authorities as essential and inherent in the cooperative principles. Hence, the Norwegian 
authorities consider that the lifting of these restrictions would violate fundamental cooperative principles. 
The Norwegian authorities point out that the Norwegian act on cooperative companies may be stricter at 
this point than the legislation on cooperatives in other European States. As an example, the Norwegian 
authorities refer to Article 64 of the Council Regulation on the Statute for a European Cooperative Society 
(10), according to which the cooperative may provide for the issuing of securities other than shares which 
may be subscribed both by members and non-members.

2.4	 Objective of the scheme

According to the notification, the cooperative societies must be upheld due to the public interest of 
maintaining undertakings based on principles such as democracy, self-help, responsibility, equality, equity 
and solidarity as an alternative to limited companies. Thus, in order to ensure the public, intangible interest 
of maintaining the cooperative societies as an alternative to the limited companies, there is a need to 
compensate the cooperatives for the disadvantage they otherwise suffer compared with other companies. 
The objective of the proposed scheme is to offset some of these disadvantages related to capital supply.

2.5	 The proposed measure

The notified measure is laid down in a new Section 10-50 of the Tax Act.

The first paragraph of the Tax Act reads as follows:

“Cooperative societies may claim deduction in their income for additional payments to the members 
according to Section 27 of the Act on cooperative societies [(11)]. In addition, deduction may be granted 
for allocations to equity capital up to 15% of the income. Deduction is only granted with regard to income 
deriving from trade with the members. Trade with members and equivalent trade must appear in the 
accounts and must be substantiated.” (12)

“Equivalent trade” is defined in paragraph 3 of Section 10-50 of the Tax Act as fishermen’s sales 
organisations purchase from members of another fishermen’s sales organisation provided that certain 
conditions are fulfilled, purchase by an agricultural cooperative from a corresponding cooperative in the 
aim to regulate the market and purchase imposed by a State authority.

It follows from the provision that deduction is only granted with regard to income deriving from trade with 
members and equivalent trade. Hence, no deduction is granted in income from trade with others.

The Norwegian authorities estimate that the loss in tax revenue resulting from the scheme will amount 
to between NOK 35 million and NOK 40 million (approximately EUR 4–5 million) for the fiscal year 
2007.

(10)	 Council Regulation (EC) No 1435/2003 of 22 July 2003 on the Statute for a European Cooperative Society, OJ L 207, 18.8.2003 
p. 1.

(11)	 The first sentence of the provision is not relevant for the notified scheme.
(12)	 Unofficial translation by the Authority. The original Norwegian text is as follows: ”(1) Samvirkeforetak kan kreve fradrag i inntekten 

for etterbetalinger til medlemmene etter samvirkeloven § 27. I tillegg kan det gis fradrag for avsetning til felleseid andelskapital med 
inntil 15 prosent av inntekten. Fradrag gis bare i inntekt av omsetning med medlemmene. Omsetning med medlemmene og likestilt 
omsetning må fremgå av regnskapet og kunne legitimeres.”
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2.6	 Beneficiaries

The scheme is proposed to apply to the cooperative societies indicated in paragraphs 2, and 4–6 of the 
proposed Section 10-50 of the Tax Act.

It follows from the provisions referred to above that the notified scheme mainly includes certain 
consumer cooperatives (13) and cooperatives active within the agriculture, fisheries and forestry industries. 
Furthermore, cooperative building societies which are covered by the Act on cooperative building 
societies (14) may also benefit from the tax deduction (15). Other forms of cooperatives are not covered 
by the scheme.

3.	 Comments by the Norwegian authorities

The Norwegian authorities have stated that the scheme has been notified to the Authority for reasons of 
legal certainty. The Norwegian authorities claim that the scheme cannot be supposed to constitute state 
aid within the meaning of Article 61(1) of the EEA Agreement. This seems to be based on three different 
lines of argumentation.

Firstly, the Norwegian authorities argue that the scheme does not confer any advantage on the cooperatives. 
In this regard, the Norwegian authorities argue that the general principle laid down in the Altmark doctrine 
(16), referred to by the Norwegian authorities as the market investor principle, “must apply where the 
measure consists of advantages given to the recipient to cover the extra costs for the undertaking to fulfil 
obligations imposed on it and by which the State in return is given an intangible benefit of public interest” 
(17). According to the Norwegian authorities, this should in any case apply where the obligation imposed is 
external to the interests of the undertakings concerned. The Norwegian authorities claim that the principle 
laid down in the Altmark judgement should apply in this case even though “the Norwegian authorities are 
not of the opinion that the notified scheme is in line with the Altmark judgement or compatible with the 
Authority’s Guidelines on State Aid in the Form of Public Service Compensation” (18).

The obligation imposed on the cooperatives is in this case the prohibition for cooperatives to issue shares 
or other capital certificates or securities in order to strengthen their equity capital, restrictions which the 
Norwegian authorities consider as essential. The intangible benefit is the public interest of keeping up 
and safeguarding the cooperative companies as alternatives to limited companies and other organisational 
forms.

The Norwegian authorities argue that the case law on which the Authority’s Public Service Compensation 
Guidelines is based “does not rule out that the market principle is applicable to payments to compensate 
obligations imposed in order to ensure intangible benefits for the public.” (19) The Norwegian authorities 
in this regard refer to the Opinion of Advocate General Fennelly in Case C-251/97 (20).

The Norwegian authorities go on to say that the obligation imposed on the cooperatives is wholly external 
to the interest of the cooperatives as it does not bring them any advantage as regards their competitive 
or market position. The obligation implies a loss in profit for the cooperatives as their equity may not be 
optimal. The Norwegian authorities claim that the advantage granted to the cooperatives by the scheme 
does not exceed this loss, or at any rate does not exceed the intangible benefit received by the state.

Secondly, the Norwegian authorities argue that the scheme is not selective. The Norwegian authorities 
observe that all companies with limited liability may increase their equity by receiving deposits and issue 
shares or other securities to the investors. Although share deposits constitute an economic advantage for 
the companies, the deposits are not subject to taxation for the receiving company.

The cooperatives are not permitted to receive equity from external investors or members by issuing shares 
or other kinds of capital certificates or securities. According to the Norwegian authorities, “the notified 

(13)	 According to paragraph (2)a of Section 10-50, the provision only applies to cooperatives where more than 50% of the regular 
turnover is related to trade with the members.

(14)	 Act of 6 June 2003 No 38 Lov om bustadbyggjelag (bustadbyggjelagslova).
(15)	 This is an expansion of the scheme compared to the scheme in force until 2005, cf. Section I.2.1 above.
(16)	 Case C-280/00 Altmark Trans GmbH [2003] ECR I-7747.
(17)	 Section 1 of the letter from the Ministry of Finance dated 16 October 2007 (Event No 447272).
(18)	 Section 1 of the letter from the Ministry of Finance dated 16 October 2007 (Event No 447272).
(19)	 Section 1 of the letter from the Ministry of Finance dated 16 October 2007 (Event No 447272).
(20)	 Opinion of Advocate General Fennelly in Case C-251/97 French Republic v Commission [1999] ECR I-6639.
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scheme is based on the same logic as the general rule of regarding equity or share deposits as non-taxable 
income. By the allocation as equity of an amount eligible under the scheme, the amount is deemed as 
already taxed and not as taxable income for the company” (21). The Norwegian authorities furthermore 
point out that the tax deduction can only be made on income deriving from trade with members and some 
other associates.

In essence, the Norwegian authorities argue that the tax benefit for the cooperatives is justified by the 
nature or general scheme of the Norwegian tax system. In particular, the Norwegian authorities claim that 
the proposed scheme implies that “the general system of equity financing for corporations by receiving 
non-taxable deposits is made applicable also to the cooperative societies” (22).

Thirdly, the Norwegian authorities argue that the measure does not distort or threaten to distort competition 
in a way contrary to Article 61(1) of the EEA Agreement, as the scheme is aimed at compensating the 
disadvantage for the cooperatives when it comes to access to equity capital. The difficulty for cooperatives 
with regard to capital supply, itself, according to the Norwegian authorities, implies a distortion of 
competition at the expense of the cooperatives. The objective of the scheme is to counter this distortion 
and thereby presumably improve the efficiency of the markets in question.

As an additional point, the Norwegian authorities refer to the Communication from the Commission to the 
Council and the European Parliament, the European Economic and Social Committee and the Committee 
of Regions on the promotion of cooperative societies in Europe (23).  The Norwegian authorities in 
particular refer to Section 3.2.6 of the Communication where the Commission i.a. states:

“Some Member States (such as Belgium, Italy and Portugal) consider that the restrictions inherent in the 
specific nature of cooperative capital merit specific tax treatment: for example, the fact that cooperatives’ 
shares are not listed, and therefore not widely available for purchase, results almost in the impossibility 
to realise a capital gain; the fact that shares are repaid at their par value (they have no speculative 
value) and any yield (dividend) is normally limited may dissuade new memberships. In addition it is to be 
mentioned that cooperatives are often subject to strict requirements in respect of allocations to reserves. 
Specific tax treatment may be welcomed, but in all aspects of the regulation of cooperatives, the principle 
should be observed that any protection or benefits afforded to a particular type of entity should be 
proportionate to any legal constraints, social added value or limitations inherent in that form and should 
not lead to unfair competition.”

The Norwegian authorities claim that the notified scheme is in accordance with the EEA state aid rules 
and the principles expressed by the Commission in the Communication.

II. ASSESSMENT

1.	 Scope of the Decision

As set out in Section I.2.6 above, the potential beneficiaries under the scheme are mainly certain consumer 
cooperatives, cooperatives active within the agriculture, fisheries and forestry industries and cooperative 
building societies.

Article 8 of the EEA Agreement defines the scope of the Agreement. It follows from paragraph 3 of Article 
8 that:

“Unless otherwise specified, the provisions of this Agreement shall apply only to:

(a) products falling within Chapters 25 to 97 of the Harmonized Commodity Description and Coding 
System, excluding the products listed in Protocol 2;

(b) products specified in Protocol 3, subject to the specific arrangements set out in that Protocol.”

On this basis, the agriculture and fisheries sectors to a large extent fall outside the scope of the state aid 
rules of the EEA Agreement.

(21)	 Section 4 of the letter from the Ministry of Finance dated 16 October 2007 (Event No 447272).
(22)	 Section VI of the letter from the Ministry of Finance dated 22 June 2007 (Event No 428135).
(23)	 COM(2004)18 of 23 February 2004.
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Hence, this Decision applies to the proposed tax concession for cooperative societies, but it does not deal 
with cooperatives active in the agriculture and fisheries sectors to the extent that the activities of these 
cooperatives fall outside the scope of the state aid rules of the EEA Agreement.

2.	 The presence of state aid

State aid within the meaning of Article 61(1) EEA Agreement

Article 61(1) of the EEA Agreement reads as follows:

“Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States 
or through State resources in any form whatsoever which distorts or threatens to distort competition 
by favouring certain undertakings or the production of certain goods shall, in so far as it affects trade 
between Contracting Parties, be incompatible with the functioning of this Agreement.”

The Authority will in the following examine whether the conditions laid down in Article 61(1) of the EEA 
Agreement are fulfilled in the present case and whether, consequently, the notified measure constitutes 
state aid.

2.1	 Presence of state resources

The aid measure must be granted by the State or through state resources. According to the notified scheme, 
the cooperatives mentioned in Section 10-50 of the Tax Act will be entitled to a special form of tax 
deduction. Hence, these cooperatives may deduct allocations to equity capital from their income. The tax 
deduction implies that the tax payable by the cooperatives covered by the scheme is reduced. Hence, the 
measure constitutes a loss of tax revenues for the Norwegian State, estimated by the Norwegian authorities 
to amount to between approximately NOK 35 and 40 million (approximately EUR 4–5 million) for the 
fiscal year 2007. Consequently, state resources are involved.

2.2	 Favouring certain undertakings or the production of certain goods

2.2.1	Advantage

The aid measure must confer on the cooperatives advantages that relieve them of charges that are normally 
borne from their budgets.

As referred to above, the proposed tax deduction implies that the tax payable by the cooperatives covered 
by the scheme is reduced. Thereby, the measure relieves them of charges that are normally borne from 
their budgets.

However, the Norwegian authorities argue that the proposed tax deduction does not confer an advantage 
on the cooperatives because the tax deduction must be regarded as compensation for the obligations 
imposed on the cooperatives by law, and in particular the prohibition for cooperatives to issue shares or 
other capital certificates or securities in order to strengthen their equity capital. The Norwegian authorities 
go on to argue that the said prohibition is inherent in the legal form of cooperatives. Furthermore, the 
issue of safeguarding the cooperatives, with the legal restrictions and obligations imposed on them, as an 
alternative to companies organised as limited companies etc., is of public interest.

It is the Authority’s understanding that the Norwegian authorities consider that the proposed aid is a part 
of a bargain whereby the State, on the one hand, achieves that the cooperatives in their current form are 
safeguarded. The cooperatives, on the other hand, obtain compensation for the disadvantages with regard 
to equity capital imposed on them by law in the form of a tax concession.

The Norwegian authorities refer to the Opinion of Advocate General Fennelly in Case 251/97 (24) to justify 
their argumentation, and in particular argue that the obligations imposed on the cooperatives are wholly 
external to the interests of the cooperatives themselves. The obligations are only advantageous for the 
State, and the cooperatives should therefore be compensated for their services.

(24)	 Opinion of Advocate General Fennelly in Case C-251/97 French Republic v Commission, cited above.



EES-viðbætir við Stjórnartíðindi EvrópusambandsinsNr. 20/52 17.4.2008

The Norwegian authorities have referred to the market investor principle as a justification for the scheme 
in the notification. It is the opinion of the Authority that in this case the market investor principle cannot 
be applied, simply because the notified measure is a fiscal measure which, as the Authority sees it, has 
nothing to do with the State’s possible behaviour as a market investor.

The question remains whether the State may grant compensation for disadvantage of the cooperatives 
with regard to equity capital without this amounting to state aid within the meaning of Article 61(1) of 
the EEA Agreement (25).

First, the Authority will examine whether the prohibition for cooperative societies to issue shares or other 
capital certificates or securities is a service of general economic interest and therefore whether the Altmark 
doctrine (26) may apply.

In the Altmark judgement, the European Court of Justice (27) concluded that “where a State measure must 
be regarded as compensation for the services provided by the recipient undertakings in order to discharge 
public service obligations, so that those undertakings do not enjoy a real financial advantage and the 
measure thus does not have the effect of putting them in a more favourable competitive position than the 
undertakings competing with them, such a measure is not caught by Article 92(1) of the Treaty” (28).

In the Altmark judgement the Court of Justice set up four conditions which have to be complied with 
in order for such compensation to escape classification as state aid in a particular case (29).  First, the 
recipient undertakings must actually have public service obligations to discharge, and the obligations must 
be clearly defined. Second, the parameters on the basis of which the compensation is calculated must be 
established in advance in an objective and transparent manner. Third, the compensation cannot exceed 
what is necessary to cover all or part of the costs incurred in the discharge of public service obligations, 
taking into account the relevant receipts and a reasonable profit for discharging those obligations. Fourth, 
if the undertaking which is to discharge public service obligations is not chosen pursuant to a public 
procurement procedure which would allow for the selection of the tenderer capable of providing those 
services at the least cost for the community, the level of compensation needed must be determined on 
the basis of an analysis of the costs which a typical undertaking, well run and adequately provided with 
means of transport so as to be able to meet the necessary public service requirements, would have incurred 
in discharging those obligations, taking into account the relevant receipts and a reasonable profit for 
discharging the obligations.

Based on the information available to it, the Authority is uncertain whether the Norwegian authorities 
argue that the service of general economic interest involved is the interest of safeguarding the cooperatives 
with their present obligations and restrictions or more specifically the prohibition for cooperative societies 
to issue shares or other capital certificates or securities. At this stage of the proceedings, the Authority 
has not been presented with any argument that would permit it to conclude that any of these alternative 
definitions can be classified as a service of general economic interest. In this regard, the Authority notes 
that for Article 59(2) of the EEA Agreement to apply, what needs to constitute a public service is the actual 
activities performed by the undertakings concerned. In other words, that a given company structure is seen 
as beneficial does not in itself constitute a public service within the meaning of that provision.

In any event, even if the obligation for the cooperatives had been considered to be a service of general 
economic interest, the criteria for compensation set out in the judgment of the Court of Justice in the 
Altmark case must apply if the measures at hand were not to be covered by article 61(1) of the EEA 
Agreement.

However, the Norwegian authorities expressly state that they do not consider the notified aid scheme 
to be in line with the Altmark judgement.  The Authority in this regard also refers to the information 
submitted by the Norwegian authorities whereby they have i.a. calculated neither the costs incurred on the 
cooperatives by offering the alleged public service nor the advantage for the cooperatives resulting from 
the tax concession.

(25)	 Cf. paragraph 20 of the quoted Opinion.
(26)	 Cf. Case C-280/00 Altmark Trans GmbH, cited above.
(27)	 Hereinafter referred to as “the Court of Justice”.
(28)	 Cf. paragraph 87 of the Judgement.
(29)	 Cf. paragraphs 89–93 of the Judgement.
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On this basis, the Authority has reached the preliminary conclusion that the Altmark doctrine does not 
apply to the present case.

Second, the Authority will examine whether it can be concluded that the proposed scheme does not 
involve an advantage for the cooperatives covered by it on the basis that the aid is granted in order to 
compensate the cooperative for structural disadvantages (30).

The Norwegian authorities claim that the cooperatives are disadvantaged in comparison to other 
undertakings, i.a. limited companies, when it comes to access to equity capital. However, the Norwegian 
authorities have not provided detailed information describing the situation of cooperatives in relation to 
other companies which demonstrates that the possible disadvantage with regard to equity capital is not 
offset by other elements in the regime on cooperatives in Norway. The Norwegian authorities confine their 
argumentation to the situation of the cooperatives with regard to equity capital.

Furthermore, it has not been accepted, either in the case-law of the European Courts or in the practise 
of the Commission, that a measure does not confer an advantage on the undertaking in question merely 
because it compensates a “disadvantage” suffered by the undertaking (31).

Against this background, and on the basis of the lack of justification provided by the Norwegian 
authorities, the Authority doubts that the aid proposed to be granted to the cooperatives can be regarded 
not to constitute an advantage for them on the basis that they suffer from a structural disadvantage.

Third, the Norwegian authorities claim that the notified scheme is in accordance with the EEA state 
aid rules and the principles expressed in Communication from the Commission to the Council and the 
European Parliament, the European Economic and Social Committee and the Committee of Regions 
on the promotion of cooperative societies in Europe (32). The Norwegian authorities in particular refer 
to Section 3.2.6 of the Communication, where the Commission i.a. states that specific tax treatment of 
cooperatives may be welcomed.

At this stage of the proceedings, the Authority is in doubt as to what extent the Communication can provide 
the legal basis for concluding that the notified scheme does not confer an advantage on the cooperatives 
covered by it.  In this regard, the Authority in particular refers to Section 3.2.7 of the Communication, 
which reads as follows:

“Cooperatives that carry out economic activities are considered as “undertakings” in the sense of Articles 
81, 82 and 86 to 88 of the European Community Treaty (EC). They are therefore subject in full to European 
competition and state aid rules, and also to the various exemptions, thresholds and de minimis rules. There 
are no grounds for special treatment of cooperatives in the general competition rules; however certain 
aspects of their legal form and structure should be taken into account on a case-by-case basis, as previous 
decisions and rulings have demonstrated.”

Against this background, the preliminary conclusion of the Authority is that the proposed tax concession 
implies an advantage for the cooperatives covered by the scheme.

2.2.2	Selectivity

The aid measure must be selective in that it favours “certain undertakings or the production of certain 
goods”.

The proposed scheme only covers certain cooperatives as specified in the draft Section 10-50 of the 
Tax Act. These cooperative societies are entitled to a deduction of up to 15% in the part of their income 
deriving from trade with their members.  Thus, the tax base of these undertakings is reduced, and 
thereby also their income tax. This tax rule deviates from the normal rules on income tax payable by 
undertakings in Norway.  On this basis, the proposed scheme appears to be selective in that it favours 
certain undertakings.

(30)	 It has been recognized that structural disadvantages may, in certain specific situations, be offset by aid measures. Cf. Case T-157/01 
Danske Busvognmænd v Commission [2004] ECR II-917, where the aid was granted in order to compensate a company for the costs 
of replacing the status of the officials employed by it with the status of employees on a contract basis, comparable to the employees 
of its competitors.

(31)	 Cf. i.a. the Commission’s Decisions in Case C 2/2006 OTE paragraph (92).
(32)	 COM(2004)18 of 23 February 2004, cf. Section I.3 above.
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However, the Norwegian authorities argue, in essence, that the tax benefit for the cooperatives is justified 
by the nature or general scheme of the Norwegian tax system (33). In particular, the Norwegian authorities 
claim that the proposed scheme implies that “the general system of equity financing for corporations by 
receiving non-taxable deposits is made applicable also to the cooperative societies” (34).

According to section 3.4 of the Authority’s Guidelines on business taxation (35), certain differential 
measures whose economic rationale makes them necessary to the smooth functioning and effectiveness of 
the tax system might not constitute state aid. In such cases, the measure would no longer be considered 
selective (36).

Against this background, the Authority has to examine whether the logic underlying the tax exemption 
could justify a differentiation between the cooperatives covered by the proposed scheme and other 
undertakings. As the exemption constitutes a derogation from the income tax, this tax will be the general 
system against which the logic of the derogation must be measured. In other words, the Authority will 
examine whether the logic of the tax exemption for cooperatives is in line with the objectives of the 
income tax itself.

According to the proposed scheme, certain cooperatives will be entitled to a deduction in their income 
whereas companies which are organised as limited companies etc. will not be entitled to the same tax 
deduction. Thus, if a cooperative and a limited company use their own income to add to their equity 
capital, the cooperative covered by he proposed scheme will benefit from a tax deduction which is not 
open to the limited company.

The Norwegian authorities claim that the deduction on the part of the cooperatives is justified on the basis 
of their difficult access to equity capital. However, the there is no link between the two components in 
the argumentation of the Norwegian authorities. Income tax is a tax levied on a company’s income from 
normal trade whereas share deposits and other equity deposits are not qualified as income according to 
Norwegian tax law (37). Hence, at this stage of the procedure, the Authority is in doubt as to whether the 
different rules applicable to cooperative societies and other undertakings in relation to equity deposits can 
justify discrimination with regard to the rules on income tax.

Already on this basis, the Authority is in doubt as to whether the measure can be regarded as justified by 
the nature or general scheme of the Norwegian tax system. However, as an additional point, the Authority 
notes that the notified tax deduction for cooperatives is not proposed to cover all cooperatives in Norway. 
On the contrary, the scheme is only proposed to cover certain cooperative societies as defined in the draft 
Section 10-50 of the Tax Act. On the basis of the information submitted by the Norwegian authorities, the 
Authority assumes that the difficulties concerning access to equity capital explained above are valid also 
for other cooperatives than he ones proposed to be covered by the scheme.

Against this background, the preliminary conclusion of the Authority is that the tax deduction for 
cooperatives does not seem to be justified by the nature or general scheme of the Norwegian tax system. 
It is therefore the preliminary conclusion of the Authority on the basis of the information available to it 
that the measure notified by the Norwegian authorities is selective.

2.3	 Distortion of competition and effect on trade between Contracting Parties

The aid measure must distort competition and affect trade between the Contracting Parties.  The tax 
deduction strengthens the position of the cooperatives in relation to their competitors which are organised 
differently. The tax deduction applies to all main forms of cooperatives, and at least some of them are also 
active on markets within the EEA. In this regard, the Authority mentions that the consumer cooperative 
Coop NKL BA is part of the Coop Nordic Group, which is the largest market participant in the retail food 
industry in Scandinavia (38).

(33)	 Case 173/73 Italy v. Commission [1974] ECR 709.
(34)	 Section VI of the letter from the Ministry of Finance dated 22 June 2007 (Event No 428135).
(35)	 The Authority’s Guidelines on the application of state aid rules to measures relating to direct business taxation.
(36)	 EFTA Court’s judgment in Joined Cases E-5/04, E-6/04 and E-7/04 Fesil and Finnfiord, the Kingdom of Norway, PIL and others v 

the EFTA Surveillance Authority [2005] EFTA Court Reports p. 117, and Case C-143/99 Adria-Wien Pipeline GmbH [200I] ECR 
I-8365.

(37)	 Cf. Section I.2.3 above.
(38)	 “Cooperative Law in Norway – Time for Codification?” by Tore Fjørtoft and Ole Gjems-Onstad, cf. footnote 7 above.
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The Norwegian authorities argue that the aim of the scheme is to counter the existing competitive 
disadvantage for the cooperatives when it comes to access to equity capital. On this basis they maintain 
that the scheme does not distort or threaten to distort competition.

The Authority notes that the effect of the scheme is to reduce the income tax of the cooperatives covered 
by the scheme compared to other companies. Thereby, the competitive position of the cooperatives is 
strengthened. The fact that the cooperatives have certain obligations according to Norwegian law which 
are not imposed on i.a. limited companies is not decisive in this regard.

Against this background, the preliminary conclusion of the Authority is that the tax deduction is likely to 
distort competition and affect trade between the Contracting Parties.

2.4	 Conclusion on the presence of state aid

On the basis on the information set out above, the Authority has reached the preliminary conclusion that 
the notified scheme concerning tax concessions for cooperative societies in Norway constitutes state aid 
within the meaning of Article 61(1) of the EEA Agreement.

3.	 Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3 to the Surveillance and Court Agreement, “the EFTA 
Surveillance Authority shall be informed, in sufficient time to enable it to submit its comments, of any 
plans to grant or alter aid. […]. The State concerned shall not put its proposed measures into effect until 
the procedure has resulted in a final decision”.

The Norwegian authorities have complied with the notification requirement by submitting notification 
of the new Section 10-50 of the Tax Act by letters dated 28 June 2007 and 16 October 2007 and by not 
implementing the scheme until it possibly would be approved by the Authority.

The Authority can therefore conclude that the Norwegian authorities have respected their obligations 
pursuant to Article 1(3) of Part I of Protocol 3 to the Surveillance and Court Agreement.

4.	 Compatibility of the aid

Support measures caught by Article 6l(l) of the EEA Agreement are generally incompatible with the 
functioning of the EEA Agreement, unless they qualify for a derogation in Article 61(2) or (3) of the EEA 
Agreement.

The derogation laid down in Article 6l(2) is not applicable to the aid in question, which is not designed to 
achieve any of the aims listed in this provision.

The aid can furthermore not be justified under Article 6l(3)(b) of the EEA Agreement, as the aid is not 
given to promote the execution of an important project of common European interest or to remedy a 
serious disturbance in the economy of Norway.

The aid in question is not linked to any investment. It simply reduces the costs which companies would 
normally have to bear in the course of pursuing their day-to-day business activities and is consequently 
to be classified as operating aid.  Operating aid is normally not considered suitable to facilitate the 
development of certain economic activities or of certain regions as provided for in Article 61(3)(c) of the 
EEA Agreement.

On the basis of the information available to it, the Authority is of the opinion that none of the Authority’s 
Guidelines apply to the scheme.

In the notification, the Norwegian authorities claim that the notified scheme is in accordance with the EEA 
state aid rules and the principles expressed in Communication from the Commission to the Council and 
the European Parliament, the European Economic and Social Committee and the Committee of Regions 
on the promotion of cooperative societies in Europe (39).

(39)	 COM(2004)18 of 23 February 2004.
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At this stage of the proceedings, the Authority doubts that the Communication can be understood as 
arguing that state aid measures such as the notified scheme should be considered to be compatible with 
the state aid rules of the EEA Agreement (40).

Against this background, the Authority is of the preliminary opinion that the Communication does not 
provide a basis for concluding that the scheme is compatible with the state aid provisions laid down in 
the EEA Agreement.

On this basis, the preliminary conclusion of the Authority is that the notified scheme does not qualify 
for derogation under Article 61(2) or (3) of the EEA Agreement and is therefore not compatible with the 
Agreement.

5.	 Conclusion

Based on the information submitted by the Norwegian authorities, the Authority cannot exclude the 
possibility that the aid measure constitutes aid within the meaning of Article 61(1) of the EEA Agreement. 
Furthermore, the Authority has doubts that the measure can be regarded as complying with Article 
61(3)(c) of the EEA Agreement. The Authority thus doubts that the notified measure is compatible with 
the functioning of the EEA Agreement.

Consequently, and in accordance Article 4(4) of Part II of Protocol 3 to the Surveillance and Court 
Agreement, the Authority is obliged to open the procedure provided for in Article 1(2) of Part I of Protocol 
3 of the Surveillance and Court Agreement. The decision to open proceedings is without prejudice to the 
final decision of the Authority, which may conclude that the measure in question is compatible with the 
functioning of the EEA Agreement.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in Article 
1(2) of Part I of Protocol 3 to the Surveillance and Court Agreement, requests the Norwegian authorities 
to submit their comments within one month of the date of receipt of this Decision.

In light of the foregoing consideration, the Authority requires that, within one month of receipt of this 
decision, the Norwegian authorities provide all documents, information and data needed for assessment of 
the compatibility of the notified scheme concerning tax benefits for cooperative companies.

HAS ADOPTED THIS DECISION:

Article 1

The EFTA Surveillance Authority has decided to open the formal investigation procedure provided for in 
Article 1(2) of Part I of Protocol 3 to the Surveillance and Court Agreement against Norway regarding the 
proposed scheme concerning tax benefits for cooperative companies.

Article 2

The Norwegian authorities are requested, pursuant to Article 6(1) of Part II of Protocol 3 to the 
Surveillance and Court Agreement, to submit their comments on the opening of the formal investigation 
procedure within one month from the notification of this Decision.

Article 3

The Norwegian authorities are invited to provide within one month from notification of this decision, all 
documents, information and data needed for assessment of the compatibility of the aid measure.

Article 4

This Decision is addressed to the Kingdom of Norway.

(40)	 Cf. citation in Section II.2.2.1 above.
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Article 5

Only the English version is authentic.

Done at Brussels, 19 December 2007

For the EFTA Surveillance Authority,

	 Per Sanderud	 Kristján Andri Stefánsson
	 President	 College Member



EES-viðbætir við Stjórnartíðindi EvrópusambandsinsNr. 20/58 17.4.2008

Auglýst eftir athugasemdum, í samræmi við 2. mgr. 1. gr. I. hluta bókunar 3 við 
samning milli EFTA-ríkjanna um stofnun eftirlitsstofnuns og dómstóls, sem varðar 
ríkisaðstoð, í tengslum við styrkjakerfi Norðmanna vegna nýjunga á sviði nýtingar 

endurnýjanlegrar orku til upphitunar og raforkusparnaðar á heimilum

Ákvörðun Eftirlitsstofnunar EFTA 716/07/COL frá 19. desember 2007, sem birt er á fullgiltu tungumáli 
næst á eftir þessu ágripi, markar upphaf málsmeðferðar samkvæmt 2. mgr. 1. gr. I. hluta bókunar 3 við 
samning milli EFTA-ríkjanna um stofnun eftirlitsstofnunar og dómstóls (samninginn um eftirlitsstofnun 
og dómstól). Stjórnvöldum í Noregi hefur verið tilkynnt þetta með afriti af ákvörðuninni.

Eftirlitsstofnun EFTA veitir EFTA-ríkjunum, aðildarríkjum Evrópusambandsins og öðrum áhugaaðilum 
eins mánaðar frest frá birtingu þessarar auglýsingar að telja til að leggja fram athugasemdir við hina 
áformuðu ráðstöfun. Athugasemdir skal senda á eftirfarandi póstfang:

EFTA Surveillance Authority
Registry
35, Rue Belliard
B-1040 Bruxelles/Brussel

Athugasemdunum verður komið á framfæri við stjórnvöld í Noregi. Þeim, sem leggja fram athugasemdir, 
er heimilt að óska nafnleyndar og skulu slíkar óskir vera skriflegar og rökstuddar.

ÁGRIP

Málsmeðferð

Með bréfi dagsettu 13. október 2006 lagði Varmeprodusentenes Forening (samtök hitaveitna) fram kvörtun 
gegn norska ríkinu (olíu- og orkuráðuneytinu) í tengslum við styrkjakerfi Norðmanna vegna nýjunga á 
sviði nýtingar endurnýjanlegrar orku til upphitunar og raforkusparnaðar á heimilum.

Varmeprodusentenes Forening lagði fram viðbótarupplýsingar í bréfi dagsettu 19. október 2006.

Eftirlitsstofnunin framsendi stjórnvöldum í Noregi kvörtunina með bréfi dagsettu 9.  nóvember 2006. 
Stjórnvöld í Noregi svöruðu með bréfi dagsettu 15. janúar 2007.

Í bréfi Varmeprodusentenes Forening dagsettu 21. febrúar 2007 komu fram athugasemdir við bréf stjórn
valda í Noregi. Varmeprodusentenes Forening lagði fram viðbótarupplýsingar í bréfi dagsettu 2. maí 2007, 
meðal annars skýrslu frá ráðgjafarfyrirtækinu ECON og bréf.

Þessar viðbótarupplýsingar kvartanda voru framsendar stjórnvöldum í Noregi með rafpósti 14. nóvember 
2007. Stjórnvöld í Noregi hafa ekki gert neinar athugasemdir við þessar upplýsingar kvartanda.

Mat á ráðstöfunum

Stjórnvöld í Noregi tóku upp styrkjakerfi vegna nýjunga á sviði nýtingar endurnýjanlegrar orku til 
upphitunar og raforkusparnaðar á heimilum árið 2006 og var það fjármagnað með framlögum úr ríkissjóði 
að fjárhæð NOK 46 milljóna árið 2006. Fjárveiting til kerfisins var síðar aukin um NOK 25 milljónir í 
síðustu fjáraukalögum ársins 2006.  Kerfið er undir umsjón ríkisfyrirtækisins Enova SF og er enn við 
lýði.

Kerfið tekur til eftirtalins tæknibúnaðar: ofna og katla sem brenna eldsneytiskögglum, varmadælna í vatns
hitakerfum og rafeindastýribúnaðar fyrir rafhitakerfi. Styrkjakerfið er ætlað heimilum (neytendum), og 
geta þau sótt um endurgreiðslu á allt að 20 af hundraði skjalfestra og hlutgengra útgjalda, þó að hámarki 
NOK 4 000 vegna ofna sem brenna eldsneytiskögglum og rafeindastýribúnaðar og NOK 10 000 vegna 
varmadælna og katla sem brenna eldsneytiskögglum.  Kerfið á að örva fjárfestingar heimila í nýjum 
visthollum hitunarbúnaði til endurbóta eða endurnýjunar á eldri rafhitunarkerfum og draga þannig úr raf-
orkunotkun á heimilum. Kerfið tekur ekki til annars konar hitunarbúnaðar og hitunaraðferða á borð við 
vistholla viðarofna.

2008/EES/20/06
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Með því að styrkja kaup heimila á tilteknum hitunarbúnaði og hvetja neytendur þannig til að verða sér 
úti um slíkar vörur kunna stjórnvöld í Noregi að ýta undir sölu á þeim. Það getur gert framleiðendum 
og innflytjendum búnaðarins, sem kerfið tekur til, kleift að auka sölu án þess að lækka verð á vörunum. 
Framleiðendur og innflytjendur búnaðarins geta þannig notið óbeins fjárhagsleg ávinnings af styrknum 
sem rennur til neytandans.

Af þeim sökum er það álit Eftirlitsstofnunar EFTA á þessu stigi málsins að styrkjakerfið kunni að fela í 
sér ríkisaðstoð í skilningi 1. mgr. 61. gr. EES-samningsins.

Jafnframt telur Eftirlitsstofnun EFTA að vafi leiki á að umrædd ráðstöfun falli undir ákvæði kaflans 
um rannsóknir, þróunarstarf og nýsköpun eða kaflans um umhverfisvernd í ríkisaðstoðarleiðbeiningum 
stofnunarinnar, sbr. ákvæði 3. mgr. 61. gr. EES-samningsins.

Styrkþegarnir væru framleiðendur og innflytjendur tiltekins vistholls tæknibúnaðar, og því virðast ekki eiga 	
við ákvæði 7. mgr.  þáttar B í kaflanum um aðstoð í umhverfisverndarskyni í ríkisaðstoðarleiðbeining
unum.

Loks er vafasamt að tæknibúnaðurinn, sem kerfið tekur til, falli í nokkurn þann rannsóknaflokk sem um 
getur í 71. mgr. undirkafla 5.1.1 í kaflanum um rannsóknir og þróunarstarf og nýsköpun (grundvallar
rannsóknir, nýsköpun í iðnaði eða þróunarstarf með tilraunum).

Niðurstaða

Með hliðsjón af því sem hér hefur verið rakið hefur eftirlitsstofnunin ákveðið að hefja formlega rannsókn 
í samræmi við ákvæði 2. mgr. 1. gr.  I. hluta bókunar 3 við samninginn um eftirlitsstofnun og dómstól. 
Áhugaaðilum er gefinn kostur á að leggja fram athugasemdir og skulu þær berast áður en mánuður er 
liðinn frá því að ákvörðun þessi birtist í Stjórnartíðindum Evrópusambandsins og EES-viðbæti við þau.



EES-viðbætir við Stjórnartíðindi EvrópusambandsinsNr. 20/60 17.4.2008

EFTA SURVEILLANCE AUTHORITY DECISION

No 716/07/COL

of 19 December 2007

to initiate the procedure provided for in Article 1(2) of Part I of Protocol 3 to the 
Surveillance and Court Agreement with regard to the Norwegian scheme on support 

for alternative, renewable heating and electricity savings in private households

(Norway)

THE EFTA SURVEILLANCE AUTHORITY (1),

Having regard to the Agreement on the European Economic Area (2), in particular to Articles 61 to 63 and 
Protocol 26 thereof,

Having regard to the Agreement between the EFTA States on the Establishment of a Surveillance Authority 
and a Court of Justice (3), in particular to Article 24 thereof,

Having regard to Article 1(2) of Part I and Articles 4(4) and 6 of Part II of Protocol 3 to the Surveillance 
and Court Agreement,

Having regard to the Authority’s Guidelines (4) on the application and interpretation of Articles 61 and 62 
of the EEA Agreement, in particular the chapters on aid for environmental protection and aid for research 
and development and innovation,

Whereas:

I. FACTS

1.	 Procedure

By letter dated 13 October 2006 Varmeprodusentenes Forening (5) (the Association of heat producers) 
filed a complaint against The Kingdom of Norway (Ministry of Petroleum and Energy). The letter was 
received and registered by the Authority on 16 October 2006 (Event No 393383). Supplementary informa-
tion was submitted by letter from the Complainant dated 19 October 2006. The letter was received and 
registered by the Authority on 26 October 2006 (Event No: 395451).

By letter dated 9 November 2006 the Authority forwarded the complaint to the Norwegian authorities for 
comments. The Norwegian authorities responded by letter, dated 15 January 2007, enclosed in a letter 
from the Norwegian Mission to the European Union, dated 17 January 2007, both received and registered 
by the Authority on 17 January 2007 (Event no: 406849).

By a letter dated 21 February 2007 the Complainant commented on the letter supplied by the Norwegian 
authorities.  The letter was received and registered by the Authority on 23 February 2007 (Event No: 
411186). Supplementary information which included a report from ECON and a letter was submitted by 
the Complainant dated 2 May 2007. The letter and the report were received and registered by the Authority 
on 3 May 2007 (Event No: 419979 and Event No 419977).

By email dated 14 November 2007, the supplementary information submitted by the Complainant was 
forwarded to the Norwegian authorities. The Norwegian authorities have not presented any comments as 
regards the Complainant’s supplementary information.

(1)	 Hereinafter referred to as “the Authority”.
(2)	 Hereinafter referred to as “the EEA Agreement”.
(3)	 Hereinafter referred to as “the Surveillance and Court Agreement”.
(4)	 Guidelines on the application and interpretation of Articles 61 and 62 of the EEA Agreement and Article 1 of Protocol 3 to the 

Surveillance and Court Agreement, adopted and issued by the EFTA Surveillance Authority on 19 January 1994, published in 
OJ L 231, 3.9.1994, EEA Supplement No 32, 3.9.1994. The Guidelines were last amended on 3 May 2007, by College Decision 
154/07/COL. Hereinafter referred to as “the State Aid Guidelines”.

(5)	 Hereinafter referred to as “the Complainant”.
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2.	 Description of the contested measures

2.1	 Aid for alternative and renewable heating systems in private households

The alleged state aid concerns the implementation of an aid scheme for alternative, renewable heating and 
electricity saving measures in private households.

The scheme covers the following technologies: pellets stoves, pellets boilers, heat pumps in waterborne 
heating systems and electronic control systems for electric heating systems.

Wood-burning stoves are not covered by the aid scheme. According to the Norwegian authorities, wood-
burning stoves are environmentally friendly heating systems.  They are, however, not covered by the 
scheme because they do not have the ability to run continuously and thus reduce the consumption of 
electricity for heating to the same extent as the technologies entitled to support (6).

A further specification of the criteria under which the products in question will be eligible for aid is 
given on Enova SF’s website (7). Enova SF is a public company owned by the Ministry of Petroleum and 
Energy.

2.2	 The objective of the scheme

The scheme is aimed at giving households an incentive to invest in new environmentally friendly heating 
technologies which will convert or replace existing direct electric heating systems, and thus to contribute 
to the reduction of the use of electricity in private households (8).

2.3	 National legal basis for the scheme

The legal basis for the scheme is the State budget (9).  The scheme was proposed to the Parliament 	
15 September 2006 with a budget of 46 million NOK. The scheme’s budget was later increased by 25 million 
NOK in the last revision of the state budget for 2006. The aid scheme will be administered by Enova SF.

2.4	 Recipients

The scheme is targeted at private households (final consumers), which can apply for refunding of maxi-
mum 20 % of documented and eligible costs, limited to 4 000 NOK for pellets stoves and electronic con-
trol systems, and 10 000 NOK for heat pumps and pellets boilers.

2.5	 Possible effects of the aid scheme

The complainant alleges that the support to private households may be regarded as constituting an indi-
rect advantage for the producers and/or the importers of the heating technologies covered by the scheme. 
According to the complainant the support scheme will lead to an increase in demand for these products. 
Thus, the support scheme gives the producers and/or importers the opportunity to increase sales and prof-
its. The complainant also alleges that the price for these products, due to the indirect advantage, may be 
increased.

The scheme will, according to the complainant, due to the reasons mentioned above, distort competition 
and affect trade between the EEA States.

3.	 Comments by the Norwegian authorities

The Norwegian authorities, in their comments on the complaint, have argued that the recipients of the sup-
port scheme are private households and not undertakings within the meaning of Article 61(1) EEA. Thus, 
for this reason the measure cannot be considered to constitute state aid. To support their view, the authori-
ties refer to the Authority’s decision of 3 May 2006, regarding the Norwegian Energy Fund, Commission 
Decision N158/02 and Commission Decision N369/05.

(6)	 Letter from the Norwegian Ministry of Petroleum and Energy dated 15 January 2007, (Event no: 406849).
(7)	 http://minenergi.enova.no/sitepageview.aspx?sitePageID=1062.
(8)	 St. prp. No 82 (2005–2006), press release from the Ministry of Petroleum and Energy of 25 August 2006 and of 14 September 

2006.
(9)	 It is not clear from the information available to the Authority whether the scheme is of limited duration.

http://minenergi .enova .no/sitepageview .aspx?sitePageID=1062
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Furthermore, the Norwegian authorities argue that the scheme does not distort or threaten to distort 
competition since wood-burning stoves and the technologies entitled to support cannot be regarded as 
substitutable products and thus not within the same relevant product market. The Norwegian authorities 
define the market as “those technologies which can replace electric heating and provide the same level of 
heating comfort as electric heating during day and night, or in a more technical language, base load heat-
ing systems” (10). Wood-burning stoves are by the Government classified as a supplementary heat source 
used in addition to the base load source. According to the Government, wood-burning stoves can therefore 
be characterised as peak-load heating systems.

On these grounds, the Norwegian authorities argue that the aid in question will not distort or threaten to 
distort competition, since there is no direct competition between the technologies covered by the scheme 
and wood-burning stoves.

II. APPRECIATION

1.	 The presence of state aid

1.1	 State aid within the meaning of Article 61(1) EEA Agreement

Article 61(1) of the EEA Agreement reads as follows:

“Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States 
or through State resources in any form whatsoever which distorts or threatens to distort competition 
by favouring certain undertakings or the production of certain goods shall, in so far as it affects trade 
between Contracting Parties, be incompatible with the functioning of this Agreement.”

To be termed state aid within the meaning of Article 61(1) of the EEA Agreement, the following four 
cumulative conditions must be meet: The measure must (i) be granted by the State or through State 
resources, (ii) confer a selective economic advantage on the recipients; (iii) distort or threaten to distort 
competition; and (iv) be liable to affect trade between the Contracting Parties to the EEA Agreement.

1.2	 Presence of state resources

The support scheme is financed by the Norwegian State over the state budget. The measures in question 
are therefore granted by the State through State resources.

1.3	 Selective economic advantage

For State support to constitute state aid within the meaning of Article 61(1) it must first grant an economic 
advantage on the recipients. Second, the aid measure must be selective in that it favours “certain undertak-
ings or the production of certain goods”.

The first question to be analysed is therefore whether the scheme in question confers an economic advan-
tage on undertakings (11).

The direct beneficiaries of the aid scheme in question are final consumers (Norwegian households), and 
not undertakings falling within the scope of Article 61(1). However, the scheme is aimed at promoting the 
sale of specific heating technologies (12). It can therefore be asked whether the producers and/or importers 
of the technologies covered by the scheme benefit from an indirect economic advantage which may fall 
within the scope of Article 61(1).

It has been established through case-law and practice of the European Commission that State aid may be 
granted indirectly through a third party, even where the direct beneficiary does not constitute an undertak-
ing for the purposes of Article 61(1) EEA (13). In Case C-156/98 Germany v Commission, the European 
Court of Justice held that a tax relief granted to individuals for profit made by sale of shares, provided that 
the profit was then used to acquire new shares in companies seated in Berlin or the new German Länder, 

(10)	 Letter from the Norwegian Ministry of Petroleum and Energy dated 15 January 2007, (Event no: 406849), on page 5.
(11)	 Undertakings are for the purpose of Community competition law defined as entities engaged in economic activity, regardless of 

their legal status, see for instance the Court of Justice judgment in Case C-41/90 Höfner [1991] ECR I-01979, at paragraph 21.
(12)	 St. prp. No 82 (2005–2006) page 1.
(13)	 Case C-382/99 Netherlands v Commission [2002] ECR I-5163.
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constituted state aid within the meaning of Article 87(1) EC (14). The Court of Justice found that the tax 
renunciation enabled the investors to take holdings in those undertakings on conditions that in tax terms 
were more advantageous. Similarly, in a recent decision the Commission held that aid granted to final 
consumers amounted to State aid within the meaning of Article 87(1) EC (15). According to Article 4(1) 
of the 2004 Italian Finance Act, purchasers of TV decoders capable of receiving signals transmitted using 
terrestrial technology were entitled to a public grant of € 150. The Commission found that the measure 
indirectly conferred an economic advantage upon television broadcasters operating on digital terrestrial 
and cable platforms and operators of the networks that carry the signal.

In accordance with the case law cited above, the question is whether the producers and/or importers of 
the heating technologies covered by the scheme are given an indirect economic advantage, i.e. whether 
the scheme has lead to an increase in their sales and profit margins which they would not have had if the 
measure had not been put into effect.

By granting private households which purchase specific heating technologies a compensation/subsidy, the 
Norwegian Government may stimulate the sale of these products by giving the consumers an economic 
incentive to do so. As expressed in St. prp. No 82 (2005–2006) section 2 (“Tiltak rettet mot husholdnin-
ger”) the scheme is inter alia aimed at contributing to the spread of mature technologies that have limited 
spread in the market. The same is also expressed on the Enova website (16). This may allow the produc-
ers and/or importers to increase their sales without lowering the price at which they sell their products. 
According to the complainant, it can also be observed that the demand for the products in question has 
risen after the scheme was put into effect.

The Authority therefore takes the preliminary view that the producers and/or importers of the heating 
technologies covered by the scheme may have obtained an economic advantage within the meaning of 
Article 61(1) EEA.

The next question to be analysed is whether the measure is selective, i.e. favours “certain” undertakings 
or the production of certain goods.

The scheme in question does not apply generally to all undertakings in Norway. It is targeted at undertak-
ings operating in the market for heating methods/technologies, and thus limited to one specific economic 
sector. The measure is therefore selective within the meaning of Article 61(1) EEA.

1.4	 Distortion of competition and effect on trade between contracting parties

To constitute state aid a measure must also distort or threaten to distort competition and effect trade 
between the Contracting Parties to the EEA Agreement.

The producers of the heating technologies covered by the scheme seem to operate in an European mar-
ket.

Regarding one of the products covered by the scheme, pellets stoves, all but one producer is non-
Norwegian and hence operates in more than one EEA State. The Norwegian producer, Bionordic, states on 
its homepage that ”Bionordic AS is developing high-efficient bioenergy products for the European market” 
(17). When state aid strengthens the position of an undertaking compared with other undertakings compet-
ing in intra-community trade the latter must be regarded as affected by that aid (18).

In addition to intra-EEA competition between pellets stove producers and/or importers, there may be 
intra-EEA competition between pellets stove producers and/or importers and producers of other products. 
The aid scheme in question excludes from support, for example, other environmentally friendly heating 
technologies, such as traditional wood-burning stoves, even though the latter seem to fulfil similar needs 
for the consumers as the technologies covered by the scheme. Wood-burning stoves are for instance com-
parable to pellets stoves when it comes to size and design.

(14)	 Case C-156/98 Germany v Commission [2000] ECR I-6857.
(15)	 Commission decision of 24 January 2007 – only the Italian version is authentic.
(16)	 http://minenergi.enova.no/sitepageview.aspx?sitePageID=1013&overrideArticleID=149 – “Støtten er en bonus til dem som går 

foran og viser ansvar for egen energibruk ved å ta i bruk teknologier som er tilgjengelige, men så langt ikke spesielt vanlige i 
allmenn bruk.”

(17)	 See http://www.bionordic.no/index.php?NyheitNr=47&cat1=0&cat2=0&artrangering=Rangering&artrantype=ASC&la=EN.
(18)	 Case 730/79 Philip Morris v Commission [1980] ECR 2671, paragraph 11.

http://www .bionordic .no/index .php?NyheitNr=47&cat1=0&cat2=0&artrangering=Rangering&artrantype=ASC&la=EN .
http://minenergi .enova .no/sitepageview .aspx?sitePageID=1013&overrideArticleID=149
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According to the complainant the cost savings due to less use of electricity is almost identical for wood-
burning stoves and pellets stoves. The complainant also argues that the two technologies produce compa-
rable heating effect, that the sale of pellets-stoves has increased significantly and that the sale of wood-
burning stoves has declined after the scheme was put into effect. To support its view, the complainant inter 
alia refers to an evaluation report made by Nord Trøndelagforskning regarding a similar aid scheme put 
into effect by the Norwegian authorities in 2003 (19). Furthermore, the complainant has engaged the con-
sultancy, ECON (20) to assess the economic effects of the scheme. ECON concludes that there is a degree 
of substitution between pellets stoves and wood-burning stoves. It also finds that the payments to consum-
ers may have the same effects as payments made directly to the producers. This information indicates that 
the measure in question sets the producers covered by the scheme in a more favourable position to the 
detriment of other producers of environmentally friendly heating systems such as wood-burning stoves.

The Norwegian authorities dispute this analysis by the complainant. In their opinion, wood-burning stoves 
do not compete with the products covered by the scheme since they do not have the ability to run con-
tinuously and thus to reduce consumption of electricity for heating to the same extent. According to the 
Norwegian authorities, wood-burning stoves can be regarded as a supplementary heating source, while the 
technologies covered by the scheme can be classified as base load heating systems which give the same 
heating comfort as electric heating.

Regardless of the competition between these two products, the producers of pellets stoves seem, as men-
tioned above, to compete in an European market and it may therefore distort competition and affect trade 
between contracting parties.

Furthermore, the other products covered by the scheme also seem to be produced by undertakings operat-
ing in the EEA market. Leading producers of for instance heat pumps are international companies like 
Panasonic, Mitsubishi Electric, Toshiba, Sanyo and Daikin.

The Authority therefore takes the preliminary view that the scheme distorts or threatens to distort competi-
tion and effect trade between the Contracting Parties to the EEA Agreement.

2.	 Procedural requirements

Pursuant to Article 1(3) of Part I of Protocol 3 to the Surveillance and Court Agreement, “the EFTA 
Surveillance Authority shall be informed, in sufficient time to enable it to submit its comments, of any 
plans to grant or alter aid. […]. The State concerned shall not put its proposed measures into effect until 
the procedure has resulted in a final decision”.

The Norwegian authorities have not notified the Authority of any measures taken in relation to the support 
granted to households’ purchase of pellets stoves, heat pumps in water-born heating systems and control 
systems for electricity saving. Therefore, in the event that the Authority comes to the conclusion that the 
contributions given to households constitutes state aid within the meaning of Article 61(1) of the EEA 
Agreement, the Norwegian Authorities will be considered not to have respected the notification and stand 
still obligation pursuant to Article 1(3) of Part I of Protocol 3 to the Surveillance and Court Agreement.

The grant of state aid within the meaning of Article 61(1) of the EEA Agreement, which has not been 
notified, constitutes unlawful state aid within the meaning of Article 1(f) in Part II of Protocol 3 to the 
Surveillance and Court Agreement. It follows from Article 14 in Part II of Protocol 3 the Surveillance and 
Court Agreement that the Authority shall decide that unlawful aid which is incompatible with the state aid 
rules under the EEA Agreement must be recovered from the beneficiaries unless it would be contrary to 
a general principle of law.

3.	 Compatibility of the aid

Supposing that the contested funding constitutes state aid within the meaning of Article 61(1) EEA, it must 
be assessed whether it can be declared compatible with the functioning of the EEA Agreement.

In the Authority’s view, the support scheme does not seem to comply with any of the exemptions provided 
for in Article 61(2) or (3)(a) or (b) of the EEA Agreement. The question is therefore whether the aid can 

(19)	 NTF-report 2005:2.
(20)	 ECON report 2007-040.
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be justified under Article 61(3)(c). According to this provision aid may be declared compatible with the 
common market if it ”… facilitates the development of certain economic activities or of certain economic 
areas, where such aid does not adversely affect trading conditions to an extent contrary to the common 
interest”.

The Authority will assess the support scheme according to Article 61(3)(c) of the EEA Agreement in 
conjunction with the Authority’s State Aid Guidelines, in particular the chapters on aid for environmental 
protection and aid for research and development and innovation (21).

It is to be noted that the Norwegian authorities have not specifically invoked this provision, nor have they 
provided any explanation of how the contested aid measure “does not adversely affect trading conditions 
to an extent contrary to the common interest”.

However, in their comments on the complaint the Norwegian authorities refer to Commission Decision 
N369/05, where the Commission, inter alia held that aid granted to owners of dwelling houses for the 
conversion from direct-acting electro heat into district heating or heat pumps, could be authorised on the 
basis of point 30 of the Commission’s Environmental Aid Guidelines (22).

According to the Authority’s State Aid Guidelines on environmental protection, investments in energy 
savings may qualify for an exemption from the general prohibition laid down in Article 61(1) (23). What is 
meant by “energy savings” is further explained in the Guidelines section B (Definitions and scope). It fol-
lows from section B point 7 that energy-saving measures should be understood as meaning, among other 
things, action which enables companies to reduce the amount of energy used in their production cycle. 
The design and manufacture of machines which can be operated with fewer natural resources as such are 
not covered by the Authority’s guidelines.

The indirect aid to producers and/or importers of certain heating methods/technologies are not directly 
covered by the above mentioned section of the Authority’s State Aid Guidelines on environmental protec-
tion, since the aid will not contribute to the reduction of the amount of energy used in the producers and/or 
importers production cycle. In cases where the direct beneficiary is an undertaking, the Commission and 
the Authority have not normally assessed the indirect benefit to producers of environmentally friendly 
products or technologies, but assessed the aid under the Environmental Guidelines due to the application 
of the criteria therein on the direct beneficiary of the aid (24). The Authority has doubts with regard to an 
application of the Guidelines to a scheme such as the present.

Against this background the Authority has doubts as to whether the Environmental Guidelines are appli-
cable to the scheme.

For the same reasons, the Authority has doubts as to whether the scheme may be exempted directly under 
Article 61(3)(c).

Finally, the Authority takes the preliminary view that the support scheme in question is not covered by the 
State Aid Guidelines’ chapter on aid for research and development and innovation. The possible indirect 
aid to the producers of the heating technologies covered by the scheme do not fall within the research cat-
egories listed in the Guidelines Section 5.1.1 point 71 (fundamental research, industrial research or experi-
mental development), as the products covered by the aid scheme are ready-developed technologies.

4.	 Conclusion

Based on the information submitted by the Norwegian authorities, the Authority has doubts whether the 
aid measure(s) constitute aid within the meaning of Article 61(1) of the EEA Agreement. Furthermore, the 
Authority has doubts whether these measures can be regarded as complying with Article 61(3)(c) of the 
EEA Agreement, in combination with the requirements laid down in the Authority’s State Aid Guidelines 
on environmental protection and on aid for research and development. The Authority thus doubts that the 
above measures are compatible with the functioning of the EEA Agreement.

(21)	 An element in the assessment of the compatibility of the scheme would also be whether the scheme is of a limited duration. The 
Authority would normally not approve schemes with a duration exceeding 10 years. As mentioned in footnote 9 above, it is not 
clear from the information available to the Authority whether the scheme is of limited or unlimited duration.

(22)	 See point 30 of Commission Decision N369/05.
(23)	 Section C point 25 of the Environmental guidelines.
(24)	 See for example Commission Decision N369/05.
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Consequently, and in accordance Article 4(4) of Part II of Protocol 3 to the Surveillance and Court 
Agreement, the Authority is obliged to open the procedure provided for in Article 1(2) of Part I of Protocol 
3 of the Surveillance and Court Agreement. The decision to open proceedings is without prejudice to the 
final decision of the Authority, which may conclude that the measures in question are compatible with the 
functioning of the EEA Agreement.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in Article 
1(2) of Part I of Protocol 3 to the Surveillance and Court Agreement, requests the Norwegian authorities 
to submit their comments within one month of the date of receipt of this Decision.

In light of the foregoing consideration, the Authority requires that, within one month of receipt of this 
decision, the Norwegian authorities provide all documents, information and data needed for assessment 
of the compatibility of the support scheme. It requests the Norwegian authorities to forward a copy of this 
letter to the potential aid recipients of the aid immediately.

HAS ADOPTED THIS DECISION:

Article 1

The EFTA Surveillance Authority has decided to open the formal investigation procedure provided for in 
Article 1(2) of Part I of Protocol 3 to the Surveillance and Court Agreement against Norway regarding the 
support scheme for alterative, renewable heating and electricity savings in private households.

Article 2

The Norwegian authorities are requested, pursuant to Article 6(1) of Part II of Protocol 3 to the 
Surveillance and Court Agreement, to submit their comments on the opening of the formal investigation 
procedure within one month from the notification of this Decision.

Article 3

The Norwegian authorities are required to provide within one month from notification of this decision, all 
documents, information and data needed for assessment of the compatibility of the aid measure.

Article 4

This Decision is addressed to the Kingdom of Norway.

Article 5

Only the English version is authentic.

Done at Brussels, 19 December 2007

For the EFTA Surveillance Authority,

	 Per Sanderud	 Kristján Andri Stefánsson
	 President	 College Member	
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Orðsending Eftirlitsstofnunar EFTA um framlengingu á gildistíma kaflans Aðstoð á 
sviði umhverfisverndar í Leiðbeiningum um ríkisaðstoð

Eftirlitsstofnun EFTA hefur ákveðið að framlengja gildistíma kaflans Aðstoð á sviði umhverfisverndar í 
Leiðbeiningum um ríkisaðstoð (sjá Stjórnartíðindi Evrópubandalaganna L 21 frá 24. janúar 2002 og EES-
viðbæti nr. 6 frá sama degi) allt þar til nýjar leiðbeiningar verða gefnar út.

2008/EES/20/07
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EB-STOFNANIR
framkvæmdastjórnin

Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(Mál COMP/M.4900 – Solvay/Sibur/JV)

Mál sem kann að verða tekið fyrir samkvæmt einfaldaðri málsmeðferð

1.	 Framkvæmdastjórninni barst 9.  apríl 2008 tilkynning samkvæmt 4.  gr.  reglugerðar ráðsins (EB) 
nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem þýska fyrirtækið SolVin GmbH & Co. KG 
(„SolVin“), sem tilheyrir Solvay-samsteypunni, og rússneska fyrirtækið OJSC Sibur Holding 
(„Sibur“), sem tilheyrir Gazfond-samsteypunni, öðlast með hlutafjárkaupum í sameiningu yrráð, 
í skilningi b-liðar 1. mgr. 3. gr. fyrrnefndrar reglugerðar, í nýstofnuðu sameiginlegu fyrirtæki, hinu 
rússneska OOO RusVinyl („sameiginlega fyrirtækinu“).

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 SolVin: framleiðir vínýl

–	 Sibur: framleiðir efni úr jarðolíu

–	 Sameiginlega fyrirtækið: framleiðir og selur vítissóta og fjölvínýlklóríð

3.	 Að lokinni frumathugun telur framkvæmdastjórnin að samfylkingin, sem tilkynnt hefur verið, geti 
fallið undir gildissvið reglugerðar (EB) nr. 139/2004. Fyrirvari er þó um endanlega ákvörðun. Hafa 
ber í huga að þetta mál kann að verða tekið fyrir samkvæmt málsmeðferðinni sem kveðið er á um 
í tilkynningu framkvæmdastjórnarinnar um einfaldaða málsmeðferð við meðhöndlun tiltekinna 
samfylkinga samkvæmt reglugerð ráðsins (EB) nr. 139/2004 (2).

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi 
birtist í Stjtíð. ESB (C 96, 17. apríl 2008). Þær má senda með símbré (faxnr. +32 (0)22 96 43 01 og 
+32 (0)22 96 72 44) eða í pósti, með tilvísuninni COMP/M.4900 – Solvay/Sibur/JV, á eftirfarandi 
póstfang:

European Commission
Directorate-General for Competition
Merger Registry
J-70
B-1049 Bruxelles/Brussel

 

(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1.
(2)	 Stjtíð. ESB C 56, 5.3.2005, bls. 32.

2008/EES/20/08
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Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(Mál COMP/M.5099 – Arrow Electronics/Logix)

1.	 Framkvæmdastjórninni barst 8.  apríl 2008 tilkynning samkvæmt 4.  gr.  reglugerðar ráðsins (EB) 	
nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem bandaríska fyrirtækið Arrow Electronics, Inc. 
(„Arrow“) öðlast með hlutafjárkaupum að fullu yrráð, í skilningi b-liðar 1. mgr. 3. gr. fyrrnefndrar 
reglugerðar, í franska fyrirtækinu Logix SA.

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 Arrow: heildsöludreifing á íhlutum rafeindatækja og tölvuvörum í ríkjum Ameríku, Evrópu og 
Kyrrahafsstrandar Asíu

–	 Logix SA: heildsöludreifing á tölvuvörum í Frakklandi, Póllandi og Beneluxlöndunum, á 
Norðurlöndum, í Ísrael og í Marokkó

3.	 Að lokinni frumathugun telur framkvæmdastjórnin að samfylkingin, sem tilkynnt hefur verið, geti 
fallið undir gildissvið reglugerðar (EB) nr. 139/2004. Fyrirvari er þó um endanlega ákvörðun.

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi 
birtist í Stjtíð. ESB (C 94, 16. apríl 2008). Þær má senda með símbré (faxnr. +32 (0)22 96 43 01 
og +32 (0)22 96 72 44) eða í pósti, með tilvísuninni COMP/M.5099 – Arrow Electronics/Logix, á 
eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
J-70
B-1049 Bruxelles/Brussel

 

(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1.

2008/EES/20/09
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Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(Mál COMP/M.5120 – ArcelorMittal/Gonvarri/SSC Brazil)

Mál sem kann að verða tekið fyrir samkvæmt einfaldaðri málsmeðferð

1.	 Framkvæmdastjórninni barst 4.  apríl 2008 tilkynning samkvæmt 4.  gr.  reglugerðar ráðsins (EB) 
nr.  139/2004 (1) um fyrirhugaða samfylkingu þar sem lúxemborgska fyrirtækið ArcelorMittal og 
spænska fyrirtækið Gonvarri öðlast með hlutafjárkaupum í sameiningu yrráð, í skilningi b-liðar 	
1. mgr. 3. gr. fyrrnefndrar reglugerðar, í brasilíska fyrirtækinu Gonvarri Brasil Produtos Siderúrgicos 
SA („SSC Brazil“).

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 ArcelolMittal: framleiðir og selur margvíslegar stálvörur, m.a. plötur og lengjur úr kolstáli og 
vörur úr ryðfríu stáli

–	 Gonvarri: stálvinnsla og dreifing á stálvörum, ásamt hönnun, þróun og framleiðslu málmíhluta 
ökutækja

–	 SSC Brazil: stálvinnsla og dreifing á stálvörum í Brasilíu

3.	 Að lokinni frumathugun telur framkvæmdastjórnin að samfylkingin, sem tilkynnt hefur verið, geti 
fallið undir gildissvið reglugerðar (EB) nr. 139/2004. Fyrirvari er þó um endanlega ákvörðun. Hafa 
ber í huga að þetta mál kann að verða tekið fyrir samkvæmt málsmeðferðinni sem kveðið er á um 
í tilkynningu framkvæmdastjórnarinnar um einfaldaða málsmeðferð við meðhöndlun tiltekinna 
samfylkinga samkvæmt reglugerð ráðsins (EB) nr. 139/2004 (2).

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi 
birtist í Stjtíð. ESB (C 93, 15. apríl 2008). Þær má senda með símbré (faxnr. +32 (0)22 96 43 01 og 	
+32 (0)22 96 72 44) eða í pósti, með tilvísuninni COMP/M.5120 – ArcelorMittal/Gonvarri/SSC 
Brazil, á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
J-70
B-1049 Bruxelles/Brussel

 

(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1.
(2)	 Stjtíð. ESB C 56, 5.3.2005, bls. 32.

2008/EES/20/10
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Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(Mál COMP/M.5123 – Autogrill/World Duty Free)

1.	 Framkvæmdastjórninni barst 7.  apríl 2008 tilkynning samkvæmt 4.  gr.  reglugerðar ráðsins (EB) 
nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem ítalska fyrirtækið Autogrill SpA öðlast með 
hlutafjárkaupum að fullu yrráð, í skilningi b-liðar 1. mgr. 3. gr. fyrrnefndrar reglugerðar, í breska 
fyrirtækinu World Duty Free Limited („WDF“).

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 Autogrill SpA: sala matar og drykkjarvöru og önnur smásala til ferðamanna

–	 WDF: smásala til ferðamanna

3.	 Að lokinni frumathugun telur framkvæmdastjórnin að samfylkingin, sem tilkynnt hefur verið, geti 
fallið undir gildissvið reglugerðar (EB) nr. 139/2004. Fyrirvari er þó um endanlega ákvörðun.

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi 
birtist í Stjtíð. ESB (C 94, 16. apríl 2008). Þær má senda með símbré (faxnr. +32 (0)22 96 43 01 
og +32 (0)22 96 72 44) eða í pósti, með tilvísuninni COMP/M.5123 – Autogrill/World Duty Free, á 
eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
J-70
B-1049 Bruxelles/Brussel

 

(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1.

2008/EES/20/11
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Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(Mál COMP/M.5132 – Samsung Electronics/Samsung Techwin)

Mál sem kann að verða tekið fyrir samkvæmt einfaldaðri málsmeðferð

1.	 Framkvæmdastjórninni barst 4.  apríl 2008 tilkynning samkvæmt 4.  gr.  reglugerðar ráðsins (EB) 	
nr. 139/2004 (1) um fyrirhugaða samfylkingu þar sem kóreska fyrirtækið Samsung Electronics Co., 
Ltd.  („Samsung Electronics“) öðlast með óbeinum hætti, með eignakaupum, yfirráð, í skilningi 	
b-liðar 1. mgr. 3. gr. fyrrnefndrar reglugerðar, í þýska fyrirtækinu Samsung Opto-Electronics GmbH, 
franska fyrirtækinu Samsung Opto-Electronics France SAS og breska fyrirtækinu Samsung Opto-
Electronics UK, en þau eru öll dótturfélög Samsung Techwin Co., Ltd.

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 Samsung Electronics: hönnun, þróun, framleiðsla og dreifing á rafeinda- og tölvuvörum

–	 Samsung Opto-Electronics GmbH, Samsung Opto-Electronics France SAS og Samsung Opto-
Electronics UK: dreifing á stafrænum ljósmyndavélum

3.	 Að lokinni frumathugun telur framkvæmdastjórnin að samfylkingin, sem tilkynnt hefur verið, geti 
fallið undir gildissvið reglugerðar (EB) nr. 139/2004. Fyrirvari er þó um endanlega ákvörðun. Hafa 
ber í huga að þetta mál kann að verða tekið fyrir samkvæmt málsmeðferðinni sem kveðið er á um 
í tilkynningu framkvæmdastjórnarinnar um einfaldaða málsmeðferð við meðhöndlun tiltekinna 
samfylkinga samkvæmt reglugerð ráðsins (EB) nr. 139/2004 (2).

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi 
birtist í Stjtíð. ESB (C 93, 15. apríl 2008). Þær má senda með símbré (faxnr. +32 (0)22 96 43 01 og 
+32 (0)22 96 72 44) eða í pósti, með tilvísuninni COMP/M.5132 – Samsung Electronics/Samsung 
Techwin, á eftirfarandi póstfang:

European Commission
Directorate-General for Competition
Merger Registry
J-70
B-1049 Bruxelles/Brussel

 

(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1.
(2)	 Stjtíð. ESB C 56, 5.3.2005, bls. 32.

2008/EES/20/12
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Tilkynning um fyrirhugaða samfylkingu fyrirtækja

(Mál COMP/M.5143 – Barclays/CID)

Mál sem kann að verða tekið fyrir samkvæmt einfaldaðri málsmeðferð

1.	 Framkvæmdastjórninni barst 4. apríl 2008 tilkynning samkvæmt 4. gr. reglugerðar ráðsins (EB) nr. 
139/2004 (1) um fyrirhugaða samfylkingu þar sem breska fyrirtækið Barclays Private Equity Ltd, 
sem er dótturfélag hins breska Barclays Bank Plc og að fullu í eigu þess, öðlast með hlutafjárkaupum 
að fullu yrráð, í skilningi b-liðar 1. mgr. 3. gr. fyrrnefndrar reglugerðar, í þýska fyrirtækinu 
CID Car Interior Design Holding GmbH („CID“) og systurfélögum þess – einu nafni „Novem-
samstæðunni“.

2.	 Starfsemi hlutaðeigandi fyrirtækja er sem hér segir:

–	 Barclays Private Equity Ltd: fjármálaþjónusta við einstaklinga og fyrirtæki

–	 Novem-samstæðan: hönnun og framleiðsla á gæðaíhlutum í innréttingar ökutækja, einkum 
vandaðri fólksbifreiða

3.	 Að lokinni frumathugun telur framkvæmdastjórnin að samfylkingin, sem tilkynnt hefur verið, geti 
fallið undir gildissvið reglugerðar (EB) nr. 139/2004. Fyrirvari er þó um endanlega ákvörðun. Hafa 
ber í huga að þetta mál kann að verða tekið fyrir samkvæmt málsmeðferðinni sem kveðið er á um 
í tilkynningu framkvæmdastjórnarinnar um einfaldaða málsmeðferð við meðhöndlun tiltekinna 
samfylkinga samkvæmt reglugerð ráðsins (EB) nr. 139/2004 (2).

4.	 Hagsmunaaðilar eru hvattir til að senda framkvæmdastjórninni athugasemdir sem þeir kunna að hafa 
fram að færa um hina fyrirhuguðu samfylkingu.

	 Athugasemdir verða að berast framkvæmdastjórninni innan tíu daga frá því að tilkynning þessi 
birtist í Stjtíð. ESB (C 93, 15. apríl 2008). Þær má senda með símbré (faxnr. +32 (0)22 96 43 01 
og +32 (0)22 96 72 44) eða í pósti, með tilvísuninni COMP/M.5143 – Barclays/CID, á eftirfarandi 
póstfang:

European Commission
Directorate-General for Competition
Merger Registry
J-70
B-1049 Bruxelles/Brussel

(1)	 Stjtíð. ESB L 24, 29.1.2004, bls. 1.
(2)	 Stjtíð. ESB C 56, 5.3.2005, bls. 32.
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Ákvörðun um að hreyfa ekki andmælum við tilkynntri samfylkingu fyrirtækja

(Mál COMP/M.4867 – BNP Paribas/Natixis/SLIB)

Framkvæmdastjórnin ákvað 31.  mars 2008 að hreyfa ekki andmælum við framangreindri tilkynntri 
samfylkingu og lýsa yr að hún samrýmdist sameiginlega markaðnum. Ákvörðunin er tekin í samræmi við 
b-lið 1. mgr. 6. gr. reglugerðar ráðsins (EB) nr. 139/2004. Óstytt útgáfa af ákvörðuninni er eingöngu til á 
frönsku og verður birt eftir að brott hafa verið felld hvers kyns viðskiptaleyndarmál. Hún verður fáanleg:

–	 á samkeppnisvefsetri framkvæmdastjórnarinnar (http://ec.europa.eu/comm/competition/mergers/
cases). Þar má leita að einstökum ákvörðunum um samfylkingar m.a. eftir fyrirtæki, málsnúmeri, 
dagsetningu og atvinnugrein;

–	 á rafrænu sniði á vefsetrinu EUR-Lex undir skjalnúmeri 32008M4867. EUR-Lex er vefsetur með 
beinlínuaðgangi að löggjöf Evrópubandalaganna (http://eur-lex.europa.eu).

Ákvörðun um að hreyfa ekki andmælum við tilkynntri samfylkingu fyrirtækja

(Mál COMP/M.4921 – CDC/Groupe Moniteur/AchatPublic.com)

Framkvæmdastjórnin ákvað 13.  mars 2008 að hreyfa ekki andmælum við framangreindri tilkynntri 
samfylkingu og lýsa yr að hún samrýmdist sameiginlega markaðnum. Ákvörðunin er tekin í samræmi við 
b-lið 1. mgr. 6. gr. reglugerðar ráðsins (EB) nr. 139/2004. Óstytt útgáfa af ákvörðuninni er eingöngu til á 
frönsku og verður birt eftir að brott hafa verið felld hvers kyns viðskiptaleyndarmál. Hún verður fáanleg:

–	 á samkeppnisvefsetri framkvæmdastjórnarinnar (http://ec.europa.eu/comm/competition/mergers/
cases). Þar má leita að einstökum ákvörðunum um samfylkingar m.a. eftir fyrirtæki, málsnúmeri, 
dagsetningu og atvinnugrein;

–	 á rafrænu sniði á vefsetrinu EUR-Lex undir skjalnúmeri 32008M4921. EUR-Lex er vefsetur með 
beinlínuaðgangi að löggjöf Evrópubandalaganna (http://eur-lex.europa.eu).

2008/EES/20/14

2008/EES/20/15

http://wc.europa.eu/comm/competition/mergers/cases
http://eur-lex.europa.eu
http://wc.europa.eu/comm/competition/mergers/cases
http://eur-lex.europa.eu
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Ákvörðun um að hreyfa ekki andmælum við tilkynntri samfylkingu fyrirtækja

(Mál COMP/M.4932 – Leoni/Valeo CSB)

Framkvæmdastjórnin ákvað 17. desember 2007 að hreyfa ekki andmælum við framangreindri tilkynntri 
samfylkingu og lýsa yr að hún samrýmdist sameiginlega markaðnum. Ákvörðunin er tekin í samræmi 
við b-lið 1. mgr. 6. gr. reglugerðar ráðsins (EB) nr. 139/2004. Óstytt útgáfa af ákvörðuninni er eingöngu til 
á ensku og verður birt eftir að brott hafa verið felld hvers kyns viðskiptaleyndarmál. Hún verður fáanleg:

–	 á samkeppnisvefsetri framkvæmdastjórnarinnar (http://ec.europa.eu/comm/competition/mergers/
cases). Þar má leita að einstökum ákvörðunum um samfylkingar m.a. eftir fyrirtæki, málsnúmeri, 
dagsetningu og atvinnugrein;

–	 á rafrænu sniði á vefsetrinu EUR-Lex undir skjalnúmeri 32007M4932. EUR-Lex er vefsetur með 
beinlínuaðgangi að löggjöf Evrópubandalaganna (http://eur-lex.europa.eu).

Ákvörðun um að hreyfa ekki andmælum við tilkynntri samfylkingu fyrirtækja

(Mál COMP/M.5024 – TUI/Royal Caribbean Cruises/JV)

Framkvæmdastjórnin ákvað 7.  mars 2008 að hreyfa ekki andmælum við framangreindri tilkynntri 
samfylkingu og lýsa yr að hún samrýmdist sameiginlega markaðnum. Ákvörðunin er tekin í samræmi 
við b-lið 1. mgr. 6. gr. reglugerðar ráðsins (EB) nr. 139/2004. Óstytt útgáfa af ákvörðuninni er eingöngu til 
á ensku og verður birt eftir að brott hafa verið felld hvers kyns viðskiptaleyndarmál. Hún verður fáanleg:

–	 á samkeppnisvefsetri framkvæmdastjórnarinnar (http://ec.europa.eu/comm/competition/mergers/
cases). Þar má leita að einstökum ákvörðunum um samfylkingar m.a. eftir fyrirtæki, málsnúmeri, 
dagsetningu og atvinnugrein;

–	 á rafrænu sniði á vefsetrinu EUR-Lex undir skjalnúmeri 32008M5024. EUR-Lex er vefsetur með 
beinlínuaðgangi að löggjöf Evrópubandalaganna (http://eur-lex.europa.eu).

2008/EES/20/16

2008/EES/20/17

http://wc.europa.eu/comm/competition/mergers/cases
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Ákvörðun um að hreyfa ekki andmælum við tilkynntri samfylkingu fyrirtækja

(Mál COMP/M.5055 – AXA/Klépierre/Annecy Courier)

Framkvæmdastjórnin ákvað 31.  mars 2008 að hreyfa ekki andmælum við framangreindri tilkynntri 
samfylkingu og lýsa yr að hún samrýmdist sameiginlega markaðnum. Ákvörðunin er tekin í samræmi við 
b-lið 1. mgr. 6. gr. reglugerðar ráðsins (EB) nr. 139/2004. Óstytt útgáfa af ákvörðuninni er eingöngu til á 
frönsku og verður birt eftir að brott hafa verið felld hvers kyns viðskiptaleyndarmál. Hún verður fáanleg:

–	 á samkeppnisvefsetri framkvæmdastjórnarinnar (http://ec.europa.eu/comm/competition/mergers/
cases). Þar má leita að einstökum ákvörðunum um samfylkingar m.a. eftir fyrirtæki, málsnúmeri, 
dagsetningu og atvinnugrein;

–	 á rafrænu sniði á vefsetrinu EUR-Lex undir skjalnúmeri 32008M5055. EUR-Lex er vefsetur með 
beinlínuaðgangi að löggjöf Evrópubandalaganna (http://eur-lex.europa.eu).

Ríkisaðstoð – Þýskaland

Málsnúmer C 7/08 (áður N 655/07) – Ábyrgðarkerfi sambandsríkisins Saxlands 
vegna rekstrarlána til skamms tíma

Auglýst eftir athugasemdum í samræmi við 2. mgr. 88. gr. EB-sáttmálans

Framkvæmdastjórnin hefur ákveðið að hefja málsmeðferð í samræmi við 2. mgr. 88. gr. EB-sáttmálans í 
tengslum við ofangreinda ríkisaðstoð, sjá Stjtíð. ESB C 88, 9.4.2008.

Framkvæmdastjórnin birtir þessa auglýsingu til þess að gefa EES-ríkjunum og öðrum áhugaaðilum færi 
á að koma á framfæri athugasemdum sínum. Athugasemdafrestur er einn mánuður frá því að auglýsingin 
birtist í Stjórnartíðindum Evrópusambandsins og skal senda athugasemdirnar til:

European Commission
Directorate-General for Competition
State Aid Greffe
B-1049 Bruxelles/Brussel

Bréfasími +32 (0)22 96 12 42

Athugasemdunum verður komið á framfæri við stjórnvöld í Þýskalandi.  Þeim, sem leggja fram 
athugasemdir, er heimilt að óska nafnleyndar og skulu slíkar óskir vera skriflegar og rökstuddar.

2008/EES/20/18

2008/EES/20/19

http://wc.europa.eu/comm/competition/mergers/cases
http://eur-lex.europa.eu
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:088:0011:0019:EN:PDF
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Heimild til að veita ríkisaðstoð samkvæmt 87. og 88. gr. EB-sáttmálans 

Mál sem framkvæmdastjórnin hreyfir ekki andmælum við

Málsnúmer Aðildarríki Hérað Fyrirsögn (og/eða heiti styrkþega) Upplýsingarnar birtust í

NN 87/04 Danmörk – Aid to small islands Stjtíð. ESB C 30, 2.2.2008

NN 47/07 Bretland London Metronet Rail BCV Limited and 
Metronet Rail SSL Limited in 
administration (Rescue Aid)

Stjtíð. ESB C 30, 2.2.2008

N 130b/07 Finnland – Energiapuun haketustukea koskevan 
tukiohjelman N 469/02 jatkaminen
Förlängning av N 469/02: Stöd till 

flisning av energived

Stjtíð. ESB C 30, 2.2.2008

N 384/07 Frakkland a-liður 3. mgr. 
87. gr., 

c-liður 3. mgr. 
87. gr.

Régime d’aide cadre à finalité régionale 
pour les petites entreprises nouvelles

Stjtíð. ESB C 30, 2.2.2008

N 533/07 Ítalía – Riduzione del livello di tassazione per 
i prodotti petroliferi in emulsione con 
acqua (modifica dell’aiuto di Stato C 

22/06, modificato dall’aiuto di Stato N 
885/06)

Stjtíð. ESB C 30, 2.2.2008

N 308/07 Finnland – Tuki innovaatiotoiminnan 
neuvontapalveluihin ja 

innovaatiotoimintaa tukeviin palveluihin 
pk-yrityksille

Stöd till innovations-rådgivningstjänster 
och innovationsstödjande tjänster för små 

och medelstora företag

Stjtíð. ESB C 30, 2.2.2008

N 309/07 Finnland – Tuki nuorille innovatiivisille yrityksille
Stöd till nystartade innovativa företag

Stjtíð. ESB C 30, 2.2.2008

N 61/07 Austurríki Kärnten Richtlinie Forschung, 
Technologieentwicklung und Innovation

Stjtíð. ESB C 39, 
13.2.2008

N 408/07 Frakkland – Régime d’intervention d’OSEO 
Innovation en faveur de la recherche, du 

développement et de l’innovation

Stjtíð. ESB C 39, 
13.2.2008

N 468/07 Þýskaland – Rahmenprogramm der Bundesrepublik 
Deutschland für Forschung und 

Entwicklung im Bereich der Optischen 
Technologien

Stjtíð. ESB C 39, 
13.2.2008

N 478/07 Holland – Stimulering duurzame energie, 
aanpassing en verlening van de MEP (N 
707/02) en Stimulering van WKK onder 

de MEP (N 543/05)

Stjtíð. ESB C 39, 
13.2.2008

N 479/07 Danmörk – Energiteknologisk Udviklings- og 
Demonstrationsprogram

Stjtíð. ESB C 39, 
13.2.2008

N 901/06 Pólland Kujawsko-
Pomorskie

Orion Electric (Poland) Sp. z o.o. Stjtíð. ESB C 41, 
15.2.2008

N 903/06 Pólland Slaskie Johnson Controls Siemianowice Sp. z 
o.o.

Stjtíð. ESB C 41, 
15.2.2008

N 904/06 Pólland Lubuskie Funai Electric (Polska) Sp. z o.o.  Stjtíð. ESB C 41, 
15.2.2008

N 424/07 Spánn Comunidad de 
Madrid

Ayudas para el fomento de la inovación 
en el sector de las energías renovables y 

el ahorro energético

Stjtíð. ESB C 41, 
15.2.2008

2008/EES/20/20
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Málsnúmer Aðildarríki Hérað Fyrirsögn (og/eða heiti styrkþega) Upplýsingarnar birtust í

NN 6/06 Bretland – UK film development and production 
funds

Stjtíð. ESB C 41, 
15.2.2008

NN 70/07 Bretland North-East 
England

Rescue aid to Northern Rock Stjtíð. ESB C 43, 
16.2.2008

N 656/07 Belgía – Prolongation du régime d’aide pour le 
transport combiné N 249/04

Verlenging van de steunregeling voor 
gecombineerd vervoer N 249/04

Stjtíð. ESB C 43, 
16.2.2008

N 137/07 Frakkland – Aide aux organisations de producteurs 
de la pêche

Stjtíð. ESB C 46, 
19.2.2008

N 471/07 Portúgal Região 
Autónoma da 

Madeira

Auxílios sociais aos passageiros 
residentes na Região Autónoma da 

Madeira e aos estudantes, nas ligações 
aéreas entre o Continente e a Madeira

Stjtíð. ESB C 46, 
19.2.2008

N 798/06 Svíþjóð – Investeringsstöd till äldrebostäder Stjtíð. ESB C 50, 
23.2.2008

N 499/07 Austurríki Nieder-
österreich

Haftungsregelung für die 
Umstrukturierung von KMU in 

Niederösterreich

Stjtíð. ESB C 50, 
23.2.2008

N 500/07 Þýskaland Berlin VC-Fonds Technologie Berlin Stjtíð. ESB C 50, 
23.2.2008

N 370/04 Frakkland – Aide à la restructuration de l’Imprimerie 
Nationale

Stjtíð. ESB C 54, 
27.2.2008

N 393/07 Holland Deventer, 
Provincie 
Overijssel

Subsidie aan NV Bergkwartier Stjtíð. ESB C 54, 
27.2.2008

N 436/07 Spánn Castilla y León Prórroga y modificación de ayuda para 
acciones de ahorro, eficiencia energética, 

cogeneración y energías renovables, 
Castilla y León

Stjtíð. ESB C 54, 
27.2.2008

N 515/07 Svíþjóð – Stöd till Posten AB – förlängning 2008 Stjtíð. ESB C 54, 
27.2.2008

N 467/07 Þýskaland Berlin VC-Fonds Kreativwirtschaft Berlin Stjtíð. ESB C 55, 
28.2.2008

N 681/07 Þýskaland – Mobilität und bodengebundener Verkehr Stjtíð. ESB C 55, 
28.2.2008

N 179/07 Ítalía Provincia 
autonoma di 

Trento

Modalità del regime di aiuto N 42/2000 
– Aiuti agli investimenti nel settore della 
co-generazione di elettricità e di calore

Stjtíð. ESB C 57, 1.3.2008

N 663/07 Spánn Andalucía Modificación del régimen de Ayuda N 
538/2000

Stjtíð. ESB C 57, 1.3.2008

N 457/07 Ítalía Marche Promozione della ricerca industriale e 
dello sviluppo sperimentale in filiere 

tecnologico-produttive – Marche

Stjtíð. ESB C 57, 1.3.2008

N 323/07 Spánn – Vanyera3 Stjtíð. ESB C 59, 4.3.2008

N 581/07 Svíþjóð – Stödordning för sänkta socialavgifter för 
vissa delar av tjänstesektorn

Stjtíð. ESB C 59, 4.3.2008

N 725/07 Þýskaland Schleswig-
Holstein

Verlängerung der staatlichen Beihilfe N 
539/03 – Zuwendungen aus den Mitteln 

der Fischereiabgaben zur Erhaltung 
von Fischbeständen, Fischgründen und 

Fischereien

Stjtíð. ESB C 59, 4.3.2008

N 563/07 Spánn Madrid Ayudas para producciones teatrales, 
musicales y de danza

Stjtíð. ESB C 63, 8.3.2008
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Upplýsingar aðildarríkjanna um ríkisaðstoð sem veitt hefur verið í samræmi við 
reglugerð framkvæmdastjórnarinnar (EB) nr. 68/2001 frá um beitingu 87. og 88. gr. 

EB-sáttmálans gagnvart aðstoð til menntunar

Málsnúmer Aðildarríki Hérað
Fyrirsögn aðstoðarkerfis eða 

heiti fyrirtækis sem þiggur staka 
viðbótaraðstoð

Upplýsingarnar birtust í

XT 109/07 Spánn – Ayudas para la realización de proyectos 
y actuaciones de formación, en el sector 

de la construcción naval

Stjtíð. ESB C 35, 
08.02.2008

XT 110/07 Spánn Cataluña Incentivos para desarrollar nuevas 
oportunidades de negocio para 

empresas fuertemente expuestas a la 
competencia internacional

Stjtíð. ESB C 35, 
08.02.2008

XT 1/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de NV 
Ikea Belgium te Zaventem (dossier 

2007G00100)

Stjtíð. ESB C 38, 
12.02.2008

XT 2/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de 
NV INBEV te Leuven (dossier 

2007G00194)

Stjtíð. ESB C 38, 
12.02.2008

XT 3/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de 
NV MEDIA MARKT – SATURN 
BELGIUM (dossier 2007G00155)

Stjtíð. ESB C 38, 
12.02.2008

XT 4/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de 
NV PROCTER AND GAMBLE 

EUROCOR (dossier 2007G00182)

Stjtíð. ESB C 38, 
12.02.2008

XT 5/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de NV 
TNT EXPRESS BELUX te Zaventem 

(dossier 2007G00101)

Stjtíð. ESB C 38, 
12.02.2008

XT 6/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de NV 
Thermote & Vanhalst te Waregem 

(dossier 2007G00104)

Stjtíð. ESB C 52, 
26.02.2008

XT 7/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de NV 
Arcomet Service, Beringen-Paal 

(dossier 2007G00141)

Stjtíð. ESB C 52, 
26.02.2008

XT 8/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de NV 
Asco Industries, Zaventem (dossier 

2007G00177)

Stjtíð. ESB C 52, 
26.02.2008

XT 9/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de NV 
Betafence te Zwevegem (dossier 

2007G00043)

Stjtíð. ESB C 52, 
26.02.2008

XT 10/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de NV 
Alcatel-Lucent Bell, Antwerpen 

(dossier 2007G00153)

Stjtíð. ESB C 52, 
26.02.2008

XT 11/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de NV 
FORD-WERKE GMBH Fabrieken te 

Genk (dossier 2007G00017)

Stjtíð. ESB C 52, 
26.02.2008

XT 12/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de 
NV ALPRO te Wevelgem (dossier 

2007G00188)

Stjtíð. ESB C 52, 
26.02.2008

XT 13/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de BVBA 
PBI FRUIT JUICE COMPANY te 
Zeebrugge (dossier 2007G00001)

Stjtíð. ESB C 52, 
26.02.2008

2008/EES/20/21
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Málsnúmer Aðildarríki Hérað
Fyrirsögn aðstoðarkerfis eða 

heiti fyrirtækis sem þiggur staka 
viðbótaraðstoð

Upplýsingarnar birtust í

XT 14/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de NV 
RECTICEL te Wetteren (dossier 

2007G00106)

Stjtíð. ESB C 52, 
26.02.2008

XT 15/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de BVBA 
VEURNE SNACK FOODS te Veurne 

(dossier 2007G00179)

Stjtíð. ESB C 52, 
26.02.2008

XT 16/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de NV 
VLAAMSE MEDIA MAATSCHAPPIJ 

te Vilvoorde (dossier 2007G00085)

Stjtíð. ESB C 54, 
27.02.2008

XT 17/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de 
NV INEOS MANUFACTURING 
BELGIUM te Antwerpen (dossier 

2007G00157)

Stjtíð. ESB C 54, 
27.02.2008

XT 20/08 Þýskaland Land Nieder-
sachsen

Richtlinie über die Gewährung von 
Zuwendungen nach dem Programm 

Weiterbildungsoffensive für den 
Mittelstand (WOM)

Stjtíð. ESB C 54, 
27.02.2008

XT 21/08 Austurríki Burgenland Richtlinien über die 
Schwerpunktförderung der 

Tourismuswirtschaft gemäß dem 
Landes-Wirtschaftsförderungsgesetz 

1994 – WiföG.

Stjtíð. ESB C 54, 
27.02.2008

XT 16/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de NV 
VLAAMSE MEDIA MAATSCHAPPIJ 

te Vilvoorde (dossier 2007G00085)

Stjtíð. ESB C 54, 
27.02.2008

XT 17/08 Belgía Vlaams Gewest Ad hoc opleidingssteun aan de 
NV INEOS MANUFACTURING 
BELGIUM te Antwerpen (dossier 

2007G00157)

Stjtíð. ESB C 54, 
27.02.2008

XT 20/08 Þýskaland Land Nieder-
sachsen

Richtlinie über die Gewährung von 
Zuwendungen nach dem Programm 

Weiterbildungsoffensive für den 
Mittelstand (WOM)

Stjtíð. ESB C 54, 
27.02.2008

XT 21/08 Austurríki Burgenland Richtlinien über die 
Schwerpunktförderung der 

Tourismuswirtschaft gemäß dem 
Landes-Wirtschaftsförderungsgesetz 

1994 – WiföG.

Stjtíð. ESB C 54, 
27.02.2008
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Upplýsingar aðildarríkjanna um ríkisaðstoð sem veitt hefur verið í samræmi við 
reglugerð framkvæmdastjórnarinnar (EB) nr. 1628/2006 um beitingu 87. og 88. gr. 

EB-sáttmálans gagnvart innlendri, svæðisbundinni fjárfestingaraðstoð

Málsnúmer Aðildarríki Hérað
Fyrirsögn aðstoðarkerfis eða 

heiti fyrirtækis sem þiggur staka 
viðbótaraðstoð

Upplýsingarnar birtust í

XR 10/07 Danmörk Bornholms 
regionskommune

Bornholms Erhvervsfond Stjtíð. ESB C 27, 
31.1.2008

XR 27/07 Danmörk Læsø kommune, 
Ærø kommune, 

Langeland 
kommune, Lolland 
kommune, Samsø 

kommune, 
Bornholms 

regionskommune; 
Aarø, Agersø, 
Anholt, Askø, 

Avernakø, Baagø, 
Barsø, Birkholm, 

Bjørnø, Drejø, 
Egholm, Endelave, 
Fejø, Femø, Fur, 

Hjarnø, Hjortø, Lyø, 
Mandø, Nekselø, 

Omø, Orø, Sejerø, 
Skarø, Strynø, Tunø, 

Venø

Innovation og Viden – dansk 
regionalfondsprogram under målet 
om regional konkurrenceevne og 

beskæftigelse
Flere og bedre job – dansk 

socialfondsprogram under målet 
om regional konkurrenceevne og 

beskæftigelse

Stjtíð. ESB C 27, 
31.1.2008

XR 54/07 Finnland c-liður 3. mgr. 
87. gr.

Investointituki Stjtíð. ESB C 27, 
31.1.2008

XR 120/07 Finnland c-liður 3. mgr. 
87. gr.

Yrityksen kehittämisavustus Stjtíð. ESB C 27, 
31.1.2008

XR 176/07 Pólland Wielkopolskie Uchwala nr VI/40/07 Rady 
Miejskiej Gminy Rawicz w sprawie 

zwolnien przedmiotowych od 
podatku od nieruchomosci na 
terenie Gminy Rawicz w celu 
udzielenia pomocy regionalnej 

na wspieranie inwestycji 
poczatkowych lub tworzenie 

nowych miejsc pracy zwiazanych z 
inwestycja poczatkowa

Stjtíð. ESB C 55, 
28.2.2008

XR 173/07 Pólland – Wsparcie nowej inwestycji z 
Funduszu Strefowego

Stjtíð. ESB C 55, 
28.2.2008

XR 185/07 Pólland – Rozporzadzenie Rady Ministrów 
z dnia 23 lipca 2007 r. w sprawie 
udzielania przez gminy zwolnien 

od podatku od nieruchomosci, 
stanowiacych regionalna pomoc 
inwestycyjna (Dz.U. nr 138, poz. 

969)

Stjtíð. ESB C 62, 7.3.2008

2008/EES/20/22
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Upplýsingar aðildarríkjanna um ríkisaðstoð sem veitt hefur verið í samræmi við 
reglugerð framkvæmdastjórnarinnar (EB) nr. 70/2001 um beitingu 87. og 88. gr. EB-

sáttmálans gagnvart ríkisaðstoð til lítilla og meðalstórra fyrirtækja

Málsnúmer Aðildarríki Hérað
Fyrirsögn aðstoðarkerfis eða heiti 
fyrirtækis sem þiggur staka aðstoð

Upplýsingarnar birtust í

XS 197/07 Spánn Galicia IG107: Proyectos de creación de 
empresas promovidas por nuevos 
emprendedores con una inversión 

en activos fijos subvencionables no 
superior a 600 000 EUR

Stjtíð. ESB C 19, 
25.1.2008

XS 284/07 Lettland Visa Latvijas 
teritorija

SIA “Latvijas Garantiju agentura” 
garantiju valsts atbalsta programma

Stjtíð. ESB C 19, 
25.1.2008

XS 287/07 Ítalía Regione Piemonte 
– Provincia di 

Novara

Interventi per l’innovazione e 
l’ammodernamento delle piccole e 

medie imprese: PMI operanti in tutti 
i settori (fatti salvi i regolamenti o 
le direttive comunitarie specifici 
adottati a norma del trattato CE e 
relativi alla concessione di aiuti di 

Stato in determinati settori)

Stjtíð. ESB C 27, 
31.1.2008

XS 291/07 Þýskaland Schleswig-Holstein Richtlinie für die Gewährung 
von Zuwendungen zur Förderung 
von Forschung, Entwicklung und 

Technologietransfer

Stjtíð. ESB C 27, 
31.1.2008

XS 293/07 Grikkland Αττικής (Δήμος 
Περάματος) 

(Attikis (Dimos 
Peramatos))

«Ενίσχυση της 
ανταγωνιστικότητας και της 

καινοτομίας των μικρομεσαίων 
επιχειρήσεων του Περάματος, 

στους τομείς της μεταποίησης, του 
τουρισμού και των υπηρεσιών, 

στα πλαισια της κοινοτικής 
πρωτοβουλίιας URBAN II»

(«enishysi tis antagonistikotitas kai 
tis kainotomias ton mikromesaion 
epiheiriseon toy Peramatos, stoys 

tomeis tis metapoiisis, toy toyrismoy 
kai ton ypiresion, sta plaisia tis 

koinotikis protoboylias URBAN II»)

Stjtíð. ESB C 27, 
31.1.2008

XS 299/07 Búlgaría Цялата територия 
на Република 

България, регион 
по чл. 87, ал. 3, б) 

„a“ от ДЕО
(Tsyalata teritoriya 

na Republika 
Balgariya, region po 
chl. 87, al. 3, b) „a“ 

ot DEO)

2007BG161PO003/2.1.1-
01/2007 „Технологична 

модернизация на предприятията“ 
(2007BG161PO003/2.1.1-01/2007 
„Tehnologichna modernizatsiya na 

predpriyatiyata“)

Stjtíð. ESB C 27, 
31.1.2008

XS 300/07 Ítalía Sardegna ‘Contributi per impianti fotovoltaici’ Stjtíð. ESB C 27, 
31.1.2008

XS 308/07 Ítalía Sicilia Misura 311 – Diversificazione in 
attività non agricole

Stjtíð. ESB C 27, 
31.1.2008

XS 309/07 Ítalía Sicilia Misura 313 – Incentivazione delle 
attività turistiche

Stjtíð. ESB C 27, 
31.1.2008

2008/EES/20/23
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Málsnúmer Aðildarríki Hérað
Fyrirsögn aðstoðarkerfis eða heiti 
fyrirtækis sem þiggur staka aðstoð

Upplýsingarnar birtust í

XS 313/07 Þýskaland Berlin, soweit nicht 
Fördergebiet nach 
Artikel 87 Absatz 

3 Buchst c des 
EG-Vertrags (sog. 
D-Fördergebiet); 
die straßengenaue 

Abgrenzung 
vgl. http://www.
businesslocation
center.de/de/C/

i/3/seite0.
jsp?nav1=open
&nav2=open

Investitionszulagengesetz 2007 Stjtíð. ESB C 27, 
31.1.2008

XS 314/07 Spánn Galicia Ayudas a la implantación de 
servicios de asesoramiento y gestión 

a las explotaciones agrarias, y de 
asesoramiento en el sector forestal

Stjtíð. ESB C 27, 
31.1.2008

XS 316/07 Spánn Cataluña Incentivos para desarrollar nuevas 
oportunidades de negocio para 

empresas fuertemente expuestas a la 
competencia internacional

Stjtíð. ESB C 27, 
31.1.2008

XS 317/07 Þýskaland Hamburg MTC Marine Training Center GmbH Stjtíð. ESB C 33, 7.2.2008

XS 318/07 Spánn Cataluña Ayudas para la subcontratación de 
actividades de innovación

Stjtíð. ESB C 33, 7.2.2008

XS 319/07 Þýskaland Bremen Landesinvestitionsförderprogramm 
LIP 2008

Stjtíð. ESB C 33, 7.2.2008

XS 321/07 Tékkland Celá CR Vzdelávání výrobcu a obchodníku s 
biopotravinami a sírení informací o 

biopotravinách a subjektech trhu

Stjtíð. ESB C 33, 7.2.2008

XS 323/07 Þýskaland Niedersachsen Förderung von 
Beratungsdienstleistungen 
im Rahmen der Richtlinie 
über die Gewährung von 

Zuwendungen zur Stärkung der 
regionalen Wirtschaftsstruktur 

und von Zuwendungen zur 
Förderung wirtschaftsnaher 

Infrastrukturmaßnahmen in den 
niedersächsischen Zielgebieten 

Konvergenz” und Regionale 
Wettbewerbsfähigkeit und 

Beschäftigung – RWB” aus dem 
Europäischen Fonds für Regionale 

Entwicklung (EFRE)

Stjtíð. ESB C 33, 7.2.2008

XS 256/07 Kýpur Κύπρος (Kypros) Πρόγραμμα ‘Διακρατική 
Συνεργασία Κύπρου — Γαλλίας 

(ΖΗΝΩΝ)’ (Programma ‘Diakratiki 
Synergasia Kyproy — Gallias 

(ZINON)’)

Stjtíð. ESB C 35, 8.2.2008

XS 257/07 Kýpur Κύπρος (Kypros) Πρόγραμμα ‘Διακρατική 
Συνεργασία Κύπρου-Αιγύπτου’ 
(Programma ‘Diakratiki Synergasia 

Kyproy-Aigyptoy’)

Stjtíð. ESB C 35, 8.2.2008
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Málsnúmer Aðildarríki Hérað
Fyrirsögn aðstoðarkerfis eða heiti 
fyrirtækis sem þiggur staka aðstoð

Upplýsingarnar birtust í

XS 325/07 Austurríki – Österreichisches Programm für die 
Entwicklung des ländlichen Raums 
2007 – 2013, Maßnahmen 311, 313

Stjtíð. ESB C 35, 8.2.2008

XS 326/07 Austurríki Österreichweit “austrian electronic network” kurz 
“AT:net”

Stjtíð. ESB C 35, 8.2.2008

XS 327/07 Spánn Andalucía Prórroga para el año 2008 del 
régimen XS88/2007 – Ayudas en 

favor de las PYMES que se concedan 
por la Administración de la Junta de 

Andalucía en el 2007–2009

Stjtíð. ESB C 35, 8.2.2008

XS 234/07 Ítalía Umbria Pacchetti Integrati di Agevolazioni 
(PIA) finalizzati alla competitività 

e all’innovazione del sistema 
produttivo. Fondo unico regionale 

per le attività produttive. POR FERS 
2007–2013 Asse I–Asse III

Stjtíð. ESB C 36, 9.2.2008

XS 235/07 Ítalía Regione autonoma 
Friuli Venezia 

Giulia

Finanziamenti agevolati alle 
imprese artigiane a sostegno degli 

investimenti aziendali

Stjtíð. ESB C 36, 9.2.2008

XS 238/07 Ítalía Regione autonoma 
Friuli Venezia 

Giulia

Legge 1329/1965 ‘Sabatini’ 
– Agevolazioni per l’acquisto o 
la locazione finanziaria di nuove 

macchine utensili o di produzione

Stjtíð. ESB C 36, 9.2.2008

XS 312/07 Ítalía Sicilia Misura 123 – Accrescimento 
del valore aggiunto dei prodotti 

agricoli e forestali (trasformazione 
e commercializzazione dei prodotti 

allegato I in prodotti fuori allegato I)

Stjtíð. ESB C 36, 9.2.2008

XS 1/08 Austurríki Gesamtes 
Hoheitsgebiet

ERP-KMU-Programm Stjtíð. ESB C 39, 
13.2.2008

XS 2/08 Pólland Pólnocny – woj. 
Pomorskie

DGT Sp. z o.o. Stjtíð. ESB C 39, 
13.2.2008

XS 3/08 Pólland Poludniowy – woj. 
Slaskie

WADROX S.A. Stjtíð. ESB C 39, 
13.2.2008

XS 4/08 Pólland Poludniowy – woj. 
Slaskie

TVS Sp. z o.o. Stjtíð. ESB C 39, 
13.2.2008

XS 5/08 Pólland Pólnocny – woj. 
Pomorskie

DGT Sp. z o.o. Stjtíð. ESB C 39, 
13.2.2008

XS 322/07 Spánn Galicia Ayudas para creación y mejora 
de empresas de comercialización 
y transformación de productos 

forestales

Stjtíð. ESB C 41, 
15.2.2008

XS 328/07 Spánn Andalucía Prorroga para el año 2008 del 
régimen XS 94/07 – Ayudas de 

investigación y desarrollo tecnológico 
e innovación que se concedan por 
la Administración de la Junta de 

Andalucía

Stjtíð. ESB C 41, 
15.2.2008

XS 6/08 Pólland Poludniowo-
zachodni – woj. 

Dolnoslaskie

Zaklad Produkcyjno-Handlowy 
“Zakmet” Kazimierz Chawchunowicz

Stjtíð. ESB C 52, 
26.2.2008



17.4.2008 Nr. 20/85EES-viðbætir við Stjórnartíðindi Evrópusambandsins

Málsnúmer Aðildarríki Hérað
Fyrirsögn aðstoðarkerfis eða heiti 
fyrirtækis sem þiggur staka aðstoð

Upplýsingarnar birtust í

XS 7/08 Ítalía Regione autonoma 
Friuli Venezia 

Giulia

Interventi a favore delle PMI 
industriali e loro consorzi per favorire 

il trasferimento delle conoscenze e 
dell’innovazione (interventi a favore 
della brevettazione di prodotti propri 
e dell’acquisizione di brevetti, marchi 

e know how)

Stjtíð. ESB C 52, 
26.2.2008

XS 8/08 Þýskaland Hamburg Hamburgische Schiffbau-
Versuchsanstalt GmbH

Stjtíð. ESB C 52, 
26.2.2008

XS 9/08 Spánn Galicia IG143: Ayudas para la bonificación 
de los gastos financieros en los 

préstamos del Igape para financiar 
proyectos de inversión en la 

Comunidad Autónoma de Galicia 
con fondos del Banco Europeo de 

Inversiones (BEI)

Stjtíð. ESB C 52, 
26.2.2008

XS 12/08 Austurríki – ERP-Internationalisierungsprogramm Stjtíð. ESB C 52, 
26.2.2008

XS 14/08 Pólland Poludniowo-
zachodni – woj. 

Dolnoslaskie

FINEPHARM Sp. z o. o. Stjtíð. ESB C 52, 
26.2.2008

XS 18/08 Bretland Wales Welsh Red Meat Technical Support 
(Processors and Marketers) Scheme

Stjtíð. ESB C 52, 
26.2.2008

XS 19/08 Þýskaland Land Nordrhein-
Westfalen

Investitionskapital des Landes 
NRW und der EU für kleine und 

mittlere Unternehmen (NRW/
EU.Investitionskapital)

Stjtíð. ESB C 52, 
26.2.2008

XS 20/08 Bretland Wales Rural Development Plan for Wales 
– Measure code 123

Adding Value to Agricultural and 
Forestry Products for SMEs involved 

in processing and marketing

Stjtíð. ESB C 52, 
26.2.2008

XS 21/08 Bretland Wales Rural Development Plan for Wales 
– Measure code 124

Cooperation for development of new 
products, processes and technologies 

in the agricultural and food sector 
and in the forestry sector

Stjtíð. ESB C 52, 
26.2.2008

XS 22/08 Ítalía Aree di crisi non 
comprese nella 
carta degli aiuti 

2007–2013

Interventi di reindustrializzazione 
destinati alle aree di crisi industriale 
non comprese nella carta degli aiuti 

2007–2013

Stjtíð. ESB C 55, 
28.2.2008

XS 23/08 Austurríki Burgenland Richtlinien über die 
Schwerpunktförderung der 

Tourismuswirtschaft gemäß dem 
Landes-Wirtschaftsförderungsgesetz 

1994 – WiföG

Stjtíð. ESB C 55, 
28.2.2008

XS 24/08 Austurríki Burgenland Richtlinien betreffend die 
Gewährung von nicht rückzahlbaren 
Zuschüssen an kleine und mittlere 
Unternehmen gemäß dem Landes-
Wirtschaftsförderungsgesetz 1994 

– WiföG

Stjtíð. ESB C 55, 
28.2.2008
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Upplýsingar aðildarríkjanna um ríkisaðstoð sem veitt hefur verið í samræmi við 
reglugerð framkvæmdastjórnarinnar (EB) nr. 2204/2002 frá 12. desember 2002 um 

beitingu 87. og 88. gr. EB-sáttmálans gagnvart ríkisaðstoð til eflingar atvinnu

Framkvæmdastjórnin hefur birt upplýsingar um eftirtalin ríkisaðstoðarmál:

Málsnúmer Aðildarríki Hérað
Fyrirsögn aðstoðarkerfis eða heiti 
fyrirtækis sem þiggur staka aðstoð

Upplýsingarnar birtust í

XE 30/07 Spánn Cataluña Programa de incentivos para la creación 
de ocupación ligada a proyectos de nueva 

inversión empresarial considerados 
estratégicos para la economía catalana

Stjtíð. ESB C 19, 
25.1.2008

XE 31/07 Ungverjaland Az oszes régió Foglalkoztatási támogatás az EGT és 
Norvég Finanszírozási Mechanizmusból

Stjtíð. ESB C 19, 
25.1.2008

XE 111/07 Þýskaland Land 
Niedersachsen

Richtlinie über die Gewährung 
von Zuwendungen zur Förderung 
der Integration von Frauen in den 

Arbeitsmarkt (FIFA)

Stjtíð. ESB C 21, 
26.1.2008

XT 112/07 Þýskaland Land 
Niedersachsen

Richtlinie über die Gewährung von 
Zuwendungen nach dem Programm 

Individuelle Weiterbildung in 
Niedersachsen (IWiN)”

Programm Individuelle Weiterbildung in 
Niedersachsen (IWiN)”

Stjtíð. ESB C 21, 
26.1.2008

XT 113/07 Ítalía Regione 
autonoma Friuli 
Venezia Giulia

Avviso di procedura pubblica per la 
selezione di progetti formativi aziendali

Stjtíð. ESB C 21, 
26.1.2008

XT 114/07 Ítalía Provincia 
autonoma di 

Trento

Progetti aziendali rientranti nell’ASSE 
I, adattabilità del Fondo sociale europeo 

– Obiettivo specifico A: «Sviluppare 
sistemi di formazione continua e 

sostenere l’adattabilità dei lavoratori», 
anno 2008

Stjtíð. ESB C 21, 
26.1.2008

XT 115/07 Ítalía – Invito per la realizzazione di attività di 
formazione continua in specifici ambiti 

sperimentali

Stjtíð. ESB C 21, 
26.1.2008

XE 116/07 Ungverjaland Az összes 
magyar régió

Képzési támogatás az EGT és Norvég 
Finanszírozási Mechanizmusból

Stjtíð. ESB C 21, 
26.1.2008

XE 1/08 Þýskaland Freistaat 
Sachsen

Einstellung arbeitsloser Personen in 
zusätzliche Arbeitsverhältnisse

Stjtíð. ESB C 36, 9.2.2008

XE 2/08 Kýpur Κύπρος 
(Kypros)

Σχέδιο Καταβολής Κοινωνικών 
Ασφαλίσεων τόσο σε Εργοδότες όσο 

και σε Εργοδοτούμενα Άτομα με 
Αναπηρία

(Shedio Katabolis Koinonikon 
Asfaliseon toso se Ergodotes oso kai se 

Ergodotoymena Atoma me Anapiria)

Stjtíð. ESB C 36, 9.2.2008

XE 3/08 Kýpur Κύπρος 
(Kypros)

Σχέδιο Παροχής Κινήτρων για 
Πρόσληψη Ατόμων με Σοβαρή 
Αναπηρία στον Ιδιωτικό Τομέα

(Shedio Parohis Kinitron gia Proslipsi 
Atomon me Sobari Anapiria ston Idiotiko 

Tomea)

Stjtíð. ESB C 36, 9.2.2008

2008/EES/20/24
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Málsnúmer Aðildarríki Hérað
Fyrirsögn aðstoðarkerfis eða heiti 
fyrirtækis sem þiggur staka aðstoð

Upplýsingarnar birtust í

XE 4/08 Spánn Castilla y León Subvenciones cofinanciadas por el Fondo 
Social Europeo, para la contratación 
de personas con discapacidad en las 

empresas

Stjtíð. ESB C 36, 9.2.2008

XE 5/08 Spánn Castilla y León Subvenciones para la financiación de 
inversiones en Centros Especiales de 

Empleo para el año 2008

Stjtíð. ESB C 38, 
12.2.2008
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Afnám almannaþjónustukvaða sem stjórnvöld í Frakklandi hafa lagt á áætlunarflug 
á leiðunum Clermont-Ferrand–Lyon, Clermont-Ferrand–Marseille og Clermont-

Ferrand–Nice

Tilkynning frá framkvæmdastjórninni samkvæmt a-lið 1. mgr. 4. gr. reglugerðar 
ráðsins (EBE) nr. 2408/92

Stjórnvöld í Frakklandi hafa ákveðið að afnema almannaþjónustukvaðir sem gilt hafa í tengslum við 
áætlunarflug á eftirtöldum leiðum:
–	 Clermont-Ferrand–Lyon (Saint-Exupéry-flugvöllur, sem áður hét Satolas),
–	 Clermont-Ferrand–Marseille
–	 Clermont-Ferrand–Nice

Upplýsingar um almannaþjónustukvaðirnar birtust í Stjórnartíðindum Evrópubandalagsins C 350, 
30.12.1995.
 

Afnám almannaþjónustukvaða sem stjórnvöld á Ítalíu hafa lagt á áætlunarflug á 
leiðunum Cuneo–Levaldigi og Róm–Fiumicino

Stjórnvöld á Ítalíu hafa ákveðið, í samræmi við ákvæði a-liðar 1. mgr. 4. gr. reglugerðar ráðsins (EBE) 	
nr. 2408/92, að fella niður frá 29. febrúar 2008 að telja almannaþjónustukvaðir sem hvílt hafa á flugi milli 
Cuneo Levaldigi og Róm Fiumicino, sjá upplýsingar sem birtust í Stjórnartíðindum Evrópusambandsins 
C 228, 28.9.2007.

2008/EES/20/25

2008/EES/20/26
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Orðsending stjórnvalda í Frakklandi með hliðsjón af tilskipun Evrópuþingsins og 
ráðsins 94/22/EB um skilyrði fyrir veitingu og notkun leyfa til að leita að, rannsaka 

og vinna kolvatnsefni (1)

(Tilkynning um umsókn um sérleyfi til olíu- og gasleitar sem kennt er við 
„Valenciennois“)

Fyrirtækið Gazonor, skráð að 2, avenue de la Fosse, F-62420 Billy-Montigny, hefur með umsókn frá  
2. október 2007 sótt um sérleyfi, sem kennt er við „Valenciennois“, til að leita að fljótandi og loftkenndu 
kolvetni á svæði sem er hér um bil 423 km2 og liggur í sýslunni Nord.

Það svæðið markast af lengdarbaugum og breiddarbaugum sem mætast í hornpunktunum sem skilgreindir 
eru með hnitum hér fyrir neðan. Talið er frá núlllengdarbaugi sem liggur í gegnum París.

Hornpunktar Lengd Breidd

A 1,10°A 56,10°N

B Skurðpunktur landamæra Frakklands við Belgíu og breiddarbaugs á 56,10° N

C Skurðpunktur landamæra Frakklands við Belgíu og breiddarbaugs á 56,10° N

D Skurðpunktur landamæra Frakklands við Belgíu og breiddarbaugs á 56,10° N

E Skurðpunktur landamæra Frakklands við Belgíu og lengdarbaugs á 1,50° N

F 1,50°A 55,90°N

G 1,21°A 55,90°N

H 1,21°A 55,91°N

I 1,25°A 55,91°N

J 1,25°A 55,93°N

K 1,21°A 55,93°N

L 1,21°A 55,97°N

M 1,10°A 55,97°N
B til C: landamæri Frakklands við Belgíu.
D til E: landamæri Frakklands við Belgíu.

Tilhögun umsókna og skilyrði fyrir úthlutun leyfa

Upphaflegur umsækjandi og aðrir, sem keppa um leyfið, skulu færa sönnur á að þeir fullnægi kröfum sem 
gerðar eru til umsækjenda og skýrðar eru í 4. og 5. gr. tilskipunar 2006-648 frá 2. júní 2006 um námarétt-
indi og réttindi til geymslu efna neðanjarðar (Journal officiel de la République française, 3. júní 2006).

Fyrirtækjum, sem þess kynnu að óska, er heimilt að keppa um einkaleyfið með umsókn sem leggja ber 
fram áður en 90 dagar eru liðnir frá því að auglýsing þessi birtist í Stjórnartíðindum Evrópusambandsins 
(C 86, 5.4.2008), í samræmi við málsmeðferð samkvæmt tilkynningu um úthlutun námaréttinda fyrir 
kolvatnsefni í Frakklandi sem birt var í Stjórnartíðindum Evrópubandalaganna C 374 hinn 30. desember 
1994, bls. 11, og staðfest með tilskipun 2006-648 frá 2. apríl um námaréttindi og réttindi til geymslu efna 
neðanjarðar („décret relatif aux titres miniers et aux titres de stockage souterrain“). Umsóknunum skal 
beint til ráðherra námarekstrar og ber að senda þær á neðangreint póstfang.

Ákvarðanir um upphaflegu umsóknina og umsóknir, sem keppa við hana, verða teknar á grundvelli skil-
yrða fyrir úthlutun námaréttinda, sem mælt er fyrir um í 6. gr. ofangreindrar tilskipunar, og eigi síðar en 
24. október 2009.

Skilmálar og kröfur að því er varðar rekstur starfseminnar og lok hennar

Umsækjendum er bent á ákvæði 79. gr. og gr. 79.1 í námalögum („code minier“) og tilskipunar 2006-
649 frá 2. júní 2006 um námaréttindi og réttindi til geymslu efna neðanjarðar, auk námareglugerðar og 
reglugerðar um geymslu efna neðanjarðar („décret relatif aux travaux miniers, aux travaux de stockage 
souterrain et à la police des mines et des stockages souterrains“) (Journal officiel de la République 
française, 3. júní 2006).
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Sameiginleg áfangaskýrsla ráðsins og framkvæmdastjórnarinnar um framkvæmd 
starfsáætlunar fyrir áætlunina „Menntun og fræðsla 2010“ – „Símenntun í þágu 

þekkingar, sköpunarstarfs og nýsköpunar“

Menntun og fræðsla eru ómissandi þættir í framþróun á sviði atvinnu- og félagsmála. Til þess að ná fram 
sveigjanleika og öryggi, sem gera það kleift að fjölga störfum og bæta þau, er nauðsynlegt að tryggja að 
allir þjóðfélagsþegnar öðlist grundvallarfærni og haldi kunnáttu sinni við alla ævi. Símenntun ýtir undir 
sköpunarstarf og nýsköpun og gerir almenningi kleift að taka fullan þátt í atvinnulífi og félagsmálum.

Af þessum ástæðum hefur ráðið sett sér háleit markmið í starfsáætlun fyrir áætlunina Menntun og 
fræðsla 2010. Með þessum markmiðum er einnig unnið að atvinnusköpunar- og hagvaxtarmarkmiðum 
Lissabonáætlunarinnar. Markmiðunum verður aðeins náð með samfelldu langtímaátaki. Árangur hlýtur að 
verða misjafn. Til þess að gera grein fyrir árangri, sem náðst hefur, og beina kröftunum þangað sem þeirra 
er mest þörf gefa ráðið og framkvæmdastjórnin út sameiginlega skýrslu annað hvert ár.

Þetta framlag til þriðju sameiginlegu skýrslunnar sýnir að verulegur árangur hefur náðst en jafnframt 
að mikið verk er óunnið þegar kemur að umbótum í mennta- og fræðslumálum. Eftirtalin svið þarfnast 
sérstakrar aðhlynningar:

–	 Betri almenn menntun. Þeir, sem litla menntun hafa, eiga á hættu að einangrast frá atvinnulífi og 
samfélagi. Í flestum ríkjum er það áhyggjuefni hversu margir hætta snemma í skóla, hversu fáir nýta 
sér símenntun úr hópi þeirra sem komnir eru yfir miðjan aldur, og hversu lágt menntunarstigið er 
meðal innflytjenda. Við þetta bætist að í framtíðinni mun atvinnulífið byggjast á þekkingu í æ ríkara 
mæli og þurfa á sífellt fleira vel menntuðu fólki að halda þótt fækkun verði í hópi þeirra sem eru á 
vinnumarkaði. Það verður sífellt mikilvægara að glíma við menntunarskort.

–	 Skipulag símenntunar. Í flestum ríkjum hefur nokkuð áunnist þegar kemur að heildstæðu skipulagi 
símenntunar.  Þar kemur árangurinn skýrt fram í leikskólamenntun, starfsréttindakerfum og 
fullgildingu óformlegrar og óformlegrar menntunar.  Í mörgum ríkjum vantar þó mikið á að tekist 
hafi að nýta nýjungar á sviði fræðslusamstarfs og tryggja stöðuga fjármögnun vandaðra og skilvirkra 
menntakerfa fyrir allan almenning, og ekki virðist lengur vera vöxtur í fjárveitingum til þessa 
málaflokks. Sérstaklega þarf að huga að leiðsögn allt lífið. Það er mikilvægt verkefni fyrir alla að sjá 
til þess að umbótum sé fylgt eftir.

–	 Þekkingarþrennan (menntun, rannsóknir og nýsköpun). Þekkingarþrennan skiptir höfuðmáli þegar 
kemur að því að efla atvinnu og hagvöxt. Það er því mikilvægt að hraða umbótum, stuðla að vandaðri 
háskólakennslu og samvinnu milli háskóla og fyrirtækja og sjá til þess að öll skólastig leggi sitt að 
mörkum til þess að efla sköpunarstarf og nýsköpun.

Skýrslan birtist óstytt í Stjtíð. ESB L 86, 5.4.2008, bls. 1.
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